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ADDENDA ET (’ORHIGENDA 
VOL. I. 

lOrt. line 13. lor “ damages,” reail‘‘.nrn'ar.'iges ” 
^37. - 3.3, for “ Plaintill,” road “ Defendant I' 

VOL. IL 

Pipe 137. line 16. for “ executed,” re.nd ‘‘ evcusoil.'’ 

ISS. —— 10. for “ .acceptor,” leail “ holder.” 

•->•21. - i.{. for “ 13.” re.id “ A.” ' 

•J10. — 3.3. Id) “ .icceptor,” read “holder,'' 

2 11. - IS and ‘2(^. for “drawer,” read “ dr.wee. 

-:j 1. for “ holder,” le.'d “ drawer.” 

27‘».-1 I. for “ holili r,” read “ dr.iwer.'’ 

lOl. - 13. for “ take,” read “ hike.” 

i)-'‘2, at the bottom, insert “ Rule refused.” 

ti'()0.-foi “ Yates V, Cok,” ic.id “ O.ues \ Pole. 



C A |S E S 

ARGUED AND DETERMINED 

THE 



Court of COMMON PLEAS, 

, • A N O 

OTHER COURTS, 

IN 

Easter Term, 

In llio First Yonr ol' King Cteouge IV. 


F'RO MOTIONS, 

In ihF tonn, }Irir, If Ihoni^fumi, til’ I^tNColn'.'i Inn. INij. 
Bnn istiT nt Law, lia\ ing bcfii appointctl Atlornt-y-Crc- 
lUM’ni (o ihn Queen, and 

'I'/toniiU'i Donnan, of Innij^]n\< Inn, Es(p, Barrister at 
l.aw, iiaving lieen .appointed 8olieilor-(General to her 
Majcsiy. took their seats within llte bar accordingly. 


AValkeii f. Mills, (a') 


April 20. 


^^F,RT to recover penalties, on 5th Anne, c. 14. s. 4., An unqualified 

and 5Ith Anne, e. ‘Jij. s. 2., lor using a snare to de- person, by the 

. , , order-- and in 

ijt'i<>y game (the Dclcndant not being qualified;, and iar pjg presence 

of Ills master, 

a -n-rilified person, set on hisina-ter’- grounds .T trap for liarcs, &c. and afterwards, 
finding a tiare therein, earned it, according to order, to his master, wlio was not 
present wlien the hare was found : Held, tltat the Defendant was not liable to the 
penalties for using snares to destroy game, or for exposing game to sale. 


(a) Park J. was absent the whole of this term, from indisposition. 

VoL. II. 15 expos- 
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CASES IN EASTER TERM 


1820 . 

Walker 

V. 

Mills. 


exposing a hare to sale. Plcyi> general issue. The fol¬ 
lowing facts were proved belore Gcirrox<o B., at the last 
Stisscx assizes. 

The Defendant, a cottager in the employ of a qua¬ 
lified person, was on Sunday morning, found with a 
hare in his possession, which he had just taken out of 
a trap placed on his master’s property. The master 
stated, that the trap was placed there on the Thursday 
preceding by his direction, and in liis presence, for the 
purpose of catching hares and rabbits which had annoyed 
him ; that the Defendant had received oi’ders from him 
to bring to his (the master’s) residence, whatever might 
be caught in the trap, and that the Defendant had, ac¬ 
cordingly, brought the hare in question to him on the 
Sunday morning on which it "lyas seen in the Defendant’s 
possession. 

The learned Judge thought the point new, but having 
directed the jury that this resembled the case ol' a (jua- 
lified person attended by persons unqualified, assisting 
him in the operations of sporting; that the Defendant 
was acting as servant to his master, and under In's di¬ 
rections ; and that, therefore, the possession of the hare 

• 

by the servant must be taken to be the possession of the 
master; the jury found a verdict for the Defendant. 

D'‘Oyly Serjt. now moved to set aside this verdict and 
have a new trial on the ground of a misdirection, con- , 
tending, that the result of the various cases on this sub¬ 
ject was, that the right of a person qualified to kill » 
game did not extend to the protection of persons un¬ 
qualified, unless the qualified person were actually pre¬ 
sent ; and that a qualified person had no right to send 
out one unqualified to kill game tor him: that the master, 
in this case, though present at the setting of the trap, 
was absent when the hare was caught and found in the 
Defendant’s possession, and that such possession consti¬ 
tuted 
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tutcd an exposure to sale^ under the 9tK Anne, c. 25, 
s. 2. .He cited Molton v. Cheesely. (a) 

Dallas C. J. Cases of this sort frequently run into 
very nice distinctions, and I would not hastily lay down a 
general rule which nfighl afterwards be open to ob¬ 
jection. If I had any doubt I would look into the cases 
that have been referred to ; but I have none : nor have 
I any hesitation in saying, that this action is most im¬ 
properly brought. itfb the circumstances of 

this case ? The Defendant was the servant of a qualified 
man, who, finding his land annoyed by hares and rabbits, 
ordered this trap to be set, with a view to their de¬ 
struction. I take it to be perfectly clear, that a qualified 
person has a right to ordsir a trap to be set for such a 
purpose, even in his absence; but, in this case, the 
qualified person was present, and superIntendetl the set¬ 
ting of the trap. In this trap the hare was afterwards 
caught, and the catching was a catching by the master 
on his own land. Then as to the possession, the master 
ordered, that whatever was caught should be brought 
to him : the hare was brought the moment it was taken, 
and the possession of the servant in the act of taking^ 
the hare to his master, was under the master’s direction, 
and the same as the possession of the master. 

BuRiioutiH J. Actions of this kind do a great deal 
of mischief; there was no pretence for charging this' 
Defendant with an illegal taking or possession. 

UiciiARDSON J. The trap being set by the master’s 
order and in his presence, the hare was in effect caught 
by him. As to the jjossession, it is proved that he 
ordered his servant to bring to him whatever might be 


1820. 

walker 

•V, 

Mills. 


(a) I Esp» 123. 

13 2 


taken ^ 
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1820. taken; so tlmt the case falls within the principle of 

V. Kendall (a). The learned Judge also re- 

V. ferred to Spurrier v. Vale, {h) 

Mills. 

UOplp took nothing by his motion. 

f 

(a) 10 Bast, 19. (^) 10 Bast, 413* 


^priHC. CrOMACK l\ Hi' ATIICOTE, Esq. 


All attorney* 
being request¬ 
ed to draw an 
assignment of 
goods, refused, 
and the deed 
was drawn by 
another. Tlie 
validity of the 
deed being af¬ 
terwards ques¬ 
tioned, on the 
ground of 
fraud, in an 
action against 
the sherlfT in 
which the at¬ 
torney first ap- 


^jpRESPASS against the sherilV for seizing goods 
under an execution. The del'ence set u[) was, that 
the goods had been conveyed by^ the father (against 
whom the execution issued) under a IVaiidiileiit assign¬ 
ment to the son. To prove the fraud, tlu; Defendant 
proposed, among other evidence, to call Smilh, an 
attorney, to whom the father hatl applied to draw the 
assignment, and who had rel’nsed to draw it, knowing 
that an execution had bceb issued agains,! the father. 
This attorneywvas not employed in the cause, and did 
not drawMhe assignment. Richards C. B., before whom 
the cause was trietl at the last HerIfurdshire assizes, re¬ 
jected this evidence, on the ground that it w-as a con- 


plied to was not 
employed: 
Held, that the 
communica¬ 
tion made to 
this attorney 
was profes¬ 
sional, and 
that evidence 
of the fraud 


lidcntial eornmnnication mtule to an attorney. The 
jury found a verdict for the Plainlifl'. 

Taddij Serjt. now moved to set a:si(le this verdict and 
liavc a new trial, on the ground (among other objections) 
that this evidence had been improperly rejected. He con¬ 
tended, that the ride, as to the exclusion of the evidence 


proposed to be of solicitors touching matters on which they had been 
Wm,”wIs°pro- consulted, extends only to coinmuiiications made in the 
yerly rejected, pro- 
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progress of a cause; and uj^ed that a solicitor had been 
examined touching a dissolution of partnership (a), and 
to prove the usurious consideration of a deed he had 
drawn, DuJ^n v. Smith (d); and that Lord Kenyon 
seemed to confine the rule to communications made in 
the conduct of a cause, Cohdeu v. Kendv Idi (c). He 
cited also WilsonJXastall {d)^ and Dii Banc v, 
Livelle. (e) 


1820. 


CnOMACK 


Heathcote. 


Dallas C. J. The Plaintiff came to employ Smith 
as an attorney, though , Smith happened to refuse 
the employment. The enquiry made by Lord Kenyon 
in Wilson v. Rastall is, whether the party was, as he 

(«) The reporters are indebt- the time of the decision, for the 
ed to the kindness of a gentleman* following note; 
at the bar, who was present at 


Wadsworth t?. Hamshaw and Aspinm.. 


Coram AnnoxT C. J. 

In an action against the De¬ 
fendants for good-^ sold and de* 
livered, the question was, whether 
the Defendants were partner , at ' 
the time the goods were deliver¬ 
ed. On the part of the plaintiff, 
Hughes, an attorney, stated that 
the Defendants had called upon 
him to advise them professionally, 
respecting the dissolution of their 
partner-hip. Gurney and Mere- 
wether objected to the admis¬ 
sibility of this evidence, upon the 
ground that what passed between 
Hughes and the Defendants was 
a professional communication. 

Abbott C. J., without call¬ 
ing upon Scarlett, who was on 
the other side, ruled, that the 
evidence was admissible ; that 
the communication w^^s not pri¬ 
vileged ; and that protection was 
only extended to those communi- 


March i. 1819. 

cations with an attorney which 
rcl.'.tcd to a cau-e existing at the 
time of tlie cornmnnication, or 
then about to be cominenced*- 
His Lordship then cited a case 
of an action for bribery, tried on 
the Midland circuit, (and .attend¬ 
ed by Serjts. Adair and Wilson,) 
ill which the attorney for the De¬ 
fendant was called to prove some 
comniunication with his client.’ 
The evidence being objected to 
by the Defendant’s counsel, w.i. 
rejected ; but upon an application 
to the Court, a new trial was 
granted ; and the Court then de¬ 
cided, that no professional cbin- 
munication was piotcetcd except 
such a- related to a cause. 

{l>) Peake N. P. C. 146. 

(r) 4 T.R. 431. 

(</) 4 T. R. 75 3. 

(e) Peahe N- P. C. icS. 

stated. 
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1820. 

Cromack 


1/. 

Heathcote. 


*stated, consulted professionally; and is not this a con¬ 
sulting on professional business ? One is staggered at 
first on being told that there are decided cases which 
seem at variance with first principles the most clearly 
established; but the cases cited do not at all bear out the 
proposition contended for, and know of no such dis¬ 
tinction as that arising from the attorney being employed 
or not employed in the cause. To confine ourselves to 
the present case : here is a client who goes to give in¬ 
structions touching a deed, and the communication must 
be deemed confidential, as between attorney and client, 
though the attorney happens to refuse the emjjloyment. 
I have no manner of doubt on the subject; and it might 
be of most mischievous consetpicncc ifi by granting a 
rule, we should be supposed to have cast any doubt 
on it. 


Burrough J. It would be most mischievous if it 
were once doubted whether or no a connmniication 
such as this were confidential as between attorney aiul 
client. 


lliciiAiinsoN J. iSupposo the case of an attorney 
consulted on ihc title to an estate, where there was a 
defect in the title, can it be contended that he would 
ever be at liberty to divulge the flaw ? 1 never heard of 

the rule being confined to attornics employed in a 
•cause. I am of opinion, that the communication in this 
case was of a nature not to be divulged by the attorney 
to whom it was made. 


Rule refused. 
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1820 . 



Robert Hinde, Demandant, John Hinde, jiprilzt. 
Tenant, Richard Bland, Vouchee. 


0NSLOW Serjt. moved to pass a recovery under the 
followim; circumstances. 

TJic warrant of attorney was taken and acknowledged 
at Cape Tenson^ Cape of Good Hope, before two commis¬ 
sioners. The usual affidavit of caption and acknowledg¬ 
ment was sworn before the dejmty fiscal at Cape Toxm, 
by Gr. C,, one of the commissioners, on the 31st oi July, 
1819; endorsed on the affidavit was a certificate of a 
notary public dwelling in Cape Tmen, that the commis¬ 
sioner who had made the affidavit of the caption and 
acknowledgment, was sworn in his (the notary’s) pre¬ 
sence to the iiTitli, of the same affidavit, before P. B. B,, 
on the (lay of , 1819 ; and he further certi¬ 

fied, that the said P. B. B. was deputy fiscal, and as 
such, usually administered oaths, and had power to ad¬ 
minister such oath, and that the name subscribed to the 
said affidavit, and also theliame of P. B. B. siibscribec], 
to the jurat, were of their respective hand«-writing. To 
the end of this certificate, the notary public making it 
had put the dale of the 31st of July 1819, his name and 
description, and also, as was supposed, (for the wax was 
gone,) his notarial seal. The only question was, whether 
the recovery should pass, there being a blank in the body 
of the certificate for the day and month when G. C. w'as 
sworn to the truth of the affidavit of caption and acknow¬ 
ledgment. The learned Serjeant prayed that the-re- 
covery might be allowed to pass, notwithstanding this 
blank; and urged, that the date of the certificate (31st 
July,) being the same as that of the jurat of the affidavit 
of caption, there was sufficient evidence that the certifi- 

B 4 cate 


The Court al¬ 
lowed a re¬ 
covery to pass, 
where the cer¬ 
tificate of the 
notary (that 
the party who 
made the affi¬ 
davit of the 
caption and 
acknowledg¬ 
ment of the 
warrant of 
attorney was 
sworn in his 
presence be¬ 
fore the de¬ 
puty fiscal at 
Cape Town,) 
omitted the 
day and month 
in the body of 
the certificate, 
but stated it 
correctly at the 
end, where the 
notary witness¬ 
ed the instru¬ 
ment; the 
date of the 
jurat of the 
affidavit being 
the same as 
that at the 
bottom of the 
certificate. 
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1820. cate was a certificate of the oath being taken on the 
same 31st anil that it could not be of a subsequent 

day. 

Rule granted for the recovery to pass. 


ij . Dinsdale, Assignee of the Sheriff’ of Middle¬ 
sex, V . Eames. 


The Defend¬ 
ant in an action 
on a hail bond 
(given in an 
action of debt 
against him- 
seif) becoming 
banknipt be¬ 
tween plea and 
verdict in the 
action on the 
bail bond, and 
obtaining his 
certificate after 
judgment, is 
discharged 
from the da¬ 
mages and 
costs. 


the 3d of Jwic, 1819, the Defendant was sued on 
a bail-bond given by liiin in an action for debt 
against himself. On the l/tli Jtoic he pleaded to the 
action on the bail-bond; on the 1th of November he be¬ 
came a bankrupt, and a commission issued against him 
in the course of that month. The action on the bail- 
bond came on to be tried tiL the sittings in Hilanj term, 
] 820, when a verdict was found for tlic PJaintilf. 
merit was entered up, and the Deleiidant taken in exe¬ 
cution lor damages anti costs on the 29th of Mareh^ 
1820; on that day the Defendant’s certificate under the 
commissionei-of bankrupt was allowed by the Cliancel- 
lor, having been signed by the creditors on the 6’tli of 
Febmianji in the year last mentioned. When the De¬ 
fendant was taken in execution he paid the Plaintiff’s 
attorney 51Z. towards the damages and costs. 


Pell Serjt., having obtained a rule nisi to have this 
Slim, paid under the writ of ca. sa , restored to the De¬ 
fendant or his attorney, 


Taddi/ Serjt. now shewed cause against the ride. 
The question is, whether a Defendant in an action on a 
bail-bond, becoming bankrupt between pica and verdict, 
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and obtaining his certificate after final judgment, is dis¬ 
charged from the damages and costs. He is not dis¬ 
charged, because the debt is not one that can be proved. 
under the commission; till judgment is given, it cannot 
be ascertained what is due for costs, either in the ori¬ 
ginal action, or the* action on the bail-bond. The 
various cases {Exjparte Hill{a)y Ex j)arte Charles 
Walker v. Barnes (c), and Bms v. Gilbert (d),) establish 
this principle, that where the cause of action is incom¬ 
plete, even though that which is necessary to complete 
it be costs only, the debt is not provable under the 
commission. {^Dallas C. J. In most of those cases the 
Defendant was sued on a tort.] The judgments do not 
appear to have been affected by that cii'cumstance, but 
to have turned on the principle that the demand was 
incomplete. Bonteflonr v. Coats (r) is contrary to law 
and practice; for costs arc never proved under a com¬ 
mission when the verdict is after the bankruptcy, (Ex 
j)arf(' Hill.) In Ex parte Charles there was a verdict 
before the bankruptcy; but the case of the Plaintifl’ is 
stronger, for here the verdict is after the bankruptcy. 
Cockcrill V. Oxeistvii (J') is almost in point; and the case 
of The Oi'crscers of St. Martin's in the Fields v. War- 
ren (g) shows clearly, that an unliquidated demand 
arising on a bond cannot be piovcd as a debt under the 
commission. 


1820 . 


Dinsdale 


V. 

Eames. 


Pell Serjt., in support of the rule, relied on Boutejlonr 
V. Coats as in point, and on Scott v. Ambrose (h). Jn 
Cockerill v. Oxoslcn it did not appear that the bond was 
forfeited at the time of the bankruptcy; and in St. Mar- 

4 

tin's in Ihe Fields v. Warren^ which was a case on a bas- 


t<) II Vesey, 646 . 
b\ 14 Easti 198 . 

I Marsh. 346 . 
') S. 70 . 


(t) Cowp. 35. 

(/) I Burr. 436- 
(^1 I jB. £ 3 * >/. 491 . 

(h) 3 M.id S. 3%6. 

^{irdy 
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18 ^ 0 . 


Dinsdale 


V. 

Eames. 


'tardy bond,*it would have been necessary to assign 
breaches, whereas in the present case the amount of the 
original debt was known and ascertained. Under the 
5 Geo. 2. c. 30. the Defendant was entitled to be dis¬ 
charged from all debts due and owing at the time of 
the bankruptcy: if he could be discharged from the ori¬ 
ginal debt, why not also from this substituted debt ? 


Dallas C. J. The debt was contracted with cer¬ 
tainty before the bankru[)tcy of the Dcfcndanl, aiul 
therefore might have been proved under tlie commission. 
The case of Bouleflour v. Coais is directly in point, and 
has never been overruled t)r (jueslioned in any subse¬ 
quent decision; waA Scott Ambrose has decided that 
the costs bear relation to the origiiial debt. The; rule 
must be made absolute. 


Burrough J. The case 7'Ar parte Charles has no 

t 

application to the present. Tf this had been an action 

of trover, the case might have been dillerent, but the 

debt, for which the defendant was sued, is one which is 

clearly barred by his certificate. 

« 

RrcHAUDSow J. The substance of the action on the 
bail-bond is the same as that on the original di'bt; the 
costs arc accessorial, and the hardship upon the Plain¬ 
tiff is not greater than in many other cases which arise 
•unavoidably under the bankrupt laws. 


Rule absolute. 
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Brandon and Brown v, Hubbard and Keys. 

^^SSUMPSIT against the Deferulaiits for work and 
labour done for ihcm by the Plaintiffs. It ap¬ 
peared on trial at the last Stafford assizes, before 
Ilolrmjd J. that the Plaintiffs (attornies) were partners, 
that Brandon had been appointed, solely, replevin clerk 
to the sheriff* but that the business of the replevin 
clerk was transacted in the office of Brandon and Brmcn. 
A replevin bond (f()r the costs of })rcparing which, 
among other things, the present action was brought) 
was filled up, the stamp provided, and other business 
relating to the same, done for the Defendants, in the 
office of Brandon and Broken. The counsel lor the 
Dclbndants objected that there was a misjoinder; 
for tiuit Brandon alone being the replevin clerk, was 
alone interested in this suit. HoIroyd3. thought the 
obj<je!ioii well founded, and nonsuited the Plaintiffs; 
but gave leave to move to enter a verdict for them for 
the amount of the costs of preparing the replevin bond, 
Accordingly, Beale Serjt. now moved to set aside 
tin's .nonsuit, and enter a verdict for the IMaintiff's. ide 
coni ended that the statutes 1 and 2 Ph, Mar. c. 12. 

anil 11 (ieu.'2. c. 1!). s.'2‘2. (the only statutes re- 
1 “.ting to replmin clerks) contained no directions about 
‘lie renniiioraLion to the sheriff, or as to the person who 
should })rcpare the replevin bond. If, therefore, the 
bond was prepared by two partners, the expenses were 
IS much the debt of one as of the other, though one only 
held the appointment of replevin clerk. If an actibn 
had been brought for any matter relating to the stamp. 
Loth would have been liable. He cited Willett v. 
Chambers («), as the only case bearing on the subject. 


May a. 

A replevin 
clerk, who b 
partner in an 
attorney’s 
firm, must sue 
alone for the 
expenses of 
preparing a 
replevin bond, 
though it be 
prepared at 
the office of 
the firm. 


(rt) Cowp. 814. 


Sed 
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1820 . 


Brandon 

V. 

Hubbard. 


Scd per Cluriain. There is no doubt in the case. It 
was the duty of Brandon alone to make out the replevin 
bond, and Broum had nothing to do with it. The 
Defendants dealt with Brandon in his capacity of 
replevin clerk, and not as the partner of Brcmm, 


Peake took nothing by his motion. 


May 4. 


Halford f. Dillon, (a) 


1. Bya settle- Dallas C. J. 

^rmarriage^” ^HIS was an action of irplcvin^ brought by the 
of Sir E. J. P. Plaintifl* for taking and detaining his goods. The 
the estate^!/. J)efendant avowed in the common form for certain rent 

the use of Sir ol the locus in (jno and otlier premises, which ho alleged 
H. J. P. for 

life, remainder to his first and other sons in tail male, reversion to Sir H. J. P. the 
settlor, in fee. There was issue of the marriage a son, J.P., who attained the age of 
twenty-one, but died in 1767 without issue, leaving Sir H. J. P., his father, him sur¬ 
viving. J.P. took upon himself, among other things, to devise the estate 7 '. to his 
father for life, with remainder to his sifters of the halt-blood, M. and in fee. Sir 
H. J. P. accepted certain benefits under this will ; and in 1769 devised the estate T. 
(after the deaths of liis daughters M. and yJ. witlunit issue mule) to H. P. for life, with 
several remainders over. In autfiction of replevin, by a per-on claiming under the will 
of Sir H. J. P.j the avowant, who claimed as heir of E., read in evidence the answer 
of the real PlaintifF to a bill filed agairut him by the avowant, in which answer the 
real Plaintiff admitted that he believed that certain articles of agreement between Sir 
E. J P. and his son J. P. were made in the year 1766, wdiereby J. P. agreed to pay 
700/. and an annuity of aco/. per annum to his father, who, in consideration thereof, 
agreed to convey estate T. immediately to his son, subject to a proviso, that if the son 
should die in the lifetime of the father, the conveyance was to be wholly void : Held, 
that Sir E. J. P. w.ts not, by accepting benefits under the will of P., divested of the 
reversion in estate 3 ’. ; that M. and E. took nothing in the estate under the will of J. P.; 
and that, on the trial, it was not necessary for the Judge to direct the jury to presumc,that 
some conveyance of the reversion in fee had been made by Sir li. J. P. to his son J, P. 

2. The letters of a party, under whom the Plaintiff did not claim, were held inad¬ 
missible as evidence to affect the Plaintiff’s title. 

(«) The facts and argument in port them at greater length. Lens 
this case are so sufficiently stated Serjt. shewed cause .against the 
in the judgment of the Couit, that rule, which was obtained and sup- 
it was deemed unnecessary to r^- ported bythc Defendant in person. 

to 
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to have been holden by the Plaintiff as t^ant to the 
Defendant. The Plaintiff, by his plea in bar, denied 
the holding modo et forma ; whereupon issue was joined, 
and at the trial (a) a verdict was found for the Plaintiff. 
The Defendant lias moved for a new trial. 

The Plaintiff's farm was demised to him in 1805, by 
Ann Parker, by lease to hold from the 29th of September, 
1805, for fourteen years. Ann Parker Hiicdi m Jamuu 
1814, and the Defendant was her heir at teu. The real 
Plaintiff in the action was Sir William Parker, Bart., 
to whom the Plaintiff Halford had attorned and paid 
his rent; and the question was, whether Arm Parker was 
tenant in fee of the premises under the will of her 
brother of the half blood, John Parker, Esquire, as the 
Defendant contended; or tenant for life only, under the 
will of her father, Sir Henry John Parker, Bart., as was 
contended on the part of the Plaintiff By indentures 
of lease and release, bearing date the 1st and, 2d of 
October, 1741, and made on the marriage of Sir Henry 
John Parker', the father, ith Catherine Page, the Talton 
estate (whereof the premises in question formed a part) 
was settled to the use of I8ir Hem-y John Parker for life, 
with remainder to his first and other sons in tail male, 
w'ith reversion to the settlor in foe. • 

There was issue of this marriage one son, John 
Parker, who attained the age of twenty-one, but died in 
1767 without issue, leaving his father, JSir Henry John 
Parker him surviving. Sir Henry John Parker, there¬ 
fore, (unless he had done some act to deprive himself of 
the reversion in fee retained to him by the settlement of 
1741), having survived his only son, had power to dis¬ 
pose by his will of the reversion in fee; and he, by his 
will, bearing date the 1 Oth day of November 176.9, de¬ 
vised the Talton estate, after the deaths of his daughters 

(«) Before J. Worcester summer assizes 1S19. 

Margaret 


1820. 

Halvoiid 

V. 

Dillon. 
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Cases m easter term 


1820 . 

Halfoud 

-i;. 

Dillon. 


Margaret an‘d Ann Parker without issue male, to Hyde 
Parker for life, with remainder to his first and other sons 
in tail male, with remainder to William Parker (eldest 
son of Sir Hyde Parker) for life, with remainder to his 
first and other sons in tail male, with remainder to Wil¬ 
liam Parker (now the said William Parker^ Bart., 
and eldest son of William ParJm', the son of Hyde 
Parker) for life, with divers remainders over. And he 
declared it to be the true meaning of his will, that the 
above mentioned estate should, after the decease of his 
daughters Margaret and Ann Parker^ without issue male, 
constantly go along with and descend into the right heir 
male of the Parker family in the manner ho had limited 
the same; as such heir male would inherit liis title, 
therefore, it was liis will that such his estates and title 
should descend and be enjoyed together as long as 
might be, and the laws of England would jiermit. 

Sir William Parker^ Bart., therefore, the real Plain- 
tiifj insisted, that, all intermediate persons being dead, 
he was now entitled to the premises in question under 
the will of Sir Henry John Parker. 

\ 

Mr. Dillon^ however, contended that Sir Henry John 
Parker had no power to dispose, by his will, of the 
Talton estate, he being, as was contended, at the time 
of making his will, seised for life only of that estate. 
And this was contended on two grounds. First, That 
Sir Henry John Parker, having accepted certain bene¬ 
fits devised to him by the will of his son John Parker, 
(which John Parker had taken upon himself by the same 
will to devise the Talton estate to his father for life, 
with remainder to his sisters of the half blood Mar¬ 
garet and Ann Parker in fee,) had, thereby, elected to 
abide by and confirm his son’s will in all parts; and 
that, by such acceptance and election, he was either 
actually divested of the reversion in fee reserved to him 

by 
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by the settlement of IT'II, or else, that helind all per¬ 
sons claiming under him were estopped from setting up 
that settlement, or otherwise controverting the right of 
John Parka' to dispose of the fee of that estate to his 
two sisters. Secondly, that the juty ought to have been 
directed to presume, that some conveyance of the re¬ 
version in fee had been made by Sir Henry John Parker 
to his son John Parker. On the first point, many equity 
cases respecting election, from Nays v. Mordaunt (a) to 
Broome v. Monk (^), were cited, from which it was ar¬ 
gued, that the doctrine of election is a doctrine of the 
common law, and borrowed from thence by courts of 
e(juity; and that, although the interposition of a court of 
equity may, in certain cases, be necessary to compel a 
party to elect, yet, that when he has made his election 
to take under the will, and has accej)ted the benefit 
thereby given to him, (as was arguetl to be the case 
here), the aid of such a court was not necessary tq divest 
him of any property which he held in repugnance to the 
Avill; but, that, in such case, he was ipso facto divested 
or estopped by the operation of the common law. 

It was further argued, that, at the common law, a man 
may be estopped not only by record or deed, but also by 
matter in jmis, as by the acceptance of an estate. Ami 
the Court was referred to IJftleion’s chapter on Re¬ 
mitter, with Lord Cokers commentary thereon, and to 
other authorities respecting the surrender of an old, by 
the acceptance of a new lease, for the purpose of shew¬ 
ing, that a man may lose his older and better title to an 
estate, by accepting a conveyance from another, {c) 

And, finally, the Court was pressed with the autho- 
ritj^ of two more modern cases, Goodlitle, dem. Pd^ 
Ksards v. Bailey (d) and .Doc dem. D. of Devonshire v. 
Lord George Cavendish, {e) 

(a) a Pern. 581. (cl) Conup. 597. 

(b) lo Fes. J97. ■ (e) 4 T.R, 741. noth. 

(c) f^it, s, 667. Cot Lit. ibid. 

As 


182®. 

Halford 


V. 

Dillon. 
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1820. 

Halford 

v. 

Dillon. 


As to the» cases in equity, it appears to us, that the 
principle of them is entirely a principle of equity pro¬ 
ceeding on the doctrine of an implied condition, of which 
a court of equity will enforce the performance, viz. by 
compelling the devisee, if he elects to take the benefit of 
the devise, to convey over his original estate, so that it 
may pass in conformity to the will. These cases seem 
to us to aftbrd no authority shewing what the effect of 
such election is at the common law and without the aid 
of a court of cipiity. 

As to the doctrine of estoppel, which forms an ex¬ 
ception ill certain cases to the doctrine of remitter, (as 
in the instance put by Liti. s. 664. where tenant in tail 
enfeoffs his heir of full age, who enters and survives his 
father, and is thereby estopped from claiming the estate 
tail per jbnnam don?,) and also .as to the doctrine of sur¬ 
render of a lease by the acceptance of a new one, (us 
when a man, having a lease lor twenty years, accepts 
from the same lessor a new lease for ten years, and is 
thereby estopped liom claiming his old lease for tv/enty 
years,) all these arc cases of two titles to the same 
lands, where a man, by accepting a new and inconsistent 
title, is precluded from setting up his older and better 
title to the same lands. It is obvious, that these cases 
fall very very short of proving the point now contended 
for, and indeed have no application to it; the point 
being this, that a man, by accepting a title to Black- 
acre^ is thereby divested or estopped from setting up 
his former title to Whitcacrc. 

As to the cases of Goodtitle v. Bailey, and Doc v. Lord 
George Cavendish, in the first, the Court thought, that 
the release might well be construed as a grant of the 
reversion; which alone was sufficient to sustain the non¬ 
suit : and, in the second, that the power was well exe¬ 
cuted, in toto, or, at all events, to the extent of giving 
to Lord George Cavendish an estate for life; in either of 

^'^aich 
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which cases the lessor of the Plaintiff could have no 
right to recover. It is true, that the Court, in the re¬ 
ports of those cases, appears to have thrown out more 
than was necessary for the decision, and more than 
perhaps is consistent with the strict legal view in 
which the action of ejectment is now regarded. Tliese 
cases occurred at a time when that action was con¬ 
sidered as a fictitious action, in which a different sort-of 
title would suffice than what is required in a real action; 
and when it was thought that an equitable title would 
be sufficient to support or to defend an action of eject¬ 
ment, contrary to the legal riglit of possession. That 
the Court, in these cases, had in view the equitable 
title, which w^as then thought sufficient in ejectment, 
and not the strict legal title, is manifest from what Lord 
Mamjield is reported to have said in considering the 
doctrine of election, in J^oc v. Lord George Cavendish, 
viz. “ They (namely the late Duke’s children) claim 
great property under the Duke’s will, and have taken 
it. If they reject his will they must renounce all be¬ 
nefit under it. Therefore they are bound to suffer a 
recovery, or make the title complete.” His Lordship 
seems to consider that the obligation on the party to > 
suffer a recovery and complete the |itlc is/ for the pur¬ 
pose of an ejectment, equivalent to a recovery actually 
suffered and the title completed. 

But this doctrine has been overruled by the cases of 
Doc dem. Hodsden, v. Staple (a), Goodtitle dem. Jones, 

V. Jones ( 5 ), and Doe dem. Da Costa, Wharton (c), and 
byThe constant practice of courts of common law for 
these last thirty years. 

As to the second point contended for by Mr. Dillmi, 
namely, that the jury ought to have been directed to 


1820 . 

Hauord 


V. 

Dillon. 


(a) 4 T.R. 684. (b) 7 T, R, 47. 

(c) 8 r.iJ. a. 

■# 


VCL. II. 


pre- 
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IS 

1820 . presume, that some conveyance of the reversion in fee 
' T * had been made by Sir Henry John ParJcer to his son 
John Parker^ Mr. Dillon read in evidence at the trial, the 
DotON. ans'tver of Sir William Parker to a bill filed against him 
by Mr. Dillon, in which answer Sir William Parker ad¬ 
mits, that he believes that certain articles of agreement 
between Sir Henry John Parker and^his son JohnParkei' 
were made in the year 1766, whereby the said John 
Parker agree^ to pay 700 ?., and' also an annuity of 
200?. fer annum to his father; and his father, in con¬ 
sideration thereof, agreed to convej' the Talton estate 
immediately to his son, subject to a proviso, that if 
the son should die in the lifetime of the father, the said 
conveyance was to be wholly void. 

Mr. Dillon from that admission argued, not only 
that it is to be presumed that such a conveyance was 
in fact made, but, that it must bo presumed to have 
been a, conveyance operating according to the common 
law, whereby the freehold would pass to the son, subject 
only to a condition whereby the fiithcr was to be en¬ 
titled to enter in the event of his surviving his son? 
and, if so, then Mr. Dillon further argued, that it could 
not be presumed that the father had made an entry to 
enforce the condition broken. 

To this argument it appears to us that a short answer 
may be given. If it is to be presumed that any con¬ 
veyance was in part executed, it should be presumed 
that it was such a conveyance, as would best effectuate 
the intention of the parties. Now the intention clearly 
was, that in the event, which has happened, of the father 
surviving the son, the conveyance was to be wholly void, 
and this intention might have been effectuated by a con¬ 
veyance operating under the statute of uses, whereby, in 
the event contemplated, the use would have been re¬ 
vested in the father, without the necessity of any entry. 

^ On 
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On this ^ort ground, thereibre, without *con8id€i*ing 18^0. 
other grounds, we think Ho such conveyance can be 
presumed os would enable the son to dispose of the fee 
by his will. Ditton. 


Another Question was made by Mr. Dillon^ whether 
certain letters written Ity Sir William Parker^ the father 
of the present Sir William Parker^ ought not to have 
been admitted in evidence ? 

On this point we think it sufficient to say, that it 
does not appear to us, that the present Sir William 
Parker claims under the late Sir William Parker t and, 
therefore, we think that the letters of the former cannot 
be evidence to affect the title of the latter. On all these 
grounds we arc of opinion that the rule for the new 
trial must be 

Dischai'ged. 


Drake Rogers and Pullan. 


May 5. 


the memorial of an annuity after reciting the indenture The memorial 

by wliich it was granted, stated the consideration of annuity 
. • ^ 1 1 n y ■ ft aeed stated the 

the annuity to be, “ the sum of S 5 l. in notes of the go- consideration 

vernor and company of the Bank of England payable to consist of 

to bearer on demand, and also the sum of Q5l. by a 

draft bearing even date herewith drawn by tJohi Moore payable on 

'demand; and 

nf a draft, payable at a bankers, without specifying the time when. The annuity had 
been paid eleven years, and the attesting viitness and agent of the grantee were 
both dead. The Court set aside the securities on the grOund that the memo* 
rial did not state when the draft was payable, or whether it had been in fact paid. 
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1820. of No. SO, Great Marlborough Street, gentleman, on, and 
payable at Messrs. Birch, Chambers, and Hobbs, bankers. 
Bond Street, London, to Thomas Rogers, in his own per- 
RoGEas. son (by and with the privity and consent of Benjamin 
PuUan testified by his executing the said indenture) well 
and truly paid by the said John DraJce,*immediatehi before 
the execution of the said indenture, the receipt whereof 
the said Thomas Rx)gers did thereby acknowledge, and of 
and from the same and every part thereof did thereby 
acquit, release, and for ever discharge the said John 
Drake, his heirs, executors, administrators, and assigns 
and every of them.” 

Rogers was an under-graduate of Cambridge. The 
annuity was granted by the Defendants in 1808 for their 
lives, and the life of the longer liver of them, and 
secured by a warrant of attorney to enter up jiulgment 
for 300/. John Moore, who had acted as Drake's agent, 
and L-iiJce Nayler, the only attesting witness, died, the 
former in 1814-, the latter in 1818. The annuity was 
paid up to the 31st May, 1819. 

Judgment had been entered up bn the warrant of at¬ 
torney on the 19th Octobei', 1808, as of the then pre¬ 
ceding Trinity term. 

t 

Blosset Serjt. in the last term had obtained a rule nisi 
to set aside the judgment signed upon this warrant of 
attorney, and to stay execution, on the ground, that the 
memorial did not set forth when the draft for 651, there¬ 
in mentioned was payable, or whether it ever had been 
really paid. He cited Rumball v. Murray («), Berry 
V. Bentley {b), and Poole.Cabanes (c). * 

Onsloui Serjt. now shew’ed cause against the rule. In 
Rumball v. Mutray and Berry v. Bentley it appeared 

(fl)3r.R. 998. (r) 8 r. 398. 

(^) 6 2’.ii. 690. 

clearly 
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clearly that the checks had not been paid before the 
execution of the indenture. Eyre C. J. in Morris v. 
Wall {a) laments that Stich a decision as took place 
in the above cases should ever have been come to; 
and in Ex parte Maxwell (S), Lord Kenyon refused to 
set aside an annuity where the witnesses were dead and 
the annuity had been paid seven years, intimating, that 
by analogy to cases under the statute of limitations, the 
objection should be made within six years. In the pre¬ 
sent case the witnesses are dead, and the parties have 
lain by for twelve years. In (yCallaghan v. Ingilhy (c) 
the consideration was stated to have been paid “ at or 
before^^ the execution of the deeds, and held good. Here 
it is said to have been paid “ immediately before f which 
is a much stronger expression than any whidh those 
cases contain.' The Court cannot now be called on to 
infer that the sum of 651. mentioned in the memorial 
was a draft not turned into cash. A banker’s pheck is 
commonly considered as money. Ex parte Michell (d). 



Drake 


V. 

Rogers. 


Blosset Serjt., in support of his rule. The annuity 
was here granted by an undcr-graduate, and a time 
has elapsed since the grant of it, sufficient to repay the 
consideration-money, principal, and inter’est, over and 
over again. But the l^al objection is that which was 
stated on moving for this rule. The draft is described 
as payable (a word importing something future) at the 
house of Messrs. Birch and Co. It is not the monej% 
but the draft, which is said to be paid immediately be¬ 
fore the execution of the indenture. This distinguishes 
the present case from Rumball v. Murray, and Berry v. 
Bentley, for in those cases the consideration is stated to 
have been paid. The decision in Morris v. Wall is in 

(a) 1 B.lff P. 308. (r) 9 East, 135. 

(^) % East, 85. {d) * East, 137. 


P 3 


fovouv 
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&vpur of Defepdpnt;^. If werp suifident to 
state, tllisit the gr^tee paid partjiy by money and 
partly by draft, ’(the time at which the draft is payable, 
not being mentioned,) a dpor would be opened to every 
spedes of imposition, as the draft ipight never be paid, 
or paid at such a distance of time that the discount 
might materially diminish the consideration agreed upon. 
The view, therefore, taken by the Courts of this subject 
is correct. The other cases dted dp not apply. In Ex 
patie McLimell the consideration was stated to have been 
paid on the day of the date of the annuity-deed. Ex 
parte Michell only shews that if the consideration be 
paid in money before execution of the deeds, the an¬ 
nuity will be valid. As to O'Callaghan v, IngiUiy the 
sum was there stated to paid in h^tod. 


Dallas C. J. This is an objection which ought not 
to be encouraged. The grantor, at the distance of 
twelve years from the execution of the deed, at a period 
when all the witnesses who could have spoken to the 
transaction, arc dead, raises his objection for the first 
time. It is no answer to say, that the principal has 
been paid as well as the interest, for that may be the 
case with all annuities; they are granted upon the 
chance of life, and if the grantor had died within a year, 
the grantee would have lost all. As little weight is there 
in the observation, that this was a transaction entered 
into with a person in early life; because upon every 
principle of honesty and justice he should be the less 
disposed to come here to set it aside. This case may 
be considered upon two grounds, on principle, and oft 
authority: and, as to the authorities, it is now too late to 
lament the turn which the cases have taken; for, so often 
have matters of this sort been decided, that even in 
the time of that eminent person who regretted the 
result of the decisions, the law was settled as clearly 


as 
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as it ever can be. Now with regard to the*principle, it 
is objected here tl^t the memorial does not state lyhen 
the draft for 661. was payable, or whether it was ever 
paid, so that it is uncertain whether t}ie grantor of the 
annuity ever received the whole of the consideration for 
it. In principle there is a reason why it should appear 
upon the face of the memorial when the draft was pay¬ 
able, and that reason is given in Berry v. Bentley. 
“ The objection was, that the memorial did not set forth 
when the note was payable, whether immediately or at 
a distant day; for if at a distant day, it was not worth 
700 /. by reason of the discount.” Now the draft in this 
case might have been payable at a distant day, and the 
grantor might have lost so much of his consideration as 
the discount of the draft for the intermediate time might 
amount to. In substance, therefore, and on principle 
here is a ground why the time at which a bill is payable 
should appear on the memorial. 

This brings me to the cases which have been decided; 
but before I enter on them I will revert to the language 
of this memorial: it is, that in pursuance of the said 
agreement, and in consideration of the sum of eighty- 
five pounds in notes of the governor and company of the 
Bank of England payable to bearer on demand, and also 
of the sum of sixty-five pounds by a draft bearing even 
date herewith, drawn by John Moore of No. 50, GreeU 
Marlborough Street^ gentleman, on, and payable at 
Messrs. Birchf Chambers^ and Hobbs, bankers. Bond 
Street, Londo7i,*' (without saying when) “ to the said 
Thomas Bogers in his own person, (by and with the privity 
and consent of the said Benjamin Pitllan, testified by his 
executing the said indenture,) well and truly paid by 
the said John Drake immediately before the execu¬ 
tion of the said indenture, the receipt whereof the 
said Thotnas Bjogers did thereby acknowledge,” — Now 

C 4 what 


%% 

PluMcs 
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1820. 

Drake 


V, 

Rogers. 


what does he'acknowledge ? Not the receipt of the money, 
6ut of the draft. That leaves the objection where it 
was, namely, whether it is necessary on principle and 
on the decided cases, that the memorial should express 
the time when the draft is payable: and there are 
cases directly in point. First Berfy v. Bentley: then 
J^oole V. Cabanes ; and that case is much stronger than 
the present, for there it appeared on the memorial, 
that the draft was duly honored; but the third objection 
taken was, that the consideration was not sufficiently 
stated in the memorial. Gibbs produced an affidavit 
that the annuity had been regularly paid seven years; 
that the party who drew the draft was dead; and then 
insisted that this objection ought not to be made, when 
the only person, who could disprove it, was dead: 
upon which the Court were about to discharge the rule, 
when Lawes observed that the last objection appeared 
on the memorial itself, where it was stated that part of 
the money was paid by a banker’s check, without setting 
forth the time when the check was payable, and referred 
to Bary v. Bentley. Gibbs then said a banker’s check 
■was always considered as money, and that the payment 
in Berry v. Bentley was made by a promissory note. 
But the Coilrt thought that was immaterial, and the 
rule was made absolute, the defendants agreeing to re¬ 
turn the principal on taking an account before the Mas¬ 
ter. It appears to me from these two cases, and also 
upon principle, that it is necessary to state in the me¬ 
morial at what time a bill or draft given as part of the 
consideration was payable. But, before coming to a de¬ 
cision, I will look into O'Callaghan v. Ligilby, 


Cur, adv> mlt. 


The Court on the next day made the rule absolute, 
but imposed on the Pefendant the condition of return- 
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ing the principal on taking an account before the 
Prothonotary. 

Rule absolute* 


1820. 

Drake 


V. 

Rogers. 


Hale v. Small and Others. io. 


COMMISSION of bankrupt described the Plain¬ 
tiff as “ Edward Halc^ of West WorWiam in the 
coiuity of Southampton^ deala' in cattle^ using and exer¬ 
cising the trade of merchandise, by way of bargaining, 
exchange, bartering and chevisance, seeking his trade 
of living by buying and selling.” The Plaintiff, in order 
to try the validity of the commission, sued the De¬ 
fendants (assignees under the commission) in trespass 
for taking his goods. At the trial before Wood B., 
{Winchester Spring 1820) evidence of a dealing 

in hops was tendered, to prove the trading of the Plain¬ 
tiff ; the evidence was objected to, but admitted, and was 
the only evidence of a dealing. Verdict.for the De¬ 
fendants. This was the third trial ; the first verdict 


J.1C1U, mat evi¬ 
dence of a 
dealing in 
hops was pro¬ 
perly admitted 
in a cause 
brought to try 
the validity of 
a commission 
of bankrupt 
describing the 
Plaintiff as 
dea/fr in cat- 
tki seeking his 
trade of living 
by buying and 
s^ng. 


having been given for the Defendants, the second for the 
Plaintiff, and the last new trial having been granted on 
the ground that the Plaintiff might have been taken by 
surprise, by evidence of a dealing in hops, after being 
described in the commission, as a dealer in cattle. 


Onsl&w Serjt. had obtained a rule nisi to set aside 
this verdict and have a new trial, on the ground, among 
other objections, that under the terms of this commis¬ 
sion, the evidence tendered at the trial was improperly 
admitted, 
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Pell Serjt, on shewing cause, cited Ex parte Her* 
bert (a), as in point, and contended, that it was not 
nepessary to state in the commission any specific manner 
of dealing, but merely to pursue the words of the statute, 
which this commission had done, by describing the Plain¬ 
tiff as one who gained his living^ by buying and selling. 
There might be a convenience in giving the bankrupt 
notice, by specifying some trade; but he would be as little 
assisted by the common description of dealer and chap¬ 
man, as by the mention of a trade which ho did not 
exercise. A decision had been pronounced by the Lord 
Chancellor in this very case, in which his Lordship 
had refused to amend or set aside the commission. 

Onsl&w, in support of his rule, urged, that the Lord 
Chancellor’s decision in this case, only proved that he 
would not amend a commission, which in fact he never 
did, after it had been acted upon; but it did not follow 
that the commission was valid because the Chancellor 
would not amend it. It would be of mischievous conse¬ 
quence if a false description or no description of the 
party were given in the commission, and an extraordi¬ 
nary departure from the usual form. 

Dallas C. J. In this commission the Plaintiff is thus 
described, ** of West Worldhmn in the county of South- 
amptOHi dealer in cattle, using and exercising the trade 
of merchandise, by way of bargaining, exchange, bar¬ 
tering and chevisance, seeking his trade of living by 
buying and selling.” He is described not only as a 
dealer in cattle, but as a person gaining his livelihood 
by buying and selling. It is necessary now to consider 
whether the expression “ dealer in cattle,” is descrip¬ 
tive of the bankrupt’s person, or of his trade, and if it 

(«) % Vest CS* Bt 399. 

be 



37 


IN TWI? Fiw 6 B 0 , IV. 

be descriptive of his trade, whethW it may not be re¬ 
jected as surplusage. It was contended, that evidence 
of a trading ought not to have been admitted under such 
a description; and when this came before the Court on 
a former occasion, they thought it might be a surprise 
upon the party, if the Defendants were to set up evjf 
dence of a trading in hops, as the only trading on which 
the bankruptcy rested, after having described the Plain¬ 
tiff as a dealer in cattle. They did not go the length of 
saying, that tlie commission was therefore invalid, but 
thought grounds were laid for sending the case down to 
a new trial, lest there should have been any surprise 
on the Plaintiff. I still think that it may be a source of 
inconvenience to describe a party as acting in one capa¬ 
city, and then to offer evidence of his acting in another 
and a different capacity. 

When tile cause was sent down a second time for 
trial, all objection on the ground of surprise was re¬ 
moved ; for it was known, that evidence would be* set up 
to establish a dealing in hops; and the only question 
now is, whether the description of a dealer in cattle 
having been inserted, and the expression of dealer and 
chapman having been omittfed, the statement that the 
party gained his living by buying and selling is suffi¬ 
cient. How then does the matter stand on reason and 
principle ? what clearer information does the party re¬ 
ceive from the expression dealer and chapman, than 
would be conveyed to him by the description used in 
the statute {a), namely, a person gaining his livelihood 
by buying and selling. My Brother Park expressed 
himselfin these terms, when the question was last 
raised in this court. “ The general statement that the 
bankrupt got his living by buying and selling, will ad¬ 
mit the finding of any particular trading.” (^>) Here, if 

(fl) 13 Eliz, c , 7 . I. [Jb) 3 B. Moorct j 8 . 

the 


mo. 

Hajue 

V. 

Smali<. 
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the term diecder and chapman^ or in the absence of 
that, if the term buying and selling would entitle the 
Defendants to prove any trading, then the question is, 
whether the naming a particular trade would operate to 
exclude such general proof. In Ex parte HerberU the 
Lord Chancellor held, that the general allegation of 
buying and selling was sufficient to render the commis¬ 
sion valid; and the only difference between that case 
and the present is, that there the question was, as to the 
sufficiency of the general words, here the question is as 
to the admissibility of general evidence under those 
words. It appears to me, therefore, that the words 
deale)' in cattle are descriptive of the person only, 
and as such not material, while the words buying 
and selling as descriptive of a trader, are sufficient 
to render the commission valid, and to admit evidence 
to prove any act of trading, 

Burrough J. The language of the act is, “ any 
merchant or other person using or exercising the trade 
of merchandise by way of bargaining, exchange, re¬ 
change, bartry, chevisance, or otherwise in gross or by 
retail, or seeking his or her trade of living by buying 
and selling.’*'(a) The expression dealer and chapman 
does not exist in any of the acts touching bankrupts, 
and only found its way into commissions, to enable the 
parties to prove a general trading. But I am still of 
opinion, that some description of the person is necessary; 
“ Esquire” would be sufficient, if using trade by buying 
and selling were added; but some description is neces¬ 
sary ; and when that has been formally given, there is 
no objection to letting in evidence of any kind of trading. 
A man has been described as a waterman, in which ca¬ 
pacity he was not subject to the bankrupt laws: but 
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that being merely descriptive of the person/the parties 
were allowed to go on and prove a trading. So here, 
though the Plaintiff was personally described as a dealer 
in cattle, it .was competent to the defendants under the 
general words to prove any species of trading. I think, 
therefore, the dealing iif hops was properly admitted in 
evidence under this commission. 


1820. 



Richardson J. I am of the same opinion. When 
this was first' before the Court it was objected, that a 
dealing in hops could not be proved under this com¬ 
mission, and it struck the Court that there were no 
commissions, in which the words dealer and chapnan 
were not introduced ; but they gave no opinion on the 
effect of the omission. Upon considering the subject it 
seems to them, that the general words here convey 
every information, and satisfy every point that dealer 
and chapman would. In common cases some particu¬ 
lar trade is usually prefixed, as “ silk mercer, dealer 
and chapmanbut it could not be doubted, that under 
such expression, evidence might be admitted to show 
that the party was a general merchant. I think, the 
same may be done here, under words which in meaning 
are equivalent to dealer and chapman^ and more autho¬ 
rised by the language of the statute. 


Rule discharged. 
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Gray t;. Shilling. 


By the a G. 3 . 'Jj^HE declaration stated, that a certain toll-gate, 
acf ) 'un^r^ situate in the parish of Lamberhurstf in Kent, com- 

which a turn- monly called Lamberhurst Pound Gate, standing upon 
pike gate was across a Certain public highway in the said parish, 

the toll, when ^ erected by virtue of the stat. 2 G. 3 ., and that 
carriages pass* the Plaintiffj after the passing of that act, and after the 

pos^^nThe G. 3., to wit, on, gte^^at, &c. were law- 

carriages, not fully possessed of four horses, which then and there drew 
onthehor^M certain coach of the Plaintiff^ in and along the 

and persons * highway and through the toll-gate; and that for 

having paid on their so passing through the same, the Plaintiff paid to 

o^thefr rTuim Defendant, being the toll-gate keeper, appointed to 

the same day, collect the tolls at the said gate, the toll by him de- 

exemp^from manded and due in that behalf, by force of the statute, &c. 

49 G. 3 . c, iS. s^J^d o1:)tained and received from the Defendant, so being 

(local act,) such toll-gate keeper, a proper and sufficient ticket, de- 

sam JuropikT payment of such toll, and that afterwards 

and reciting the and before 12 o’clock at night of the same day, the same 

former act, the Worses were lawfully drawing another and different coach 

old tolls were ‘ 1 , , , 

repealed, and of the Plaintiff’s ill and along the highway and near 

the new toll, to the gate,' for the purpose of passing through the 

^a^sed^was^im- purpose, the Plaintiff 

posed, not on then and there presented and shewed the Defendant the 
the carriages, ticket, and demanded permission of the Defendant, as 
horses drawing such toll-gate keeper, to pass through the gate with the 
them; In the horses and the last mentioned coach free from toll, 

the'^provisions, i^ccording to the statute, &c., yet, that the Defendant 
regulations and would not suffer the lioi'ses, with the last mentioned 
clauses of the coach, so to pass through the toll-gate free of toll, 
continued but wholly refused, and on the contrary thereof, falsely 

fully as if they pretended that a toll of one shilling and fburpcncc was 
had been re¬ 
enacted : Held, that where the toll imposed by the latter act, had been paid for horses 
passing with a carriage, those horses were exempted from toll on returning the same 
day, though with a different carriage, 

due 
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due and payable to the Deferidant under arid by virtue 
of the statute, and injuribusly fastened the gate, and 
kept the same fastened for one hour, atid thereby 
wrongfully stopped and detained the horses and last 
.mentioned coach, and prevented the same from passing 
through, until the Plaifttiff paid to the Defendant the 
sum of money so pretended to be due and payable as 
aforesaid, contrary, &c. By means whereof Plaintiff 
was injured, &c. 

General demurrer and joinder. 


1820. 

Gray 


•tf, 

StliLtmd. 


Taddy Serjt. in support of the demurrer. The ques¬ 
tion is, whether under the 49 G.3.C.28. {a) horses, which 

have 


{a) By the adC. 3. c. 67. {lo¬ 
cal act) it is enacted, that from 
and after the ist of June^ 176a, 
it shall be lawfid to and for the 
trustees, &c. appointed to put 
that act in execution, &c. to de¬ 
mand and take the several tolls 
and duties thereinafter mentioned, 
instead of the tolls and duties 
laid and made payable by the act 
of the 14th of his late Majesty, 
before any cattle or carriage 
whatsoever shall be permitted to 
pass through any bar, &c. to be 
erected by virtue of this act on any 
part of the roads leading from 
Kipping*s Cross to Lamberhurst 
Pound) &c. viz. 

For every coach, &c. (the tolls 
therein mentioned.) 

For every waggon, &c. (the 
tolls therein mentioned.) 

For every horse, &c. laden or 
unladen, and not drawing, (the 
toll therein mentioned.) 

Provided, &c. that no person 
or persons having paid the tolls 
or duties hereby directed to be 
paid at any of the gates, &c. 
erected by virtue of this act, 
through which such person or 


persons shall pass with any horse, 
&c., and producing a ticket, &c. 
that such toll was paid, (which 
ticket, &c. the collector, &c. is 
hereby required upon demand to 
give,) shall be liable to pay 
again for returning ever so often 
through the same gate, &c. the 
same day, or before la of the 
clock at night, with the same 
horse, &c. But if any person or 
persons shall pass the same day 
through the said turnpike, a 
third time, with any carriage 
whatsoever (with wood for firing 
excepted), then such person or 
persons shall be liable, &c. to 
pay the said toll or duty hereby 
imposed on such respective car> 
riage, and to receive another 
ticket, &c. which shall entitle him 
or them to return through the 
same gate, with the same car- ^ 
riage, upon the same day, once' 
more toll-free ; and so, toties 
quotieS) for every third time the 
.said person or persons shall pass 
the same day through the same 
gate, &c. with the said caitlagfe, 
as aforesaid. 

By the 49 G* 3. c. «8. (local 

to, 
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have passed'through this gate, are exempt from toll on 
returning the same day. The 2d of Geo, 3. c. 67. (to 
which the 49th refers) where carriages pass, imposes 
the toll on carriages, not on horses drawing them, and 
exempts persons from toll on their return the same day; 
the 49th imposes the toll, wheir carriages pass, on the 
horses drawing them, and orders that all the provisions 
of the 2d, shall be re-enacted and continued. The ques¬ 
tion, therefore, is, whether the exemptions of the 2d 
are re-enacted in the 49th. Now there are some ex¬ 
emptions from toll specified in the 49th, but horses on 
their return are not mentioned among these exemptions, 
and where some exemptions arc mentioned, others can¬ 
not be implied; the exemptions in the first act, there¬ 
fore, only apply to the last, where they can stand 
without alteration; for they are continued, but not 
changed ; and where a carriage passes, it is the carriage 
that is, exempted by the old act, not the horses draw¬ 
ing it. 


act, applying to the same turn¬ 
pike, and reciting the former 
acts,) it is enacted. That all, &c. 
the tolls granted, &c. by the said 
recited acts to be taken on the 
said roads, shall, from ar.d after 
the second Monday next after 
the passing of this act, be, and 
the same are hereby repealed; 
and that, instead thereof, there 
shall be demanded and taken at 
all, &c. the gates, &c. erected, 
&c. by virtue of the said recited 
acts, or this act, the several tolls 
* following, viz. 

For every horse, &c. drawing 
any carriage, the sura of four 
pence. 

For every horse, &c. laden or 
unladen, and not drawings the 
sum of one penny. 


And it is further enacted, 
That the said recited acts, and 
all and every the powers, au¬ 
thorities, provisions, regulations, 
penalties, forfeitures, clauses, 
matters and things, therein re¬ 
spectively contained, except such 
as relate to exemptions from 
stamp duties, and except such as 
are hereby varied, altered, or re¬ 
pealed, shall be, and they are 
hereby further continued for and 
during the term hereinafter men¬ 
tioned, as fully and effectually, to 
all intents and purposes, as if the 
same were repeated andre.enacted 
in the body of this act, but subject, 
nevertheless, to the amendments, 
alterations, variations, and addi¬ 
tions, herein contained. 


Bosanquet 
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Bosanquet Serjt., contrd. The Court will not Impose 
a duty unless there are the clearest grounds for doing, 
so. By the 2d of Geo. 3. persons returning the same 
day, whether with horses or carriages, were exempt 
from toll. Though if the carriages passed a third time 
they were liable to a second toll. The new act lays the 
duty upon the horses, but re-enacts and continues the 
provisions of the old act. The carriage, therefore, 
forming no object of the provisioi^ in the new act, the 
horses Inay' be exempted on their return, by virtue of 
the clause in the old act exempting persons returning 
with horses. If any such alteration had been intended, 
as that carriages or horses returning the same day 
should pay a second time, it would have been mentioned. 
Williams v. Sangar {a) is in point. 

Taddi/y in reply. Williams v. Hangar was a case on a 
different act of parliament, and does not apply, here. 
The exemptions of 2 Geo. 3., if re-enacted, do not in¬ 
clude the present case. 

Dallas C. J. ' In this case^ the party Is clearly ex¬ 
empted from toll. The point is decided in Williams 
V. Hangar. Tlierc, the duty was imposed on carriages 
drawn by horses. The duty being laid on carriages, 
and a carriage returning the same day being exempt 
from toll, it was held that no toll could bo exacted for 
a carriage returning the same day, though the carriage 
should return with different horses. That case, there¬ 
fore, converting the objects of toll, is exactly applicable 
to the present. As to the clauses of exemption con¬ 
tained in the 2 Geo, 3., they are adopted and re-enacted 
by the 49 Geo. 3., unless expressly altered, and no alter¬ 
ation appears to have been contemplated by the legisla- 

zo East} 66* 

D 


1820. 

Gray 

V. 

Shiluxo. 


VoL. II. 


turei 
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Shilling. 


tore. This' would have been our decision if there were 
no previous case, but Williams v. Sangar renders the 
matter perfectly clear. 

Burrough J. The old clauses must be taken to be 
re-enacted in such a manner as to be applicable to the 
same subject. It is clearly provided that pmons shall 
not pay on their return. 


Richardson J. The exemptions of the former act 
are applicable to the new subject-matter. Under the 
former act horses returning were not liable; in the 
.atter there is no toll on carriages. 

Judgment for thb Plaintiff. 


May h . 


Morley V, Law. 


A misnomer 
of the Plaintiff 
can only be 
taken advan¬ 
tage of by plea 
in abatement, 
and affords no 
ground for 
setting aside 
proceedings on 
motion. 


^ROSS Serjt. had obtained a rule to shew cause why 
the testatum capias ad respondendum, issuctl against 
the Defendant in this cau!sc, and the several proceedings 
thereon, should not be set aside for irregularity, on the 
ground of a misnomer of the Plaintiff She had sued 
as Mary Morley^ her name being Martha. 

Vaughan Serjt., who shewed cause against the rule, 
insisted that this objection could only be made by plea 
in abatement. . 


Cross, in support of his rule, cited Wilks v. lArrck {a), 
contending that a misnomer of the Plaintiff was to 
be treated in the same manner as a misnomer of the 
Defendant. 


(fl) a Taunt. 399 . 


But 
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But the Court, referring him to the €ler1c of the 
Trustees of Taunton Market v. Kimberley {a), and Gard¬ 
ner V. Walkei' (5), said that a misnomer of-the Plaintiff 
could only be taken advantage of by plea in abatement. 
And the rule was 


1820. 

Morlev 


V. 

Law. 


Discharged. 


(«) 7 ,Bl.R,ii%ol (i^) $ Anstr. 


Grimes t). JokSeph, a Prisoner. 


May 3. 


'J'HE Defendant being in the custody of the warden of 
the Fleet was charged with a declaration at the suit 
of the Plaintiff^ about the 22d of July last, as of the then 
preceding Trinity term. Shortly afterwards he caused 
himself to be removed from the prison of the FleeL, by a 
writ of habeas coijms, to the King's Bench prison, where 
he procured the rules, and about the 4th of October 
absconded to the continent, whence he did not return 
till Hilaty term last. The Plaintiff, not having signed 
judgment up to the last day of Hilary term, 

Vaughan Serjt., in this term, had obtained a rule to 
shew cause why the Defendant should not be discharged 
out of custody, as to the Plaintiff in this action, the 
Plaintiff not having proceeded to final judgment in due 
time. 

Peake Serjt. now shewed cause against the rule, and 
contended that the Plaintiff was entitled to two terms 
after the time of tife Defendant’s return. If the Plain¬ 


Where a pri¬ 
soner, who 
had been 
charged with 
a declaration 
as of Trinity 
term, 1819, 
absconded 
during the 
long vacation, 
and did not 
return to cus¬ 
tody till Hilary 
term, igao, 
the Court 
w'ould not dis¬ 
charge him, 
though the 
PlaintifT had 
not signed 
judgment by 
the end of 
Hilary term, 
1820. 


tiff had proceeded in the action, he must have demanded 
a plea of the Defendant, and served notices and rules on 
him, which, as the Defendant was abroad, the Plaintiff 

D 2 could 
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Gbimis 


V. 

Joseph. 


could not do. Even if he had entered up final judg¬ 
ment, he could not charge an absent party in exe¬ 
cution. 

Vaughan Serjt. in support of his rule, urged that the 
notices and rules might have been left with the turnkey, 
and that the gaoler was liable, if the prisoner was not 
ready to be charged in execution. * 


Sed fer Cw'iam. The rule with respect to signing 
judgment within a certain time against prisoners, does 
not apply to such a case as the present; the object of 
the rule is to prevent unnecessary custody; here no 
custody was occasioned to the prisoner by the PlaintifF^s 
omitting to sign judgment. 

Rule discharged. 


May 9. 


Lingham V. Warren and Others, Executors. 


To an avowry 
by executors 
for rent due in 
the testator’s 
life, it Is no 
plea “That 
the testator 
levied a suffi¬ 
cient distress 
for the same 
rent,’^ unless 
it be aUo aver¬ 
red that the 
rent was there¬ 
by satisfied. 


J^ECLAllATION in replevin for taking goods in a 
dwelling-house, avowry that the Plaintiff held the 
dwelling-hotise in which, &c. as tenant to the testator in 
his life-time, and from his death until the time when, 
&c. as tenants to the Defendants as executors, by virtue 
of a demise to the Plaintiff’ made in the life-time of the 
testator, under a yearly rent, payable quarterly; oud 
because a year’s rent was due from the Plaintiff to the 
testator in his life-time, and b om tlie time of the death 
of the testator to the time wlien, &c. was due to the 
Defendants as executors, the Defendants well avow, &c. 

Plea in bar, that the Defendants Aight not to avow; 
because the testator, in his life-time, took and dis¬ 
trained, as a distress for the same identical rent in the 
avowry mentioned, divers goods and chattels of the 

Plain- 
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PlaintifF, of sufficient value to satisfy and discharge the 
rent in the avowry mentioned, and therein supposed to 
be due, and in arrear, and unpaid to the Defendants as 
executors, and the costs of taking and keeping the said 
distress, (to wit) at, &c.; and this the Plaintiff was ready 
to verify, &c. 

• 

Demurrer and joinder. 

Faughan Serjt., in support of the demtirrer. The 
mere circumstance of. the testator’s having taken a suffi¬ 
cient distress is no answer to the avowry for rent arrear, 
unless by that distress the amount of the rent was 
actually recovered. That does not appear on this plea; 
and many cases may be conceived in which the rent may 
not have been recovered, although a sufficient distress 
may have been taken; as where the distress has been 
replevied, and by the death of the party the ssit has 
abated. Ijcar v. Edmonds (a) is in point. 

Lawes Serjt., contra. Lea?' v. Edmmids was the case 
of an action for use and occupation; and it was no 
answer to a demand for money, to say that a distress 
had been taken, without saying also tliat th6 money had 
been recovered. But the question here is, whether the 
landlord, having taken one distress, can proceed to fake 
another; whether, even if the debt be not satisfied by the 
first distress, he is not driven to some other remedy 
instead of making a second distress. Here it is averred, 
that the first distress was sufficient; and where that is 
the case, the landlord cannot make a second. Before 
the 17 Car. 2. c. 7. s. 4. he could not make a second, 
even where the first was insufficient. 

Dallas C. J. This case, in principle, is not to be 
distinguished from Ijear v. Edmonds, There are many 

(a) iB.^ A. tsj. 

D 3 cases 


1820. 

Linoham 

•V. 

Warren. 
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1820. cases supposable, in which the taking a sufficient distress# 

Lingham^ might not produce a satisfaction of the rent. 

Judgment for the avowants. 
Warren. ° 


May IS* Hollis Solly and Samuel ^olly v. John 
Murray J^orbes and Abraham Frederic 
Daniel .Ellerman. 


A release was 
given by plain¬ 
tiffs to A,y one 
of two part¬ 
ners, with a 
provision that 
it should not 
prejudice any 
claims which 
Plaintiffs 
might have 
against jB., the 
other partner j 
and that in 
order to en¬ 
force the 
claims against 
jB., it should be 
lawful for 
Plaintiffs to 
sue^., either 


J^ECLAllATION for money paid by the Plaintiffs 
to the use of Defendants, for money lent, for money 
had and received by the Defendants to the use of the 
Plaintiffs, for work done and labour performed by the 
Plaintiffs as agents to Defendants, for interest upon 
monies lent by the Plaintiffs to the Defendants, and 
upon an account stated between the Defendants and the 
Plaintiffs. 

Pleas; by Forbes, general issue; SimilitcrXhcYQon. By 
Ellerman, general issue, a release, and a set-off The 
replication craved oyer of the supposed release which 
was set forth verbatim, and which was in substance an 
indenture d 4 ted 20tli May, 1819, between the Plaintills, 
both of the city of Ijondon merchants and co-partners in 
trade of the one part, and Abraham Frederick Daniel 


jointly with B. Ellerman late of Hamhw'gh, merchant, but then residing 
In In^aSoi^by carrying on trade in Heligoland, of the other part, by 
Plaintiffs which indenture (after reciting that. Up to the year 1806, 
gainst A. and carried on the trade or business of a merchant 

having been Hamburgh, and also at Toiiingem, iji partnership with 
pleaded by A. John Murray Forbes under the firm, at each of the last- 
oyerTnthere^ *wentioned places, of Forbes and Ellerman, and that 

plication, with there were various transactions of business between 
an averment 

that the action waa prosecuted against A. jointly with B., for the purpose of enabling 
Plaintiffs fo recover payment of monies due from B. and A. to plaintiffs, either out of 
thh jpint estate of B. and A., or from B. or his separate estate, the replication was 
di^rred to, and the demurrer overruled. 


Eorhes 
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Forbes and EUerman, and the Plaintiffs; and that in or 
about the month of March, 1806, Forbes' and Fllerman, 
liaving become embarrassed in their affairs, stopped pay¬ 
ment, and that upon the balance of accounts between 
Forbes and Ellernian and the Plaintiffs, Forbes and Eller- 
man stood justly indebted unto the Plaintiffs, as co-part¬ 
ners in trade, in a considerable sum of money, the whole 
of which debt still*remained unpaid and was then due 
and owing from Forbes and Ellermhn to the Plaintiffs ; 
and that EUerman had lately offered and proposed to 
the Plaintiffs to pay to them in the manner thereinafter 
mentioned the sum of 8000/., if the Plaintiffs would give 
and execute unto EUerman such release or discharge for 
or in respect of their aforesaid debt or demand on Forbes 
and EUerman as thereinafter was contained j) it was wit¬ 
nessed, that in consideration of 600/. to the plaintiffs 
in hand paid by EUerman immediately before the exe¬ 
cution of those presents, the receipt whereof the Plain¬ 
tiffs did thereby jointly and severally acknowledge, and 
also in consideration of twenty-four promissory notes of 
EUerman, each for 100/. and each bearing date the 
1st April 1800, and which twenty-four promissory notes 
were made payable to the Pfaintiffs or their order suc¬ 
cessively, at one, two, three, four, five, six,* seven, eight, 
nine, ten, eleven, twelve, thirteen, fourteen, fifteen, six¬ 
teen, seventeen, eighteen, nineteen, twenty, twenty-one, 
twenty-two, twenty-three, and twenty-four months date, 
(eacli of the said notes being numbered, and the num- 
■ ber of each note corresponding with the number of 
months it had to run,) the receipt of which said 
twenty-four promissory notes (amounting together with 
the said sum of 600/. to the before-mentioned sum 
of 3000/. so agreed to be paid to and accepted by 
the Plaintiffs) the Plaintiffs did also thereby acknow¬ 
ledge ; and pursuant to and in execution of the agree¬ 
ment thereinbefore recited on the part of the Plaintiffs, 
the Plaintiffs had, and each of them had, remised, re- 

D 4 leased, 
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leased) and for ever discharged, and by those presents^ 
did, and each of them did, remise, release, and for ever 
discharge Ellerman^ his executors, administrators, and 
assigns, of, from, and against all and all manner of ac¬ 
tions and suits, cause and causes of action or suit, debt* 
sum and sums of money, accounts, bonds, bills, notes, 
contracts, agreements, promises, damages, claims and 
demands whatever, in law and in equity, which the 
Plaintiffs then had, or which they, or either of them, 
their, or either of their executors, administrators, or 
assigns, thereafter could, should, or might have against 
Ellei'man^ his executors, administrators, or assigns, for 
or by reason of any matter, cause, or thing whatsoever, 
relating to the premises, from the beginning of the 
world, to the day of the date of those presents, except, 
and subject nevertheless to the provisoes declarations or 
agreements thereinafter contained. Provided always 
nevertheless and it was thereby agreed and declared by 
and between the parties to those presents, and the true 
intent and meaning of them and of those presents was, 
that those presents or any matter or thing therein con¬ 
tained should not release, or be construed and taken to 

• 

release, or in any manner to prejudice and affect any 
claims or demands which the Plaintiffs, or either of 
them, ever had, or then had, or which they, or either 
of them, or either of their ejtecutors, or administrators, 
thereafter could, should, or might have upon or against 
Forbes, either separately, or as a partner with Ellei^- 
matii or the executors, administrators, or assigns of 
Forbes, or upon or against the joint estate or effects of 
Forbes and Ellerman, in respect of the debt so due 
from Forbes and Ellerman to the Plaintiffs, or any part 
of such joint estate, or effects, whether the same should 
be in the hands of or recoverable from Forbes and Eller- 
man, or either of them, or any other person or persons 
whomsoever. Provided also, nevertheless, and it was 

thereby 
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jthereby declared and agreed by and betweefl the parties 
to those presents,' and the true intent and meaning of 
them and of those presents was, that it should and might 
be lawful to and for the Plaintiffs, their executors, ad- 


1820 . 

SOIXY 


'V, 
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ininistrators or assigns, from time to time, when and as 
they, the Plaintiffs, their executors, administrators, or 
assigns, should be thereto advised, to commence and 
prosecute any actions, suits, or other proceedings, 
either at law or in equity, against Ellerman jointly 
with Forbes, or against Ellerman, his executors, ad¬ 
ministrators, and assigns, separately, for the purpose of 
recovering, or compelling, or of enabling the Plaintiffs, 
their executors, administrators or assigns, to recover or 
compel payment, or satisfaction of the debt, so due and 
owing from Forbes and Ellerman, to the Plaintiffs as 
aforesaid, either by or out of any the joint estate or 
effects of Forbes and Ellerman, or by or from Forbes, 
his executors, administrators, or assigns, or his separate 
estate or effects. Provided always nevertheless, and it 
was thereby lastly declared and agreed by and between 
the parties to those presents, and the true intent and 
meaning of them and of those presents was, that in case 
default should be made in the ^iie payment of any two of 
the before mentioned promissory notes, successively to 
fall due, in such manner as that any two of the promis¬ 
sory notes should be due and unpaid at the same time, 
then and in such case those presents, and every matter 
and thing therein contained, should, from and imme¬ 
diately after such default, be absolutely void and of no 
effect, and the said sum of 600 Z., and all or any other 
sums or sum of money, which might at that time have 
been paid, and also all or any other sums or sum of 
money which might at any time or times from and after < 
such default, be paid, in discharge of any of the afore¬ 
said promissory notes, should be carried to the credit 
of Forbes and Ellerman with the Plaintiffs, and all the 


rii 
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rightS) claims and demands of the Plaintiffs, their execu¬ 
tors, administrators or assigns, reason or in respect 
of the debt thereinbefore mentioned to be due to them 
from Forbes and Fllerman^ either upon or against Forbes 
and Fllerman^ jointly or separately, their or cither of 
their executors, administrators, or assigns, or any other 
persons or parties whomsoever, should from and imme¬ 
diately after such default be in fuU fbrcc and virtue (as 
to so much of the debt so due to the Plaintiffs as afore¬ 
said, as should remain unpaid,) in like manner, to all in¬ 
tents, effects, constructions, and purposes, as if those 
presents had never been made, any thing therein con¬ 
tained to the contrary thereof in anywise, notwithstand¬ 
ing. In witness whereof, &c. A memorandum of 
which the following is the substance was then added, 
“ This deed is deposited by S. Solly and H. Solly (the 
Plaintiffs) and by G. B. on the part of FMcrman^ with 
JG. L,y^ who is to deliver it to Fllerman^ his executors or 
administrators, or his or their order, after due payment 
of the within mentioned twenty-four promissory notes, 
according to the tenor and meaning of the within written 
indenture, but in case of any default in payment of the 
promissory notes, or any of them, according to the 
tenor and meaning of the within written indenture F. L. 
is to deliver up the indenture to S. Solly and H. Solly, 
their executors or administrators, to be cancelled, and 
in the mean time the indenture is to remain in the 
hands of Fj. L. for the purposes aforesaid.” — The 
replication then concluded thus, “ Which being 
read and heard the Plaintifls say that by reason of 
any thing by the Defendant Ellerman in his plea al¬ 
leged they ought not to be barred from having their 
aforesaid action thereof against him because they say 
that Forbes, with whom the Defendant Ellerman is 
jointly sued in this action, and the said Forbes in the said 
supposed writing of release mentioned, are one and the 


same 
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same person} and not other or different j^ersonS} and 
that the said Forbes is so sued as aforesaid, as a partner 
with the said Ellerman in respect of a certain part of the 
monies, in the said supposed writing of release men¬ 
tioned to be due and owing from the said Forbes and 
the said Ellerman to the Plaintiffs, to wit, at, &c. And 
the Plaintiffs further say, that this action is prosecuted 
against the said Ellerman jointly with Forbes for the 
purpose of recovering or compelling, or of enabling the 
Plaintiffs to recover or compel payment or satisfaction 
of the monies so due and owing from the said Forbes 
and the said Ellerman to the Plaintiffs as aforesaid, 
either by or out of the joint estate or effects of the said 
Forbes and tlie said Ellerman^ or by or from the said 
ForheSi or his separate estate or effects, to wit, at, &c. 
And this, &c. Wherefore, &c.” As to the set-off the 
Plaintiffs replied tliat they were not indebted to the De¬ 
fendant Ellerman in manner and form alleged, ^nd as 
to that, put themselves on the country. Similiter 
thereon. 

Demurrer, and 

Joinder in demurrer, 

• 

Blosset Serjt. in support of the demurrer: First, the 
provisoes in this release are void, as being repugnant to 
the nature of the instrument. Secondly, the release can¬ 
not at any rate be taken advantage of in this manner, and 
the mode of pleading it here, is a departure from the 
declaration. Thirdly, no issue can be joined on the latter 
part of the replication, as it only avers what was the 
party’s purpose. 

On the first point the general principle is laid dowm 
by the Lord Chancellor in Bradly v. Feixoto{a). 
“ Where there is a gift with a condition inconsistent 
with and repugnant to such gift, the condition is void;” 

{a) 3 Ves.juH. 325 . 
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and a reference is there made to many cases in 2 Dan- 
versus Ahr. 22. To the same effect is Moore and SaviPs 
case («), and in the judgment of the Court in Stvkely v. 
Butler^ the principle of the rule is deeply considered. 
“ A condition annexed to an estate given, is a divided 
clause from the grant, and thereTore cannot frustrate the 
grant precedent, neither in any thing expressed, nor in 
any thing implied, which is of his nature incident and 
inseparable from the thing granted (5).” In BolVs 
Ahr. 419. 1. 25. and 418. 1. 25. the same doctrine is laid 
down. From all which, it appears that if a proviso be 
inconsistent, either with the nature of the deed as ex¬ 
pressed on the face of it, or as it is to be implied from 
the legal effect of the instrument, the condition is void. 

Secondly, this is a departure. The declaration 
charges the two Defendants, and the replication seeks to 
charge only one. The Defendants were obliged to plead 
the release, for if they had not pleaded it, — if they 
had pleaded the general issue, — both would have been 
liable to judgment and execution. Equity w'ould not 
have relieved, but would have said that the parties might 
have pleaded the releas§< at law; and now in conse¬ 
quence of this plea, the Plaintiffs go for a claim very 
different from that set up by the declaration. 

Thirdly, no issue can be joined on the replication, as 
it states only what was the purpose of the party: a 
man’s intent cannot be put in issue. 1 L,d. Rayin. 
261. (c). BootJt's case ((f). 


Bosanquei Serjt., contra. Though this deed is inarti- 
ficially drawn, yet looking to the whole of it, the Court 
will put that construction upon it which will best effectu¬ 
ate the intention of the parties. This, though a release 

la) i Leott. 13a, (c) PerCuriamt'mRexy.Griepe. 

\b) Hob. ijo, (</) 5 Sep. 77. 3d Rejo/, 

in 
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in fortii) is, in substance a covenant not to sue. There 
is no reason therefore to impeach any of the authorities 
cited on the other side. If a conveyance of an estate be 
made, which must be a conveyance or nothing, and 
there is an exception which defeats the estate, the ex¬ 
ception is void. But if, the deed can operate two ways, 
one consistently with the exception, the^ other not, the 
Court will be even astute to make the deed operate in 
conformity with the exception. This is the language of 
Lord Hobart {a). So, Crossing v. Scudamore (d). Doe 
dem. Wilkinson v. Tranmer (c), Bac, Abr. tit. Release, 
A. 2. 1 Show. 154, 5. Payler v. Homersham (d), Good~ 
title dem, Edwards v. Bayley (e), Shepherd^ Tmiclistone, 
82., are all authorities to shew that deeds will, where it 
is possible, be so construed as to effectuate the intention 
of the parties. The present suit is quite consistent with 
the provisoes, for Ellermah is sued jointly with Eorbes on 
a joint debt: Ellerman is only joined for conformitj^, and 
if he or his property be taken in execution, he has his 
remedy by an action for damages on this deed, taking 
it as a covenant not to sue. 

This is no departure; Ellerman being joined only for 
conformity, as appears by the very deed set out in the 
replication, the object of *the replication is ki substance 
the same as that of the declaration. 

As to the third point; there are cases in which the 
intention must be put in issue; as in an action against 
a party discharged under an insolvent act; if he pleads 
his discharge, the Plaintiffs must reply an intention to 
proceed against the effects, and not the person. 


1820. 

Solly 
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Blosset, in reply. There is no analogy between the 
insolvent debtor’s case and the present. The Plaintiff 
takes his judgment in conformity with the terms of the 

(«) Hob.i>jT. Earl of Clan- U) %Wil$, •]$. 

rickard*s case. (</V 4 M. Csf S. 42, 

(^) I rent, X4I. {e) Cow^ert S97’ 

debtor's 
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debtor’s discharge; but such a replication as this was 
never heard of. With respect to the, construction of 
the deed, it never was meant to leave EUerman to his 
action of covenant. {DaUas C.J., nor was it meant to 
leave the Plaintiffs without a remedy.) 

The Plaintiffs have a remedy in equity, but the Defend¬ 
ants have none. Could it be in the contemplation of 
EUerman that judgment and execution should go against 
him, and that he should be left to sue in covenant a per¬ 
son, who might have no effects to answer him in da¬ 
mages ? The authorities in Bacon^s Abridgment go to 
shew, that a covenant not to sue may enure as a release; 
but this is very different from the position that a re¬ 
lease may enure as a covenant not to sue, and the judg¬ 
ment of the Court in Hutton v. Eyre (a) turns on the 
former ground. The question really before the Court 
is beside the cases cited by the Plaintiffs. Can the par¬ 
ties fetter the legal operation of a release upon the very 
matter on which the release is to operate ? The subject 
matter on which the deed is to operate may be narrowed 
or divided, but the mode of operation cannot be changed, 
A party who enters into a deed is presumed to do so with 
a full knowledge of all its'eflfects. 

As to the* departure, the declaration is in the usual 
form, and it no where appears <hat EUerman was joined 
merely for conformity, so that upon the face of the 
pleadings, the demand in the replication differs from 
that in the declaration. 


Cur. adv. indt. 


Dallas C. J. now delivered the judgment of the 
Court. The circumstances, under which this case comes 
before the Court will appear by referring to the plead¬ 
ings at large. The general question which arises is, 
whether the release as set forth constituted a bar to the 

(«) 6 Taunt* *89. S. C. i Marsh* 603. 

action. 
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action. Of the iQtention of the parties no doubt can be 
entertained. It was meant to release Ellerman as to per¬ 
son and effects, but not Forbes ; and, therefore, to retain 
against Ellerman every right and remedy necessary to 
enforce payment from Forbes* But so, to construe the 
release as to make it a d'elease of both, which it would 
be if no action could be brought against Forbes^ because 
Ellerman could not be joined, would make it operate not 
to effectuate but to defeat the intent of the parties. As 
little doubt can exist upon the words made use of to ef¬ 
fectuate the intent, as upon the intent itself. It is not 
art absolute and unqualified release, but in terms con¬ 
ditional and provisional, being made subject to an 
exception; such exception forming part of the same 
sentence with the words of release, and immediately 
connecting with and attaching upon them, and intro¬ 
ductory to and followed up by a proviso, by which it is 
expressly declared, that nothing contained in the deed 
of release shall be taken to release, or in any way pre¬ 
judice or affect any demands of the Plaintiff, either 
against the said John Mwray Fmbes separately, or as a 
partner with FAlerman. —Now it would be to release and 
in every way to affect the demand against Forbes as 
partner with Ellerman^ to give such operation to the 
release as in cllect to make it a release to both, by making 
it a bar to an action, in which, for the recovery of a 
joint debt, both must bo jointly sued. Nor does this 
even rest on negative though necessary construction, for, 
in a subsequent part of the deed, it is expressly provided 
and declared to be the true intent and meaning of the 
release^ that it shall be lawful for the Plaintiffs to com¬ 
mence and prosecute any action against the said Abra¬ 
ham Frederick Daniel Ellerman jointly with the said John 
Murray Forbes for the recovery of the joint debt due 
from them; and this is a joint action for the recovery of 
such debt, being, therefore, an action expressly and in 
direct terms authorised by the deed of release itself. 

But 
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But against* this objections of a technical and artificial 
nature have been raised, and we have been referred to 
many cases, in which it has been held, that a saving or 
condition repugnant to the nature of the grant is void, 
and that the grant remains absokitc and unqualified, the 
condition no waj^ operating in restraint of the grant. — It 
is not necessary to pursue these cases into their detail: 
—they are all cases of notoriety, th^ law of which is not 
to be disputed, and the only question is upon their ap¬ 
plication. But with respect to them all I would ob¬ 
serve, that in one of the cases cited at the bar it was 
correctly stated, that the rule of construction in modern 
times has been more equitable than formerly; courts 
looking rather to the intention of the parties than to the 
strict letter; not suffering the latter to defeat the former, 
but in certain cases of exception to which it is not now 
necessary to refer. — Taking these cases, however, such 
as they are, the application sought to be established is 
altogether fallacious. — It is assumed, that, wherever the 
word release is made use of^ it must operate absolutely 
and unconditionally, the’ immediately and in the 
same sentence followed by words, which shew it to be 
partial and particular only, and the general words being 
in no respect repugnant to the special words, but the 
latter a qualification merely of the former, leaving the 
release to operate to every purpose except to the ex¬ 
clusion of the particular purpose, which the parties have 
declared it to be their intention it shall not exclude. 
This being apparent, both in terms and meaning, what 
are the rules of law which apply, narrowing them to the 
particular point ? I pass over the general and leading 
principle, that the intent of the parties shall prevail as 
far as by law it may; and further, that Courts will be 
anxious so to construe the law as to give effect to that 
intent, provided it do not contravene ,any fundamental 
rules of the policy of the law. If a deed can, therefore, 
operate two ways, one consistent with the intent and 

the 



IN THE First Year op Q£0. IV. 


49 


the other repugnant to it, Courts will be ever astute 
so to construe it as to give effect to the intent * 
and the construction, 1 need not add, must be 
made on the entire deed. — The passage cited at the 
bar is to this effect material. — “1 exceedingly com¬ 
mend the Judges (said X.ord Hobart) that are curious 
and almost subtil to invent reasons and means to make 
acts according to the just intent of the parties, and to 
avoid wrong and injury which by rigid rules might be 
wrought out of the act” {a ); and it has been correctly 
added, that in the case of Crossing v. Scudamore, Lord 
Hale cites and approves of the passage in Hobart, which 
is again referred to by Willes C. J. in the case in 2 JVil-' 
son, and is cited to be approved of and to be governed 
by in many other cases. Not to go thro’ all the au¬ 
thorities which are to be found, it will be sufficient to 
select one or two only, and these will refer to the rest. 
In Morris v. Wilford {b), it was expressly decided “ that 
a release shall be construed according to the particular 
purpose for which it was made.” Jones, Wyld and 
T^msden Justices were of opinion on the first argument^ 
that the release is no bar notwithstanding the general 
words, for being made for particular purposes the ge¬ 
neral words are to be guided by the particular purposes. 
Rainsford C. J. contra. The case was argued a third- 
time, when by the whole Court judgment was given for 
the Plaintiff. — In Paylcr and Othet s v. Homersham (c), 
Lord Ellenborougk adopts the position, that the general 
words of a release may be restrained by the particular 
recital. “ Common sense (said his Lordship) requires 
that it should be so, and in order to construe any in¬ 
strument truly you must have regard to all parts, and 
especially to the particular words of it.” The case in 
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(b) % Show* 47. 
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RoUe to thl^ effect, tho* said to have been denied by Lord 
Holt to be law, “ seems to me (said Lord EUenborough) 
as sound a case as can be stated.”—And Mr. Justice 
Bayley adds “ there is no doubt but a particular recital 
in a deed will restrain the general words.” 

On all these grounds^ therefore, the apparent intent of 
the parties, sufficient words to effectuate that intent, the 
special nature of the release as formed by the very lan¬ 
guage in which the release itself is created, the matter, 
upon which it is to operate, and the known and esta¬ 
blished rules of construction to be collected from the 
authorities referred to, we are of opinion that this de¬ 
murrer ought to be overruled. And in conclusion I 
will only say, that it is not intended to interfere with any 
received principles or established cases, but to decide 
only on this particular case with reference to its special 
nature, calling in aid former authorities only in the 
manner in which it has been endeavoured to apply 
them. — But, for further caution, I will add, the decision 
of the Court only is, that the demurrer be over-ruled. 
It is not necessary now to say any thing as to any 
ulterior remedy the Defendant may have or suppose 
himself to have: — In \his respect he will act as he 
may be advised, and as circumstances may seem to re¬ 
quire. 


Demurrer overruled accordingly. 
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Bolton v, Eyles. 

BIEL w^s filed against the Defendant, warden of 
the Fleet j on the I Tth of April, the day after the 
essoign day of this term. The bill was entitled as of this 
term, four days’ notice was given to plead, but judgment 
was not signed within eleven days afer filing the bill. 

Blossei Serjt. had obtained a rule nisi to set 
aside all the proceedings, with costs, for irregularity. 
By the old practice a bill could not be filed against 
the warden in vacation, Crook v. Eijles (a), Stock and 
Others v. Eples (6) ; because it was his privilege to 
be called and answer in Court, which he could only 
do in term time; and when a declaration was filed 
against him in term, he was allowed eleven days to plead, 
under H Sc 9 W. 3. c. 27. s. 12 . By the 59 Q. 3. 
r. 64., parties were enabled to file a bill against the 
warden in vacation, but in such a case were bound to 
entitle it as of the preceding tern\. Taking the essoign 
day a^ the first day of term, the Plaintiff was irregular, in 
not having given an eight day rule to plead, upon which 
the warden was entitled to three more da*ys, by the 
8 Sl 9 /V. 3. c. 27. Taking the essoign day as part of 
the vacation, the bill was irregular, in not being entitled 
as of the preceding term. 


May 


The Court re¬ 
fused to set 
aside as irre¬ 
gular a bill 
filed against 
the warden of 
the Fleet, on 
the day after 
the essoin day 
of Easter 
term, entitled 
as of Easter 
term, and ac¬ 
companied 
with a notice 
to plead in 
four days, the 
Plaintiff not 
having signed 
judgment 
within eleven 
days after the 
filing of the 
bill. 


Faughan Serjt. in shewing cause, contended, that the 
essoign day being the first day of term, the bill was pro¬ 
perly entitled, and that the provisions of the statute 
8 & 9 W,3. were sufficiently pursued, if no judgment 
was signed against the warden within the eleven days 
allowed him to plead. The merely giving him notice 


(«) 6 Taunt. 347* S.C. a Marsh.4<), (i) 6 Taunt. 35a. 
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to plead in*four days, (unless followed up by a judgment 
for want of a plea,) was wholly immaterial. 

Blossetyas heard in support of his rule. 

Cur. adv. mdt. 


Dallas C. J. now delivered the judgment of the 
Court. The objection to the proceedings in this case is, 
that the Plaintiff' lias filed his bill against the warden 
after the essoign day of this term, and before what is 
ordinarily called the first day of the term. It was con¬ 
tended, that, under the statute of 8 & 9 W. 3. c. 27* 
s. 12. a bill must be filed against the warden in term. 
In support of this proposition, the cases of Crook v. 
Eylcs (a), and Stock and Others v. Eyles {h) in the same 
book, were cited. It was admitted, that under a late 
act of parliament, of the 59 Geo. 3. c. 64. a bill may be 
filed 'against the warden in the vacation. In the cases 
in 6 Taunt, this Court held, that on the construction of 
the statute of 8 & 9 W. 3., a bill could not be filed 
against the warden in the vacation, because it is enacted 
by that statute, that it .shall be lawful for any person 
having cause of action against the warden, upon a bill 
filed against him in this court or in the Exchequer, and 
a rule being given to plead thereto to be out eight days at 
most, after filing such bill, to sign judgment against him, 
unless he plead within three days after the rule is out; 
and the Court holding that a rule to plead could 
only be given in term time, when the Court was actually 
sitting, decided that the actions could only be com¬ 
menced in full term. This being found to be attended 
with inconvenience, the parliament thought it expedient, 
that the law and practice should be altered; and, there- 


hTaunU 




fore, 
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fore, by the 59 Geo. 3. c, 64. intituled, “ ari* act to faci¬ 
litate proceedings against the warden of the Meet in 
vacation,” after reciting, that by the practice of the 
courts of Common Pleas and Exchequer, and by reason 
of the former act, no proceedings can be commenced in 
the time of the vacation* against the warden, for or in 
respect of the escape of any prisoner or prisoners from 
or out of his custody, it is enacted, that persons having 
causes of action against the warden, for or in respect of 
any escape, may commence their action, by filing a bill 
against the warden at any time in vacation, and entitle 
it of the preceding term; a copy of which, within 
twenty-four hours after filing, is to be delivered to the 
warden or his deputy, and the warden is to appear and 
plead within the first four days of the next term, or 
judgment shall be signed against him. 

It is now contended, that, admitting by the last act a 
bill may be filed against the warden in time of vacation, 
and by the former act in terra time, yet, that a party 
having cause of action against the warden for an escape 
in the interval between the cssoign day and the term, can¬ 
not, during that interval, file his^ bill. If that be so, then 
that interval must be deemed no part of the vacation, 
or of the term. We are of opinion that tfie law war¬ 
rants no such conclusion. We think we are bound to 
put such a construction on those statutes (and particu¬ 
larly on the statute of the 3 Sc 9 fV. 3., on which this 
question arises) as will tend to prevent many serious in- 
con veniencies, which would otherwise arise, and to ad¬ 
vance the remedy of the suitor. In contemplation of 
law the essoign day is the first day of the term. In the 
case of Stanford v. Cooper {a) it was holden, that a judg¬ 
ment has relation to the cssoign day of the term, for (as 
the Court says) it is in law the first day of the term, 


1820. 



Bolton 


V. 

Eyles. 


{a) CrotCar, loa. 

.E 8 


and 
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BOlxok 


V, 

Eyles. 


and all legal acts have relation thereto. This ca$e was 
recognised by the Court of King’s Bench in the case 
of Lord Porichesler against Petrie, in Hilary term 
1783. We think the interval between the essoign day 
and the day of the Court’s actually sitting mnst be 
taken to bo part of the term.. But it is said, that if 
it be so, still the bill cannot be filed, because by the 
practice it is necessary that the warden should be called 
in court before the bill is filed. That which is mere 
form, and rendered impossible by the Court’s not ac¬ 
tually sitting during this interval, ought not, we think, 
to prevent the Plaintiff from commencing his suit, nor 
ought, in our judgment, the impossibility of his giving a 
rule to plead before the sitting of the Court to have that 
effect. We think that a Plaintiff may file his bill after 
the essoign day, and that if he gives a rule to plead on 
the first day of the term (that isj the first day the Court 
actually sits, he will substantially comply with the re¬ 
quisition qf the statute of the H & 9 IP. 3. The rule 
which has been obtained by the Defendant, has pre¬ 
vented the Plaintiff from doing this in the present case. 

The rule must be discharged, and the Defendant 
must appear and plead in four days. 


Rule discharged accordingly. 


May^s- Buckland t?. BuTTERFiELD and Another. 


A conservatory ^^CTION on the case, in the nature of waste, by 
tenrnt^foJ tenant for life, aged 70, against the assignees of 

years (who had her lessee from year to year, who had become bank- 


a remainder 

for life, after the death of his lessor ) on a brick foundation, attached to a dwelling-house, 
and communicating with it by windows opening into the conservatory and a flue 
passing into the parlour chimney, becomes part of the freehold, and cannot be removed 
by the tenant or his assignees. 


rupt 



IN THU First Yiar of 0£0. IV. 


51 


rupt. The bankrupt was the son of the PJainti£^ and 
had also a remainder for life in the premises after 
her death. At Buckingham Lent assizes, 1820, before 
Graham B. the case proved was, that the Defendants had 
taken away from the premises let to the bankrupt a con¬ 
servatory and a pinery. . The conservatory, which had 
been purchased by the bankrupt and brought from a 
distance, was by^hirn’erected on a brick foundation ftf* 
teen inches deep: upon that was bedded a sill, over 
which was frame work covered with slate; the frame 
work was eight or nine feet high at the end, and about 
two in front. This conservatory was attached to the 
dwelling-house by eight cantilivers let nine inches into 
the wall, which cantilivers supported the rafters of the 
conservatory. Resting on the cantilivers was a bal¬ 
cony with iron rails. The conservatory was constructed 
with sliding glasses, paved with Portland, stone, and con¬ 
nected with the parlour chimney by a flue. Two win¬ 
dows were opened from the dWeJling-house into the 
conservatory, one out of the dining-room, another out 
of the library. A folding door was also opened into the 
balcony; so that when the conservatory was pulled 
down, that side of the house,' to which it had been 
attached, became exposed to the weather.. Surveyors 
who were called, stated that the house was worth 50^. 
a-year less after the conservatory and pinery had been 
removed. The learned Judge having stated his opinion 
that the Plaintiff ought to recover at least for the pinery 
and probably for the conservatory, the jury, estimating 
the Plaintiff’s life at six years’ purchase, gave a verdict 
for her, 300/. damages. 

Peake Serjt. having obtained a rule nisi for a new 
trial, on the ground that this conservatory, though 
affixed to the freehold, was a matter of ornament, not 
beneficial to the premises, but lawfully removeable by 

£ 4 the 


1520. 

Bucklavd 

BUTT»k 
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V. 

BUTTER- 

PIELP, 


the tenant, * and that at all events the damages • were 
excessive. * 

Blosset Seijt. shewed cause against the rule. This 
conservatory was not only affixed to the freehold, but 
actually formed a part of the dwelling-house, doors 
of communication having been made out of the sitting 
room, so that, when the conservatory was pulled down, 
the adjoining part of the house was rendered uninhabit¬ 
able, being entirely exposed to the inclemency of the 
atmosphere. In all the cases, not excepting those that 
relate to the removal of ornamental constructions or 
additions, it has been considered, among other things, 
whether the tenant placed them on the premises with a 
view to removal, or no. Here, the party, though te¬ 
nant from year to year, was entitled to the reversion 
after the death of his mother, to whom he was tenant, 
and he would never have made so costly an addition to 
his house as tenant from year to year, unless with a 
view to improve his reversionary interest. The da¬ 
mages, if estimated according to the tables set forth for 
life insurances by act of parliament, are perfectly fair; 
the Plaintiff’s life being worth six years’ purchase, and 
the damage‘done having deteriorated her property to 
the amount of 50/. a-year. 


Peake, in support of his rule. The conservatory 
was an erection merely for the purpose of ornament or 
pleasure; it neither formed part of the habitation nor 
rendered it more convenient. So far from being cer¬ 
tainly beneficial to the property or necessary to its oc¬ 
cupation, it might render it of less value in the eyes of 
a succeeding tenant, as an expensive and useless incum¬ 
brance. Whatever the law may be, with respect to 
parties who stand in other relations to each other, yet 
as between landlord and tenant, the tenant has a right 
to te^oye all ornamental erections which do not im¬ 
prove 
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prove the property for the purposes of occupation. 
BecJc V. Eebffw (a), Ex parte Qiiina/ {b), La'wton v. Ixtw- 
ton (c), and EVmes v. Mmae (d). In this latter case Lord 
EUenborough considers all the decisions on the subject, 
and recognises the right of the tenant to remove things 
put up merely for ornament. In Penton v, Jtohart (e) a 
greenhouse erected by a market gardener, was, by Lord 
Kenyon, held to be removable. The mere fixation of a 
thing to the freehold cannot be the criterion by which 
we are to determine whether it is removeable or not; for 
every large picture, chimney piece, or wainscot, must 
be in some manner so affixed. If the wall of the house 
has sustained an injury by the removal of the conserv¬ 
atory, that indeed may be the subject of action, the 
damages in which should be commensurate to the injury 
done to the house and to the money requisite to restore 
it to its original state, but ought not (as in the present 
case) to be calculated by the supposed diminution of 
annual value on account of the loss of that, which the 
tenant had a right to remove. 

Cm\ adv, mlf. 


1820. 


BircKLAMO 


V. 

BUTT£a> 

FIELD. 


Dallas C. J. now delivered Che judgment of the Court. 
This was an action on the case, tried before Graham B. 
at the last Aylesbury assizes. The question in the cause, 
as far as relates to the motion now before us, was, whe¬ 
ther a conservatory affixed to the house in the manner 
specified in the report was so affixed as to be an an¬ 
nexation to the freehold and to make the removal of it 
waste ? In Elxoes v. Mawe will be found at length all 
that can relate to this case and to all cases of a similar 
description. — It is not necessary to go into the dis¬ 
tinctions there pointed out as they relate to different 
classes of persons, or to the subject-matter itself of the 

(a) X P. Wms» 94 . (</) 3 Eeut, 3 . 

\b\ X Atk, 477 . \e) % E(ut, 88 . 

(0 3 *3* 

enquiiy. 
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enquiry. Nothing will, here, depend on the relation in 
which the parties stood to each other, or the distinction 
between trade and agriculture; for this is merely the 
case of an ornamental building constructed by the party 
for his pleasure, and the question of annexation arises 
on the facts reported to us; and, I say the facts reported, 
because every case of this sort must depend on it^ spe¬ 
cial and peculiar circumstances. 'On the one hand it 
is clear, that many things of an ornamental nature may 
be in a degree affixed, and yet, during the term, may 
be removed; and, on the other hand, it is equally clear, 
that there may be that sort of fixing or annexation, 
which, though the building or thing annexed may have 
been merely for ornament, will yet make the removal of 
it waste. The general rule is, that where a lessee, 
having annexed a personal chattel to the freehold during 
his term, afterwards takes it away, it is waste. — In 
the progress of time this rule has been relaxed, and 
many* exceptions have been grafted upon it. One has 
been in favour of matters of ornament, as ornamental 


chimney pieces, pier glasses, hangings, wainscot fixed 
only by screws, and the like. Of all these it is to be 
observed, that they aref exceptions only, and, there¬ 
fore, though to be fairly considered, not to be ex¬ 
tended ; and with respect to one subject in particular, 
namely, wainscots. Lord Hardwicke treats it as a very 
strong case. — Passing over all that relates to trade and 
agriculture as not connecting with the present subject, 
it will be only necessary to advert, as bearing upon it, 
to the doctrine of Lord Kenyon in 2 Kasti 88., referred 
to at the bar. — The case itself was that of a building 
for the purpose of trade, and standing, therefore, upon 
a different ground from the present, but it has been 
cited for the dictum of Lord Kenyon^ which seems to 
treat green-houses and hot-houses erected by great gar¬ 
deners and nursery-men as not to be considered as an¬ 
nexed to the freehold. Even if the law were so, which 


it 
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it is not necessary to examine, stilly for obvious reasons^ 
such a case would not be similar to the present: but in 
Blzves V. MawCf speaking of this dictum^ Lord Ellenbo- 
rough says, there exists no decided case, and, I believe, 
no recognised opinion or practice on either side of 
Westminster Hall to warrant such an extension. — Al¬ 
lowing, then, that matters of ornament may or may not 
be removeable and that whether they are so or not 
must depend on the particular case, we are of opinion 
that no case has extended the right to remove nearly so 
far as it would be extended if such right were to be 
established in the present instance under the facts of 
the report, to which it will be sufficient to refer; and, 
therefore, we agree with the learned Judge, in think¬ 
ing that the building in question must be considered as 
annexed to the fi eehold, and the removal of it conse¬ 
quently waste. 

Rule discharged. 


1820 . 

BUCRtAND 

V. 

Butter- 

FIELtt. 


Spragg V . IIammond. 


Maj 15. 


^HIS case, as stated by Dallas C. J. in delivering the In 1814, adis- 

iudgment of the Court, was as follows : 

™. . -11 -I on a tenant for 

This was an action brought to receive the sum of ^},oie of 

48 /. 5s. Id:, as so much paid by the Plaintiff to the Oie rent due 

Defendant’s use. —The facts of the case, shortly stated, fd^u^on^for 

were these — The Plaintiff held certain premises under land-tax was 

a lease from the Defendant, the lease being silent as to . 

, lease being si- 

the payment of the land-tax. — In 1814 the Defendant lent as to the 

land-tax; 

the tenant having protested against his liability, paid, during five succeeding years, the 
land-tax, without renewing in any sort the objection, of his non-liability to pay: Held, 
that in xSao’he could not recover, in an action for money paid to the Defendant’s 
use, any of the sums so paid for land-Ux. 

dis- 
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distrained, and at that time insisted on the payment 
of the rent in arrear, refusing to Jet the land-tax be de¬ 
ducted; and accordingly received liis rent in full, al-. 
Icging, that he had nothing to do with the tax in 
question. — The Plaintiff about this time, or shortly 
after (viz. on the 13th December 1811,) applied by his 
attorney to have the sums so paid, refunded, and pro¬ 
tested against his future liability to pay. — The De¬ 
fendant, however, still refused to deduct, professing his 
readiness to appear to any action that might be brought, 
and from this time down to 181d, the Plaintiff went on 
regularly paying, without deducting or claiming to de¬ 
duct out of the rent, the tax in dispute, or renewing 
in any sort the objection of his non-liability to pay. 

Under the direction of the learned Chief Justice, 
the Plaintiff was nonsuited at the Middlesex sittings 
after last Hilary term, with leave to move to enter a 
verdict; for such sum as the Court should think he 
was entitled to. Accordingly 


Lames Serjt. having obtained a rule nisi to this effect, 

Onslem Serjt, shewed cause against the rule. The 
nonsuit was proper on principle and on precedent. It 
would be bad policy to allow a party to unravel a trans¬ 
action at the distance of six years. His submission, at 
the time his claim was made and denied, ought to be 
conclusive against him. A party, who pays with a full 
knowledge of facts, tho’ in ignorance of law, cannot 
recover money so paid, and this principle is so well 
established that it is not necessary to rclcr to the 
numerous cases, in which it is laid down. A reco¬ 
very by distress is a recovery by process of law, which 
the party cannot again contest; Marriott v. Hamp~ 
ton. {a )— Denhy v. Moore {h\ Andrew v. HaritocJc (c), and 

(rt) 7 2 \ R, (c) I Brod.SABing. 37. S.C. 

(A) .f JB, ^ 4% laj. 3 Moorci *78. 

Stubbs 
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Stubhs V. Parsons (a), all show, that money thus paid 
on account of taxes, may be deducted at the time, but 
cannot be recovered afterwards; and this appears even 
from the very terms of the first land-tax act (J), which 
has been followed by all the succeeding acts, and also 
by the terms of the 48tatute imposing the property- 
tax. (c) 


1820. 

Sprago 

Hammond. 


La^eSf in .support of his rule. The Plaintiff is en¬ 
titled, at all events, either as money paid to the use of 
Defendant, or as money paid and received by Defend¬ 
ant to Plaintiff’s use, to the sum claimed to be deducted 
when the distress was made in 1814. The cases re¬ 
ferred to, arc chiefly in replevin; in those cases, it was 
held, that the party could make no deduction after the 
current year, for the property might be changed, and 
the tenant have no right to deduct against a succeeding 
landlord: but it is perfectly consistent with such a 
restriction, that he may afterwards recover the sum in 
dispute, in an action for money paid, or money had 
and received — and this was intimated by the Court in 
Stubbs v. Parsons. The sum in dispute here, at least 
the 14/., w.as not a voluntary payment, but made on 
compulsion, for a distress is as highly compulsory as any 
judicial proceeding; though, as being the act of the 
party it is not, like judicial proceedings, incapable of 
being afterwards questioned. The land-tax is a land¬ 
lord’s tax as between landlord and tenant, and must 
be borne by the landlord unless any agreement appears 
to the contrary, Rex v, Mitcham (d), and none appears 
here. Exall v. Partridge (c), Aslley v. Reynolds (J’) and 
Hales V. Freeman (g) are authorities to show, that, in 


(tf) 3 jB. A. 516. 

(if) 4 c. I. s. 13. 

(f) 46 G, 3* 65. s. 74* 

S(fxd» A, No. IV. 9. 


d) Dough «a6. 

e) 8 T. R. 308. 

(/) ’S'/r. 916. 

[g) i Srod, Cs* Sing, 391. 

point 
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‘Spragg 

V. 

HamAiond. 


point of principle, this sum, the payment of which the 
Plaintiff could not avoid, may be recovered by him in 
the action. Graham v. Tate (a) seems expressly in point. 
In Denby v. Moore there was no dispute at the time of 
the payment, and Marriott v. Hampton was an action 
brought -after judgment in a suit, in which the cause of 
the second action ought to have been contested. 

OnsloWf in reply to the cases cited, observed that 
Hales V. Freeman turned on the provisions of a particular 
act of parliament; and in Graham v. Tate the action was 
brought immediately after the payment had been made, 
whereas, here, there was an interval of six years’ acqui¬ 
escence. 

Cur. adv, vult, 

Dallas C. J. now delivered the judgment of the 
Court, and, having stated the case, proceeded as 
follows : On these facts, we think this case is not 
to be distinguished as to 4hc general ground from the 
former cases, in which it has been held, that a pay¬ 
ment made under such circumstances is not to be con¬ 
sidered as a voluntary payment, and cannot be recovered 
back: — It W^ould be superfluous to go into the different 
grounds on which this has been decided, considering 
how fully they are stated in the printed reports of the 
different cases, both in the Court of K. B. and in 
this Court. To these cases I shall, therefore, merely 
refer; only adding that the present is stronger in de¬ 
gree ; for resistance to a demand, dereliction of that re¬ 
sistance, and subsequent and uniform acquiescence, 
operate more strongly than a payment made in igno¬ 
rance and silence would have done. The simple point, 
on which we have hesitated for a moment, has been, as 

{a) I M. and S. 609. 


to 
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to the sum claimed to be deducted, when tTie distress 
was made in 1814; and with a view to this, we wished 
to look into the case of Graham v. Tate, but on consider¬ 
ation, we think it- does not apply in favour of the 
Plaintiff; for in Graham v, Tate the claim made was 
immediately followed up, and never afterwards aban¬ 
doned, not falling therefore, in point of principle, within 
all or any of the several grounds on which, as funda¬ 
mental grounds to sustain actions of this description, 
such cases have been decided. 

The present rule must therefore be discharged, and 
the nonsuit stand. 

Rule discharged accordingly. 
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ARGUED AND determined 1820. 

IN THS ' ■“'t '" 

Court of COMMON PLEAS, 

and 

OTHER COURTS, 

IN 

Trinity Ternij 

In the First Year of King George IV, 


Meaburn Tatham Demandant, Lloyd Sa- June 6. 
LisBURY Baxendale Tenant, Jonathan 
Tabor and Wife Vouchees. 

J^N East(^ term last, a writ of dedimus potestatem was In a recovery, 

directed to certain commissioners residing at Rotter- 

dam for the purpose of taking the acknowledgment of attorney, and 

Jonathan Tabor and Helen, his wife, residing at the of 

same place, to a warrant of attorney for suffering a com- 

mon recovery of lands in the county of Middlesex, The parchment and 

sent to certain 

comndssloners at Rotterdam. The commissioners copied these instruments upon 
paper (in consequence of the refusal of the Dutch notary to certify xrpan EnglUh do¬ 
cuments, which the Dutch law would not allow him to do), and returned them wnritten 
upon paper stamped with a Dutch stamp and certified by the Dutch notary. On a 
motion that the appearance of the tenant might be recorded, the warranty of the 
vouchees entered, and all other usual proceedings ,had, notwithstanding these docu¬ 
ments were upon papery the Court unanimously rejected the application. 


VOL. II. 


F 


usual 
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Tatham 

Demandant. 


usual copy'of the prcccipe and warrant of attorney was 
made out upon parchment, and also an affidavit, to be 
sworn by one of the commissioners, on parchment ac¬ 
cording to the rule of Court made in Hilary term 
14? G. 3. With these documents, special instructions 
were, also, forwarded directing, the mode in which the 
caption of the w’arrant of attorney was to be certified, 
and the several documents were td be executed, which 
documents die commissioners were directed to Use for 
that purpose. The commissioners complied with all the 
instructions excepting that they re-copied the in'cccipc 
and warrant, and also the affidavit upon paper in con¬ 
sequence of the Dutch notary refusing to certify on the 
English documents, on the ground that all documents 
bearing his certificate, must, according to the laws of 
Holland^ bear the Dutch stamp, and that he could not, 
consistently with his duty, certify upon the documents so 
sent out. The documents so written upon paper were 
accordingly stamped with a Dutch stamp, and certified 
by the notary. 

Hullock Serjt. now prayed that the appearance of the 
tenant named in the \^rit of entry might be recorded 
as of this present Trinity term, that the warranty of 
the vouchees might be also duly entered, and all other 
usual proceedings be had and taken thereon, notwith¬ 
standing the acknowledgment, and also the affidavit of 
the due caption of the warrant of attorney were written 
upon paper instead of parchment. Heurged, that, though 
the practice was for the pr'cccipe and warrant of attorney 
to be engrossed on parchment, yet no rule of Court ab¬ 
solutely required this; and the rule of Court which 
required the affidavit to be so engrossed, could never 
have been intended to operate in exclusion of parties 
altogether, a hardship which would arise in the present 
case ; for the laws of the place where the parties resided 

abso- 
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absolutely prevented them from complying with the pule 
of this Court. 

But The Courti after conferring with the officer^ 
thought that they could not relax the rule and practice 
of the Court, and rejected the application, reconuxiend- 
ing further endeavours to get the proceedings written on 
parchment and returned during the term, and suggesting, 
that the return to the dedimus might be enlarged and 
the writ resealed, (a) 

Hulloch took nothing by his motion. 

(«) And see i Brod* ^ Bing, 47 *. 


TAwm 

Deisandant. 


CoLYER v, Speer, Esq. 


June 6 . 


^ASE against the Defendant, as sheriff of Suf'fy for i. The trus- 
rernoving, under an execution, the goods of Pannell, 
the occupier of certain lands, without satisfying a year’s ged term as- 
rent due from Pannell to his landlord, due notice having signed in trust 

been given to the sheriff, after the taking and before the re- Inheritance,^ 

moval of the goods, that such renfwas due. — At the trial may sue fhe 

before Dallas C. J. Middlesex sittings after Easter term 

last, the Plaintiff’s title appeared to be as follows; Wood- notice to do so, 

roffet the original owner of the lands before mentioned, execu- 

had in 1812 charged them with an annuity of 468/., and fg^^nM^'^ear’s 

in 1813 with an annuity of 92/. These two annuities were rent due to the 

secured to the purchasers of them by two terms, each of 

^ ... A notice to 

99 years, granted to the Plaintiff in trust for such pur- the sheriff in 
chasers. In 1816 Woodrojfe borrowed 10,000/. onmort- such case, ^ta- 
gage, paid off the two annuitants, and conveyed the due 

lands in fee to the mortgagees : By the mortgage deed to J. IV. and 

the mortgagees 

of his estate, and signed by a person who was not the receiver appointed by the mort¬ 
gage deed, was held aufiicient. 

3 . The sheriff is liable, in such case, if he remove any of the tenant’s goods with¬ 
out retaining the year’s rent. 

F 2 it 
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it W 45 , athong other things, declared, that the Plaintiff 
should stand possessed of the two terms before men¬ 
tioned (then outstanding and satisfied) in trust for the 
mortgagees, and to attend the inheritance; and that, until 
default made in payment of the 10,000/. and interest, 
JVbodrqffef the mortgagor, might quietly enjoy the lands; 
and James Seton was appointed receiver for the mort¬ 
gagees. Pannelly the occupier, held the lands under an 
agreement for a lease from Woodrqffby bearing date the 
29th of Septemher. The notice served on the sheriff was 
as follows. Copeland v. Pannell. ,Sir, I do hereby 
give you notice that there is due to William Woodrqffe 
Esq., and the mortgagees of his estates in the parish of 
Worplesdoiiy in the county of Sjirrj/, from John Pannelly 
the Defendant, the sum of five hundred pounds for one 
year’s rent, at Michaelmas day last past, which you arc 
to pay to me as receiver of the rents of the same estates. 
22. Ed'wardsy 2d November 1819, Castle Streety Holborn, 
— To the sheriff of the county of Sutri/y and to Mr. 
Jervisy his officer, and all others whom it may con¬ 
cern.” 

A witness proved that the whole of the occupier’s 
property (worth about 1100/,) was not taken away by 
the sheriff, but rather more than half. A verdict w'as 
found for the Plaintiff, under the direction of the learned 
Chief Justice, with leave for the Defendant to move to 
enter a nonsuit. Accordingly 


Pell Serjt. now moved for a rule fiisi to that effect, on 
the grounds 

First, that the action should have been brought in the 
name of Woodrqffcy and not in that of Colyei\ — The 
statute of 8 Ann c. 14., he contended, was passed not to 
protect the trustee of an outstanding satisfied term, but 
the person who was beneficially interested as landlord 
of the premises. 

Secondly, 
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Secondly, that the notice was insufficient "and#ainbi- 
guous, conveying no certain information to the sheriff. 
If the mortgagees were the pesons accustomed to receive 
the rent, their names should have been specified; if 
Woodroffe had been accustomed to receive it, mention of 
the mortgagees should have been omitted; If the Court 
should hold that Cohjp' was the proper party to sue, the 
notice should have ordered the sheriff to pay to Colyer ; 
and, at all events, it should have been given by Seton the 
receiver named in the mortgage deed, and not by Ed- 
•wards. 

Thirdly, it appeared that the sheriff had left some 
property on the premises, and it ought to have been 
shewn that this was not sufficient to satisfy the rent in 
arrear. 


1820 . 

COLYBR 


V. 

Speer. 


Sedper Curiam. The Plaintiff is a landlord within 
the terms of the statute. It never can be supposed, that 
one, who, like the Plaintiff^ has a title, on which he might 
recover in ejectment, is excluded from suing as land¬ 
lord for a wrong committed by the sheriff in respect of 
the premises to which the Plainl^iff’ is so entitled. 

With regard to the notice, the sheriff is informed 
that rent is due, and that is sufficient to put him on his 
guard — To some notice he is unquestionably entitled, 
but as the statute has not specified any particular form^ 
there can be no dispute about the terms. 

As to the third point, the sheriff infringes the statute, 
if, after notice of rent in arrear, he remove any of the 
goods without retaining that rent — The words of the 
statute {a) arc “ no goods or chattels whatsoever lying 
or being in or upon any messuage, lands, or tene¬ 
ments, which arc or shall be leased for life or lives, term 
of years, at will or otherwise, shall be liable to be taken 
by virtue of any execution on any pretence whatsoever, 


{a) 8 Ann* c, 14 , j, i, 

¥ 


unless 
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Speer. 


unlest the party at whose suit the said execution is sued 
out, shall, before the removal of such goods from olF the 
said premises, by virtue of such execution or extent, pay to 
the landlord of the said premises or his bailiff, all such 
sum or sums of money as are or shall be due for rent, &c. 
And the sheriff or other officer Is thereby empowered and 
required to levy and pay to the Plaintiff as well the 
money so paid for rent as the execution money.” It is 
clear that the sheriff must first levy for the rent and then 
for the execution. — It would be a great hardship on 
the landlord to oblige him to watch the sheriff’s officer 
for the purpose of seeing when the execution is finished, 
and whether or no sufficient distress is left behind. The 
statute requires no such thing. 

Rule refused. 


June lo* William Brooke, Esq. v, Samuel Enderby 

and William Gilpin. 

The Plaintiff q^Bis was an action of assumpsit for money lent, 
carried on money paid, money had and received, and on an ac- 

generafVnd^”^ COunt stated. The Defendant FMdcrhy pleaded the gc- 

unbrokenac- ncral issue, and the Defendant Giljnn his certificate, 

count with^., a commission of bankrupt, which was admitted by 

one of the De- i i t 

fendants, as the Plaintiff. The cause came on for trial at the London 

his banker and 

army agent, from a period before 1807 up to 1819, when A. became bankrupt, and a 
balance was struck, none having been before struck since 1816. In 1807 Defendant 
jB. became a partner with A.^ and continued so till 1817, but the partnership was 
secret, and unknown to Plaintiff till yf.’s bankruptcy, Defendant B. never interfering (to 
the knowledge of Plaintiff) in the business carried on by A. ; at the expiration of the 
partnership in 1817 a balance was due from Defendants to Plaintiff; between the ex¬ 
piration of the partnership and A.^s bankruptcy, A. paid to Plaintiff, and also received 
from Plaintiff, several sums. In an action against the Defendants for the balance due 
from them at the expiration of the partnership, {A. having pleaded his bankruptcy and 
certificate,) Held, That B. might consider the sums paid by A. to Plaintiff after the 
expiration of the partnership, as paid in reduction of the balance due at the expiration 
of the partnership, and might take credit for them without giving credit for any sums 
received after the expiration of the partnership by A. on account of Plaintiff. 

sittings 
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sittings before Easter term, when the jury found a yerdiet leso. 
for the Plaintiff for 333/. 17s. 5d. subject to the opinion ^ 

of the Court on the following case. The Defendant En^ Brooks 

derlfj/ became a partner with the Defendant Gilpin in the Ekderbt. 
several businesses of woollen draper, army clothier, and 
army agent, by indenture dated the 24th September^ 

1807 for the terra of 10 years. Previous to the year 
1807, the Plaintiff,‘being a lieutenant colonel in his 
Majesty’s service, employed the Defendant Gilpin as his 
agent, and continued to employ him as such until the 
bankruptcy of Gilpin on the 1st of April 1819; during 
which time the Plaintiff kept a running account with 
Gilpin s Giljjin, from time to time, receiving the pay and 
allowances, and also dividends due to the plaintiff on 
stock and other monies on his account, and from time 
to time making payments to him or his order; the 
plaintiff being in the habit of drawing upon Gilpin as 
his banker (a), who from time to time furnished copies 
of the account to the Plaintiff. Gilpin carried on busi¬ 
ness in his own name only, and Enderbp never interfered 
with the business to the knowledge of the Plaintiff, 
nor was he known or suspected by the Plaintiff to be or 
have been a partner therein until after the bankruptcy 
of Gilpin on the 1st of Aprils 1819. The Plaintiff and 
Gilpin continued to deal together after the 24th Septem¬ 
ber 1817 {b) down to the period of Gilpin*s bankruptcy, 
in the same way, in which they had before dealt; and 
the account between them continued to be kept in the 
same way, no distinction being made as to the time be¬ 
fore and after the 24th September, 1817; but the re¬ 
ceipts and payments prior and subsequent to that period 
formed part of one general account. No rest was made 
or balance struck in the account after the 1st Julp, 1816, 

(fl) The dealings and transac- (b) On which day the part- 
tions here alluded to appeared by nership expired by the effluxion of 
an account kept by Gilpin, a copy time, 
of which accompanied the case, 
and was considered as part of it. 

F 4 


down 
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1820. 

Brooke 

V. 

ENOEaSY, 


down to thfe biinkruptcy of Gilpin ; and, during the ex¬ 
istence of such account and dealings, there was, at all 
times, a considerable balance due to the'plaintiff. No 
notice of the dissolution or expiration of the partnership 
between Gilpin and Enderby was given. The sum of 
1773/. 9s. 4rf. was paid into court by Enderby, and, in 
calculating the sum to be so paid into court, Enderby 
sought credit for all sums paid by Gilpin to the Plain¬ 
tiff after the 24'th September^ 1817, without giving credit 
for any sums received after that day by Gilpin on ac¬ 
count of the Plaintiff; which sums consisting of dividends 
on stock, &c. so received by Gilpin, on account of the 
plaintiff after the 24th Septembei', 1817, amounted to 
306/. 1 05 . 5d. The verdict was taken for the amount of 
such sums of money and interest calculated up to the 
20th April, 1620. If the principle on which Enderby had 
calculated the sum paid into court were correct, it was 
admitted, on the part of the Plaintiff, that the sum of 
1773/. 9s. Ad. paid into court by Enderby, covered and 
satisfied the whole of the Plaintiff’s demand upon him 
with interest thereon. 

The question for the ^opinion of the Court on this 
special case was, whether the Plaintiff was entitled to 
recover the'sum of 333/, 17s. bd, or any part thereof. 
If the Court were of opinion in the affirmative, then 
the verdict was to stand or be reduced as the Court 
should direct: otherwise a nonsuit was to be entered. 

For the Defendant, Enda-hy, it was contended at the 
trial, that the account between the Plaintiff and Gilpin 
being one entire account, the payments made by Gilpin 
after the expiration of his partnership, not having been 
at the time appropriated to any particular debt by the 
Plaintifij must, especially as Gilpin acted as banker to 
the Plaintiff, go in reduction of the old balance subsist¬ 
ing against Gilpin at the expiration of the partnership 
in 1817; while the expiration of the partnership prei^ 
i^\w!l^.Enderby from being accountably for any receipts 

by 
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by Gilpin subsequent to such expiratioii|^»«nd Cla^wS% 1620. 

case (a) was relied on. ^ ' 

^ Bbookx 

V. 

HullocJc Serjt. now endeavoured to distinguish Clay^ Bndbrby. 
torCs case from the present, arguing, that, in Clapton*^ 
case, the dealings were carried on by Clayton with the 
bank, after the death of one of the banking partners, 
with the knowledge of that circumstance; whereas,.here, 
the Plaintiff never knew that Enderhy was a partner with 
Gilpin. He also contended that if the debtor did not, 
at the time of payment, appropriate the sum paid to any 
particular debt, the creditor might do so whenever an 
event occurred which raised a different order of things 
between them.: he cited Newmarch v. Clay, {b) 

But the Court thought the case not distinguishable 
in principle from Clayton\ case, and gave 

Judgment that a nonsuit be entered. 

» 

Bosanquet Serjt. was to have argued for the Defend¬ 
ant Enderby. 

(a) 1 Merivaley 57a. See 14 Eastt *39, 

also Bodenbam v. Purchase % 

B. 45. and Evans v. 

Drummondi 4 Esp. 289. 


Brown Howard. 


Jme xa. 


•pHE Plaintiff declared against the Defendant in Plaintiff em- 
assumpsit on an implied promise to lay out certain 
monies of the Plaintiff in the purchase of an annuity 1808 to layout 


money for him 

in the purchase of an annuity, and discovered in Februaty 1814, that the security pro¬ 
vided by the Defendant was void within the Defendant’s own knowledge at the time of, 
the purchase. In January 1820 Plaintiff sued Defendant in assumpsit for breach of 
an implied contract to provide good security: Held, that, the action proceeding pa 
the contract »nd not on the £r»ud, the statute of limitations was a good bar* 


on 



^4 
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Brown 


Vm 

Howard. 


OR good, ^alid find sufficient secmity in consideration 
of certain reasonable reward to be therefore paid to the 
Defendant by the Plaintiff. Breach; that the Defend¬ 
ant did not lay the Plaintiff’s money out on good, valid 
or sufficient security, but on bad, invalid, insufficient, 
fraudulent^ and fictitious security, to wit, a pretended 
security of certain copyhold premises whereof one 
W, Alston pretended to be seised, whereas in truth 
W» A, was not seised thereof; of all which premises the 
Defendant had notice. The Defendant pleaded the 
general issue and the statute of limitations. At the trial 
before Dallas C. J. Middlesex sittings after Hilary term 
last, it appeared, that the annuity was granted in 1808 and 
paid till February 18 .1 4, when, Alston becoming insolvent, 
it was shortly afterwards, and within six years of the 
commencement of the action {in January \S*Z0), disco¬ 
vered that he had no title to the premises in question. 
The jury found that the Defendant knew that^/s/o« never 
had any title to the premises, and gave a verdict for the 
Plaintiff; the learned Chief Justice allowing the Defend¬ 
ant to move to enter a nonsuit on two objections to the 
verdict; one of which was, that the statute of limitations 
operated as a complete bar to the Plaintiff’s recovery. 
Accordingly 


Vaughan Serjt. having obtained a rule nisi to set aside 
the verdict and enter a nonsuit, 


Lens and Pell Serjts. shewed cause against the rule, 
and, with respect to the statute of limitations, contended, 
that after the declaration had stated this to be a fraud¬ 
ulent security, and the jury had found that the Defend¬ 
ant was acquainted with all the circumstances, it was 
neither more nor less than a case of gross fraud — that it 
had been repeatedly held that the statute of limitations 
did not apply in cases of fraud, South Sea Company v. 

Wymond” 
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Wynimdsell {a) j and that, at all eventSji’ the ahtion, here, 
had been brought within six years after the fraud had 
been discovered. If this had been a sale of timber 
which the vendor knew to be unsound at the time, but 
which the purchaser might not have been able to dis¬ 
cover was the case, till six or seven years afterwards, hs 
would be deprived of all remedy unless he could bring 
his action within six years after the discovery. The pre¬ 
sent case was the same in effect: And this distin¬ 
guished it from all the decided cases. In those cases the 
fraud was discovered at the time or shortly afterwards, 
as in Battley v. Faulkner (b). Here, the Plaintiff could 
not sue so long as his annuity was paid ; when it ceased 
to be paid, and the fraud was discovered, nearly six 
years had elapsed. 


1820. 

Brown 


V. 

HowAm 


Dallas C. J. If this action had been brought ex¬ 
pressly to recover damages for a fraud the case might 
have been different: but here, though fraud is alleged 
in the breach, the gist of the action is not fraud, but a 
contract or promi.se declared on in assumpsit; and the 
promise as stated in the declaration, namely, a promise 
to obtain good and sufficient security for the Plaintiff'’s 
money, does not seem to amount to a warranty. The 
Plaintiff will not be without remedy because he will 
only be nonsuited here, and may if he deems it to his 
advantage bring another action, the ground of which 
may be fraud; though on the propriety of such a step 
we give no opinion: but in Bree v. Holhecli (c) it is 
laid down that in cases of fraud the limitation only runs 
from the time when the fraud is discovered. 


Park J. I am of the same opinion, although this 
is a case of such hardship on the Plaintiff, that the 

(a\ ^ P.JVms. 143. (f) Dough 6 

\b) 3 a88. 


Court 
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Court would, if it were possible, get out of the course of 
the decisions. But they cannot set aside the express 
words of the statute, or the decisions which seem ex¬ 
actly in point. What are the words of the statute ? 

“ All actions of account and upon the case - - shall 

be commenced and sued-- within six years next 

after the cause of such action or suit, and not af¬ 
ter - (a) ” In Battley v. FauUcncr the point was 

well put by one of the Judges “ the only question 
is, when the cause of action accrued; for the statute 
then attached. I think that the cause of action accrued 
the moment the defendant failed to perform that which 
he agreed to do.” But the strong case is Short v. 
McCarthy (b), lately decided in the King’s Bench, That 
case is the same as the case before the Court, if co^hold 
be read for stock. 

BupROUGH J. This declaration does not meet the 
PlaintilF’s case. 

Richardson J. The statute of limitations is a bar 
here, because the gist of the action is a promise. — The 
two cases of Battley v, Faulkner and Short v, McCarthy 
are conclusive on the point. 

Rule absolute for a nonsuit. 

Vaughan Serjt. was to have argued in support of the 
rule. 


1820. 


Brown 

V. 

Howard. 


22 JtciC. 2. C. x0§ J. 3* 


( 6 ) A , 636. 
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Tomlinson and White v, Shynn. 

^HE Plaintiffs had issued execution against the De¬ 
fendant for 171 /. The sheriff’s officer, Slade, found 
one Cohen in possession of Defendant’s goods under a 
regular assignment as security for 150/. due to him 
from Defendant. — Cohen desired the sheriff’s officer to 
sell the goods, which were accordingly sold, and Cohen 
received the proceeds, promising, after deducting the 
150/. due to himself, to pay the remainder to Slade on 
behalf of the Plaintiffs. When the amount of the goods 
was ascertained, the sheriff, on the faith of this promise, 
returned that he had in his hands 53/. 6s. 6(1. ready to 
be paid to the Plaintiffs. In the mean time Shynn 
became bankrupt, and White, one of the Plaintiffs, was 
chosen an assignee. — Cohen, after deducting his own 
ISO/, from the proceeds of the sale, paid 53/. 6s. 6d., the 
remainder of those proceeds, not to Slade as he had 
promised, but to Day the solicitor to the assignees under 
Shynn^s commission. — This payment to Day, if not 
known to the Plaintiffs at the’ time, was known and not 
objected to, (as it was sworn) long before they made the 
application to the Court ^hereafter mentioned.—Not¬ 
withstanding which 

Ldrwes Serjt., in Michaelmas term last, obtained a 
rule nisi for the sheriff to pay over to the Plaintiffs, their 
attorney or agent, 53/. 6s. 6d. the sum returned by him 
on the ^fieri facias to be in his hands. The motion 
stood over on various grounds from that term till this 
day, when 

Pell Serjt., on behalf of the sheriff, insisted that, by 
not objecting as soon as he knew of it, the Plaintiff 
White had assented to this payment made by Cohen to 
Day on behalf of the assignees, of whom White was himself 


June 12. 

Where a 
sheriff by mis¬ 
take returned 
to a fieri facias 
that he had a 
sum in his 
hands to be 
paid to the 
Plaintiffs, 
when in truth 
he had not, the 
sum in ques¬ 
tion having 
been paid 
(through want 
of caution ia 
the sheriff’s 
officer,) to the 
solicitor of a 
commission of 
bankrupt is¬ 
sued against 
the Defendant, 
under which 
commission 
one 6f the 
Plaintilis was 
an assignee: 
Held, that this 
Plaintiffknow¬ 
ing of such 
payment and 
having omitted 
to make an 
early objection 
to it, the 
sheriff was 
absolved from 
paying to the 
Plaintiffs the 
sum mentioned 
in his return. 
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Tomlinson 


V, 

Shynn. 


on^ that this assent or acquiescence amounted to a 
ratification of the payment, equivalent to a previous 
order; and, that, by such ratification, the sheriff was 
absolved from paying over money which it was clear he 
had never received, and which was only by a mistake 
returned as being in his hand$, though he certainly 
would be bound by such return were it not for this rati¬ 
fication on the part of White. 


Lawes, in support of his rule, contended that the 
knowledge of the Plaintiff White, and the omission to 
object to what had been done, did not amount to a sub¬ 
sequent assent. 


Sed Curiam. There is a subsequent assent suffi¬ 
cient to ratify this payment. Wc think, under the 
circumstances of the case, the sheriff' is not bound to pay 
over the money. 

• Rule discharged with costs. 


June Id. Butts, Mountford, and Burton, Assignees of 
Fossett, Cooper, and Howard, Bankrupts, *v. 
Swann,'Chappell, aii|l Heywood. 


The following TROVER for gunpowder: the Defendants pleaded 
letter from jP. -I- . t i ■ 

MdCo.to the general issue. 

The cause was tried at the London sittings after 

Hilary term last before Dallas C. J., when the jury 

found a verdict for the Plaintiffs for 321/. subject to the 


their cor¬ 
respondents 
S. and Co.: 
Gentlemen, 


we request you 

will pay to Messrs. H. C. and Son, or their order, out of the first proceeds that become 
due of our stock of gunpowder now in your hands, 600/., and charge the same to 
our account,^' was held an order for the payment of money under 55 G. 3. c. 184., 
and liable to be stamped as such, and not with an agreement .stamp, although the let¬ 
ter formed part of a correspondence between the three houses, being followed by a 
letter to H. C. and Son from S. and Co., promising to pay as directed, provided they 
■should be in funds for the purpose, and by other letters between the houses of F, and 
Co. and S. and Co. relating to and confirmatory of the same order. 

Opinion 
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opinion of the Court on a case which, among other 
things, stated the following facts: The Defendants were 
commission merchants in Liverpool^ and had been in¬ 
trusted with gunpowder by the Bankrupts, before their 
bankruptcy, to be sold on their account. The present 
action was brought to recover the value of 84 barrels of 
gunpowder belonging to the bankrupts, which were in 
the hands of the Defendants on the July, 1817, 
when the commission issued against Fos$ett, Cooper, and 
Howard. 

The Defendants gave in evidence the two following 
instruments, each stamped with a 1/. stamp, subscribed 
respectively by the bankrupt, Mark Fossett, for the firm 
of Mark Fosseft and Co., and by the Defendants; and 
delivered to the parties to whom they were addressed, 
according to the course of post from their respective 
dates. Neither of these instruments had any stamp at 
the time of being written; but, before the trial, each 
was stamped with an agreement stamp of U. on payment 
of a penalty.] 


London, 29th Augtist, 1816. 

Messrs. Swan and Hepoood, 

Gentlemen, ^ 

We request you will pay to Messrs. Henry Coopei' 
and Son, or their order, out of the first proceeds 
that become due of our stock of gunpowder now in 
your charge, 600/., and charge the same to our 
account. 

We remain, gentlemen. 

Your most obedient servants, 

Mark Fossett and Co. 


Liver -* 


n 

1820 . 

Bum 

V. 

SWAMV. 



«0 
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Liverpool) 2d October) 1816. 
Messrs. Henry Cooper and Son, 

Gentlemen, 

We have received Messrs. Mark Fo$sett and Co.^s 
letter of the 29th of At^ust last, directing us to pay to 
you or your'order 600/. out of the first proceeds of 
their stock of gunpowder now in our charge; and we 
have also their letter of the same date directing us to pay 
to Mr. Angushis Hughes^ or his order, 200/. out of the 
proceeds of the said stock. —- These sums we can have 
no objection to pay as directed, provided we shall be 
in funds for the purpose, subject however, in the first 
place, to the payment of our advances, interest, and 
commission on the said consignment. 

We are, gentlemen. 

Your obedient servants, 

. (Signed) Svoan and Heyvjood^ 


It was objected, on the part of the Plaintiffs, that these 
instruments could not be read in evidence, as there was 
no stamp upon them at the time they were written, and 
the stamp afterwards affixed was not the proper stamp. 
The Chief Justice allowe(j|^hem to be read in evidence, 
saving to the Plaintiffs the point whether they ought to 
have been admitted. The following letters, none of 
which were stamped, were also read in evidence on 
the part of the Defendants: 

London) 2*1 ih September, 1816. 
Messrs. Swan and Heywood, 

Gentlemen, 

Messrs. Henry Cooper and Sop are surprised that 
you have not noticed jhe letter written by us to you 
in their favour, dated 29th Augmt last, and which 
' Mr. 
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Mr. Heywoo^ when in town, promised should be 
done, but wished it to be passed through the house. 
You have also one of the same nature for Mr. A, 
Hughes, — We beg your attention to our request 
that you will forward them by return of post to those 
gentlemen, and at the same time we shall be obliged 
by receiving our account current with you. 

We’are, gentlemen. 

Your most obedient servants, 

Mark Fossett and Co. 


1620. 

Bures 


V. 

SWAK* 


Liverpool, 16 th December, 1816. 
Messrs. Mark Fossett and Co. 

We request you will have the goodness to inform us 
whether we are to consider the undertaking given by us 
to Henry Cooper and Son and Mr. Hughes still in force, 
which binds us to apply the whole proceeds of the stock 
in our hands, in the first instance to pay them, or whe¬ 
ther our acting contrary to this arrangement will not be 
improper? Our only motive for this precaution is to 
keep clear of blame from all parties. 

We are, &c. 

Smin and Heywood, 

* jLondo?;, 23d 1817. 

Messrs, ^^an and Heyxood, 

Gentlemen, 

Confirming our letters of 29th August last, requesting 
you to pay out of the proceeds of ouf stock of gunpowder 
to Messrs. H. Cooper and Son 600/., and to Mr, Augustus 
Hughes 200 /., we have now to request that you will pay 
the balance, when realized, to Mr. Joseph SeUrle of Fet¬ 
ter Lane, London, and place the same to our account. 

We are, gentlemen. 

Your most obedient servants, 
Mark Fossett and Co. 

Liver- 


VoL, II. 


G 
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l^iverpooly 22 dMctyi 1817 * 

Mark Fossett, Esq. 

Dear Sir, 

We have now the pleasure to inclose our account 
current to 31st DermJer last,'balance to your credit 
76 /. l5. 7d.i which sum, upon your confirming the ac¬ 
count, we will immediately remit to Messrs. Henry 
Cooper and Son, agreeably to your letter of 29th Au¬ 
gust, 1816. 

The sales of gunpowder made by Swan, Chappell, 
and Heywood, up to the present time, amount to 
140/. 17s. dd.; but no part of this sum is yet due from 
the purchasers: when received, it shall be remitted in 
the same manner to the parties whom you have instructed 
us to pay over these proceeds to. 

We remain, 

, Dear Sir, 

Your obedient Servants, 

Swan and Heywood, 

The question for the/)pinion of the Court was, whe¬ 
ther the Plaintiff were entitled to recover the sum of 
321/. or any part thereof; and a verdict or nonsuit \vas 
to be entered accordingly. 

Vaughan Serjt., for the Plaintiffs, among various 
other objections, contended that the first of the before- 
mentioned letters was an order to pay money within the 
S5 Geo. 3. (a), and as such ought to have borne a stamp 
at the time it was written; and there being no stamp at 
that time, a stamp could not be applied afterwards under 
sect. 10., which comprehended only cases where an im- 

(a) t, 184. sched. part x. 

proper 
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proper stamp had been applied in the first instence. He J820, 
cited Mrhanh v. BeU (a). 

Butts 

V. 

Hvilock Seijt.) contra. This letter does not consti« Swan* 
tute a bill of exchange or a strict order for the payment 
of money. It is not a biU of exchange 5 because the fund 
out of which the payment was to be made was uncertain; 

— it is not an order Tor the payment of money, because 
Cooper and Son could make no demand by virtue of it 
till Sixtan and Co. had given their assent, and that assent 
they only gave provisionally. In fact, it forms no more 
than part of the materials of an agreement, to have re¬ 
covered on which the party must have declared specially 
on both the stamped letters. — But if it should be held 
to be an order for payment of money within the statute, 
the intent and meaning of the statute in classing instru¬ 
ments of this description among bills of exchange, was not 
to make that a bill of exchange which never can be such, 
but only to answer the purposes of revenue; and those pur¬ 
poses being answered by the application of the agreement 
stamp, the intent and meaning of the statute has been suf¬ 
ficiently pursued. — In this view, the intent of the statute 
is consistent with the law respecting bills of exchange: 
in any other view, the statute must be Iield inconsistent 
with law, by making an order to pay out of uncertain 
funds constitute a bill of exchange. — The enactment, 
therefore, of the 31 Geo. 3. c. 35., by which parties are 
prohibited from stamping bills after making them, 
cannot apply to such instruments as these, under which 
money is to be paid out of a particular fund. 

In FirhavJc v. Bell there was but one document which 
contained the order. The letters in the present case 
are only two of several, constituting an entire cor¬ 
respondence; and by 55 Geo. 3. c. 184. sched. part 1. 
when any set of letters constitute an agreement, it shall 

(a) t B.& A. 36. 

G 2 


be 
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be sufficient to stamp one of them. By those means the 
purposes of the revenue are satisfied in cases like the 
present ; but, if the first letter be deemed an order for 
payment of money within the statute, the consequences 
must be most extensive, for there is scarcely a mercan¬ 
tile correspondence out of which, many such orders might 
not be extracted. 

Vaughan^ in reply, urged, that if it were sufficient to 
stamp, at any period subsequent to the making, an order 
falling so directly within the terms of the statute as the 
present, the purposes of the revenue would be entirely 
defeated, for no stamp would be had except in litigated 
cases. 

Dallas C. J. This case is now narrowed to a single 
point; it is unnecessary, therefore, to discuss the others 
which have been raised; for the important point now to 
be considered, is, whether this instrument falls within 
the different provisions of the acts referred to. It is 
agreed that, if this instrument constitutes a bill of ex¬ 
change, it could not be stamped after it was first issued: 
if, therefore, this be an 6rder for the payment of money, 
and if an order for the payment of money stand upon 
the same footing as a bill of exchange by the provisions 
of the 55 G. 3. c. 184., the argument against its admis¬ 
sion in evidence would be conclusive. 

Does it, then, stand on the same footing as a bill of 
exchange by virtue of that act? Now the stamp is 
imposed on bills, drafts, or orders for the payment of 
money, the act classing them together; then, in a subse¬ 
quent part of the schedule, bills, drafts, and orders for the 
payment of money at a future day, are made liable,to 
the duties'imposed by the act; and all bills, drafts, or 
orders for the payment of any sum of money out of any 
particular fund, which jnay or may not be available. 


1820 . 


Butts 

V. 

Swan. 


or 
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or upon any condition or contingency which may or 
may not be performed or happen, are, by that act, to 
be deemed bills, drafts, or orders for the payment of 
money within the schedule of the act. 

By the 8th section, all the provisions of the former acts 
are made to apply to the subject-matter of the latter. 

An order for the payment of money seems to me, 
therefore, as far as the purposes of this act are con¬ 
cerned, to be placed on the same footing with bills of 
exchange and promissory notes; and, if it be so placed, 
no distinction can be drawn, after the express provision 
in the 55 G, 3., between orders for the payment of money 
out of a particular fund and bills and notes in general. 
Without saying, therefore, that the statute alters the 
nature of instruments, or makes that a bill of exchange 
which would not otherwise be such, it is clear, that, 
under the 55 G. 3., orders of this description fall within 
the same provisions as bills of exchange and promissory 
notes. And this seems to me to be decided by the case 
of Firbank v. Bell; a case essentially the same as that 
before the Court. In that case the order was to pay 
over to certain persons a sum of money, when a cargo 
of mahogany w’as sold, in such bills as might be received 

from the sale;-an order which is directed in terms 

almost precisely tlie same as the present. — The sale 
might or might not have taken place, bills might or 
might not have been received; and the case now under 
consideration is, if possible, the stronger of the two. 
Such was the order; then followed the letter from the 
party in whose favour the order was made, requesting 
the attention of the parties, who were to effect the sale, 
to the before-mentioned order; and then came the 
answer to that letter from the parties who were to effect 
the sale, stating their readiness to attend to the order 
after they had paid themselves a sum which they had 
been previously in advance. — This, therefore, like the 

G 3 
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Butts 
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Butts 


V. 

Swan. 


case under consideration, does not consist simply of an 
order to pay money out of a future fund which might or 
might not be sufficient, but contains also a subsequent 
correspondence. The cases, therefore, do not differ, 
except in the point ingeniously attempted to be dis¬ 
tinguished at the bar. In the judgment of the Court 
in Firhanh v. Bell it is said “ There is nothing to which 
the name of an agreement can be given if you do 
not pray in aid the order; that is the only thing by 
which the bankrupt is personally implicated, for he is 
not a party to the letters and it is, therefore, said 
that there was in that case but one document which 
contained the order. Whether or not that distinguishes 
the case from the case now before the Court I shall pre¬ 
sently examine. Lord Ellenbormigh then proceeds; “ the 
order alone affects the bankrupt, and that amounts to 
nothing more than an order for payment. It falls then 
within the description of the act of parliament, viz. an 
order for the payment of money out of a fund which 
may or may not be available. It was the object of the 
legislature in framing this provision to treat as promis¬ 
sory notes and bills of exchange, and to subject to a 
stamp duty such instruments as being payable on a con¬ 
tingency dr out of a particular fund could not in strict¬ 
ness fall under that denomination.” Adverting, there¬ 
fore, to the distinction which exists, independently of 
the statute, between bills and notes payable at all events, 
and orders payable out of a particular fund, the learned 
Chief Justice says, that the object of the statute was 
to put those instruments, which before differed from the 
former class, on the same footing with them. — I see no 
difficulty, therefore, in this case on principle, and on 
authority it falls within the decision before mentioned, 
unless the instrument is to be considered as an agree¬ 
ment, and not as an order for payment of money. The 
argument for that position appears to me to be a fal¬ 
lacy. 
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lacy. The order is complete when it issues; and does 
not depend upon any subsequent assent to make it 
a valid order. According to the doctrine contended 
for, no order can be considered absolute if followed by 
a subsequent correspondence. But a similar order, 
though succeeded by a correspondence, has# in Firbank 
V. Bell^ been considered an absolute order: 1 think 
that this is such, and that it ought to have received a 
stamp in conformity with the provisions of the statute 
55 Gr. 3, 

Park J. The only question now to be determined 
in this case is, whether these papers were properly 
stamped. It is admitted at the bar that they fall within 
the provision of the act, unless they can be distin¬ 
guished from the subject-matter on which the act was 
intended to operate. I think that this is not a bill of 
exchange, and have no wish to disturb the old aptho- 
rities, which say that an order to pay out of a contingent 
fund is not a bill of exchange. This brings us to con¬ 
sider whether it was the object of the statute 55 G. 3. 
c. 184. to subject instruments like the present to the 
same provisions as bills of exchange and promissory 
notes; and that such was the object of thdt act seems 
to me clear, from the words “ All bills, drafts, or orders 
for the payment of any sum of money out of any par¬ 
ticular fund which may or may not be available, or upon 
any contingency which may or may not be performed,” 
&c. Such instruments were not taxable before; but by 
the last mentioned statute they are put on the same 
footing as bills of exchange and promissory notes; and 
in this opinion I am borne out by the language of Lord 
EUenborougk in Firbank v. Bell: for that learned person 
seems to have had in his mind the very point raised 
here, viz. that the intent of the act would be pursued 
if this were considered an agreement. His Lordship 

G 4 says, 
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saye, speaking of the order for payment, it falls, then, 
within the description of the act of parliament, viz. an 
order for the payment of money out of a fund which 
may or may not be available.” {a) That case goes 
the whole length of the doctrine contended for by 
the Plaintjfis. — The order, here, is an order for the 
payment of money, notwithstanding the ingenious ar¬ 
gument, that the whole correspondence forms but one 
agreement. 

Bukrough J. By the 37 O. 3. c. 90. a stamp duty 
is imposed on “ any bill of exchange, draft, or order for 
the payment of money,” and the only question is, whe¬ 
ther this is an order for the payment of money out of a 
particular fund; for, such an order, by the 55 G. 3., that 
act adopting the provision of the former act, is subject 
to the same duties as bills of exchange and orders for 
the payment of money generally; that is the clear in¬ 
tention of the act; so that the case is the same as if the 
instrument were at once within the 37 G. 3. 

Richardson J. The question to be decided is, whe¬ 
ther this instrument is 'properly stamped. By the sta¬ 
tute 31 G. 3. (5) No bill of exchange, promissory note, 
or other note, draft, or order liable to the duties by that 
act imposed can be given in evidence without being 
lawfully stamped, nor can the commissioners stamp 
such instruments after they are made. The 48 G. 3. (c) 
does not in terms make the same provision; but the 
commissioners are authorised to do all things necessary 
for carrying the latter act into execution, in like man¬ 
ner as former commissioners were authorised to do all 
things necessary for carrying into execution the former 

(fl) A . 39, (c) f. 149. 

c, s, X 9 . 

RCtS. 
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acts. (< 2 ) An order like the order in the presentf case is not 
a bill of exchange or order under those acts, but is put 
on the same footing with such instruments by 55 G. 3* 
Though not a bill of exchange in a commercial sense, it 
is so within the view of the revenue acts. It has been 
argued, that, taking the subsequent correspoi^ence into 
consideration, this letter only forms part of an agree¬ 
ment, and therefore’is distinguishable from v. 

Bell, where the bankrupt only intervened once; but the 
first letter here is an order for the payment of money, 
which order is confirmed in one of the subsequent let¬ 
ters. — On the whole, therefore, I am of opinion that, 
the Plaintiffs are entitled to retain their verdict. 

Judgment for the plaintiffs. 


18120. 


Butts 


Vm 

Swan. 


(a) The 34(7.3. c. 32> au- was only a temporary act, which 
thorising commissioners to stamp has expired. See Bayley on 
bills, &c. after they are drawn, Bills, 3d ed. p. a6. note. 


Sampson and Others, Assignees of Cook, a Jmoti, 
Bankrupt, v. Burton and Others. 


^^SSUMPSIT on a guarantee. The case proved at i. Goods in 
the last Devon assizes, before Wood B. was as fol- possesion 
lows; Coolc was a warehouseman at Plymouth. In March 


BXid Ap'il, 1817, the Defendants shipped for one the bank- 
dreisos, according to his orders, a quantity of gunpowder, bgjng 

which was received into the magazine of Cook, by the taken in exe- 
direction of Andrexes. The Defendants, in May, 1817, c“t>o“»fterthe 

act of bank¬ 
ruptcy, but 

two months before the issuing of a commission against the bankrupt, were (in assumpsit 
by the assignees of the bankrupt, on a guarantee given to the bankrupt,} described in 
the declaration as the goods of the bankrupt; Held, that such description was proper. 

2. A guarantee against contingent damages cannot form the subject of a mutual 
credit under the 5 Geo, a. c, 30. j, 28. 


suspecting 
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suspecting* the insokencyof Andremt endeavoured to 
stop the powder in transitie, and accordingly wrote to 
Cottkf requesting him to obtain, on their behalf, the 
powder which they had sent to Andrews^ and guarantee¬ 
ing Cook from any responsibility or loss which should 
accrue to^^him jfbr so doing. Cook did so retain the 
powder, and in June, 1817, delivered it to the De¬ 
fendants. Andrews afterwards sued Cook in trover 
for the powder, and having obtained judgment against 
him, levied execution on his goods, on the 21st 
Novemberf 1818. On the 18th of February, 1819, 
a commission of bankrupt issued against Cook, on 
a secret act of bankruptcy committed by him in April, 
1818. 

At the time of the bankruptcy Cook owed the Defend¬ 
ants 2561. 2s. 7d* upon a balance of accounts. The 
Defendants, among other objections at the trial, took an 
exception to the declaration, which in one count de¬ 
scribed the goods taken under Andrews*s execution as 
the goods of Cook, and in another stated that they 
were taken “ as and for the goods of Cook,” contend¬ 
ing that this was a misdescription; the commission 
issued in Febrmry, 1819, having relation to the act 
of bankruptcy committed in April 1818, and, vesting 
the goods in the assignees from that time; so that 
they could only be described as the goods of the as¬ 
signees. The Defendants also contended, that their 
guarantee constituted a mutual credit with Cook, and 
that, therefore, they were entitled, under 5 G. 2. (a), 
to set off against any sum recovered upon the 
guarantee, the sum of 256/. 2s. Id, so due to them 
from Cook, 


(a) c,$o» J.s8. 


The 
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The learned Baron thought that ibr tUe purposes 
of Andrew^s execution^ the goods were the goods of 
Cook, no commission having then been Issued against 
him; and that the guarantee did not constitute a mu« 
tual credit; ^ but reserved the points for the consider^ 
ation of this Court. Accordingly, the jury having found 
a verdict for the Plaintiffs. 


182a 

SAMMOif 
/ Vk 

BtmfOK. 


Vaughan Serjt. obtained a rule nm to set aside this 
verdict and enter a nonsuit, on these, among other 
grounds. 

"Pell and Bosanquet Serjts. now showed cause against 
the rule, and, on the first point, contended, that with re¬ 
ference to any act of Andrews, before the commission 
was sued out, the goods were properly described as the 
goods of Cook, he having a special property in them 
with respect to all but his own assignees. — This was 
rendered quite clear by the 49 Geo. 3. {a), by which all 
executions are protected, if levied more than two months 
before the commission was sued out. They cited Weld> 
v.Foxil}), Fowler V. D(mn{c). ^ On the second point, 
they urged that the guarantee only gave Cook a possi¬ 
bility of a right to sue, a possibility of* a claim to 
unliquidated damages: that, if Cook or the assignees had 
been Defendants, the guarantee never could have been 
resorted to as a set-off, and, that, on'these grounds, it was 
not entitled to be considered a mutual credit, Glennie v. 
Edmunds {d), Crawford v. Stirling (e). 

Vaughan and Hullock Serjts., in support of the rule, 
as to the first point, denied that the 49 Geo. 3. c. 121. at 
all affected the question. That act allowed executions, 

(a) c. xti. j. s. (d) 4 Taunt. 

[ b \ 7 T . R . 391. (#) #07. 

(0 P* 44 * 
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sued out t\^o months before the issuing of a commission, 
to be valid notwithstanding any prior act of bankruptcy; 
but it did not alter the property of the goods, or make 
that the property of the bankrupt which was in truth the 
property of the assignees. — It enabled the party suing 
out the execution to t^e the assignees’ goods without in¬ 
terruption ; but it did not ^all those goods the goods 
of the bankrupt. — The bankrupt himself could not 
have called them his goods in an action of trover, and 
the assignees, standing in his place, were subject to the 
same law. Fox v. Webb and Fowlei’ v. Do'wn did not at 
all apply. As to the second point, it might be admitted 
that this guarantee could not constitute a set-off; but 
mutual credit, under 5 G, 3. c. 30., is by no means con¬ 
fined to such claims as might form the subject of set-off. 
The language of the Lord Chancellor in Ex ])arte 
Smith {a), is to the same effect. According to Lord 
Ellenbyrougih mutual credit, ex vi termini^ imports unli¬ 
quidated damages (6). In Olive v. Smith (c), goods 
placed in the hands of a broker were held to constitute 
a mutual credit; though, in that case, it could no more 
have been known beforehand what sum the goods might 
be sold for, than what sum the Defendants in this case 
might be called on to pay on their guarantee. 


Dallas C. J. I am of opinion that this rule ought 
to be discharged. — As to the objection that the goods 
taken under the execution of Andrews ought to have 
been described as the goods of the assignees, they were 
clearly the goods of Cook for this purpose, the execu¬ 
tion having issued two months before the commission, 
and the statute 49 Geo, 3. (d) having enacted “ that in 
all cases of commissions of bankrupt thereafter to be 

(a) X Snvanst* 34. (c) 5 Taunt, 66, 

{b) In Gumming y, Foresterj (</) c, 17,1, s, a. 
j itf, (5? 5 . 499. 


jssuedj 



lU THE First Year op GEO. IV. 


921 


issued, all executions and attachments against the lands 
and tenements or goods and chattels of the bankrupts, 
hondjide executed or levied more than two calendar 
months before the date and issuing of such commission, 
shall be valid and effectual, notwithstanding any prior 
act of bankruptcy committed by such bankrupt, in like 
manner as if no such prio Act of bankruptcy had been 
committed, provided the person at whose suit such execu¬ 
tion or attachment shall have issued, had not at the 
time of executing or levying the same, any notice of any 
prior act of bankruptcy by such bankrupt committed, 
or that he was insolvent or had stopped payment.” 
This, therefore, being an execution levied and executed 
two months before the commission, was, under the cir¬ 
cumstances of the case, valid and effectual; that is, 
valid and effectual as against the goods of the bank¬ 
rupt. — As to the arguments on the subject of mutual 
credit, I shall not say much. It was admitted that^ this 
guarantee could not form the subject of a set-off; but 
Olim V. Smith was referred to for the purpose of show¬ 
ing that it might operate as a mutual credit. The case 
of Olive V. Smith however, such as it was, is very dis¬ 
tinguishable from the present case; for, there, the goods 
were placed with a broker for the purpose of being sold, 
and when sold, the sum received would certainly form 
an item in his account: here, the only mutual trust is of 
a very different description. The bankrupt has been 
trusted with a scheme of the Defendant’s, and they enter 
into an undertaking resting on a contingency. There 
is no case which calls such a trust a mutual credit, and 
the case of Glennie v. Edmunds («) entirely rules the 
present. — There it was held, that an underwriter could 
not establish as a mutual credit with the assured a loss 
accruing after the bankruptcy of the assured; so 
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(rt) 4 Taunt* 77J. 
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Park J. I am of the same opinion. If the persons 
levying the execution had known of the act of bank¬ 
ruptcy, the statute 49 G. 3. would not apply; but, as it 
is, there never was a case to which the statute more 
fully applied. The express object of it was to protect 
executions such as these. With respect to the mutual 
credit, the statute 5 G. 2. (a) enacts, “ that where it shall 
appear to the commissioners, or the major part of them, 
that there hath been mutual credit given by the bank' 
rupt and any other person, or mutual debts between the 
bankrupt and any other person at any time before such 
person became bankrupt, the said commissioners, or the 
major part of them, or the assignees of such bankrupt’s 
estate, shall state the account between them, and one 
debt may be set againsi another; and what shall be due 
on citbiir ‘side on the balance of such account, and on 
setting such debts against one another, and no more 
shall be claimed or paid on either side respectively.” 
It would be to be wished that such credit should be 
strictly confined to pecuniary transactions; it is, how¬ 
ever, too late to lament the extension of such credit, 
since the case of Ex parte Deexe (6), though it may be 
said that the principle is carried quite far enough in 
that case. Whether Olive v. Smith has met with the 
approbation of Westminster-hall I will not now say; but 
this point was much considered in the case of Rose v. 
Hartf determined in this court in Trinity term 58 G. 3. 


faer^ the'loss incurred by a contingency after the 
bankruptcy of Cooki cannot be considered as a mutual 
credit existing between Cook and the Defendants at the 
time of his bankruptcy. But, independently of Glennie 
V. EdnSmds, to call this mutual credit would be 
to go far beyond any cases which have been hitherto 
decided. ^ 




(a) c. 30* Jt » 8 . 


(i) t Mh 2 x 8 , 


The 
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The result of the decision in that case wa^ that the 
doctrine of mutual credit might be extended to cases 
where the property would form an item in a future 
account between the parties, but not to cases where 
there is a mere deposit of pi^perty; and 1 dQ%ot feel 

disposed to vary from that decision. 

« 


16S0. 

SAMmnt 


w. 

Buxton. 


Burrouoh J. The answer to the objection touching 
the description of the goods is sufficiently furnished by 
the stat. 49 G. 3. But the allegation would have been 
sufficient without that statute; for, at the time of levying 
the execution, the goods were the property of Coo^. At 
all events the statement, that the goods were taken as 
and for the goods of Cook^ is a correct statement of 
the fact. As to the mutual credit, French v. Fenn {a) 
and Rose v. Hart have decided the question. In French 
V. Fenn, Cox, the bankrupt, was indebted to Fenn, and 
had entrusted him with his share or interest in a s^ing 
of pearls to be sold by Fenn, and the profit on such 
share was to be paid to Cox ; Fenn sold the pearls after 
Coxh bankruptcy, and Code’s assignees brought an action 
against Fenn for Cox's share of the profit; on the part 
of the defendant it was insisted, that there was a mutual 
credit, though not a mutual debt, at the tihiii'' of the 
bankruptcy, and that one could not be demanded with¬ 
out satisfying the other. Lord Mansfield, in that case, 
said, “ the act of parliament is accurately drawn to 
avoid the injustice that would be done if the wo^ds were 
only mutual debts, and it therefore provides for mutual 
credit. In this case credit is given to the Defendant for 
a row of pearls which is to belong in thirds to three per¬ 
sons. As Fenn advanced the whole money, the other 
two were to pay him interest for their shares till the 
pearls were sold; there is no doubt there was a mutual 


eVt Bi fid. 53^ 
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credit. Cox had trusted him with the pearls, and he 
had trusted Cox with other goods, which, in all pro* 
bability, he would not otherwise have done.” In Rose 
V. Hartf trover was brought by the assignees of Smart, 
a bankrupt, for cloths by Smart, before his bank¬ 
ruptcy, with the Defendant, who was a fuller, to be 
dress^. There was then a balance due from the bank¬ 
rupt to the Defendant for work done on other cloths. 
The assignees tendered to tlie Defendant the sum due 
for work done on the cloths in his possession, and de¬ 
manded them from him; but the Defendant refused to 
deliver them up, unless he was paid his general balance. 
The question was, whether he was entitled to retain them 
for that balance; and Holroyd J., before whom the cause 
was tried, at Scrim Spring assizes, 1818, reserved the 
point for the opinion of this Court. We had, I remem¬ 
ber, several meetings on the subject, and the opinion of 
the Court was, that the Defendant, who received these 
cloths for the purpose of dressing only, had no right 
to detain them for his general balance. Lord Chief 
Justice Gihhs, in the course of delivering that opinion, 
after reading the 28th section of the statute 5 G. 2. 
c, 30., said “ Something more is certainly meant here 
by mutual* credit than the words mutual debts import, 
and yet upon the final settlement it is enacted merely 
that one debt shall be set against another. We think 
this shews that the legislature meant such credits only 
as must.in their nature terminate in debt; as where a 
debt is due from one party and credit given by him on 
the other for a sum of money payable at a future day, 
and which will then become a debt; or where there is a 
debt on one side and a delivery of property with direc¬ 
tions to turn it into money, on the other.” These two 
cases taken together explain the intention of the statute. 
The intention was to confine mutual credit to pecuniary 
demands, or to those subjects, which at some subse¬ 
quent 
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quent time might become of a pecuniary nature. Now, 
look at this case. Has it the semblance of a pecuniary 
demand ? It is a mere guarantee, on which there is 
only a contingent claim for un|iquidated damages; and 
here, before verdict given, is an attempt to call it a 
mutual credit. I think that there was no ground for 

the objection made at the trial, and that this rule must 

> 

be discharged. 


n 


1820. 

Sampson 

v» 

Burton. 


Richardson J. I am of the same opinion. For all 
the purposes of this question the statute 49 G. 3. ren¬ 
ders these goods the goods of Cookf and the assignees 
cannot invalidate the execution. With regard to the 
question of mutual credit, the statute 5 G. 2. considers 
credit and debt as something in the nature of an ac¬ 
count which may be set against some other account. 
That statute, however, has been held to extend to a 
deposit of goods, but by the last decision the doctrine 
has properly been confined to goods deposited with a 
view to a sale, the proceeds of which should form an 
item in an account. The present case goes much far¬ 
ther, for it is only a contract to indemnify upon a con¬ 
tingency, and Glennie v. Edmunds is directly opposed to 
such an extension of the doctrine of mutual credit. 

Rule discharged. 


VoL, II. 


H 
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Juneii. D4NIEL Edge Demandant, Samuel Taylor 
Tenant, William Warren and Wife 
Vouchees. 


The Court al¬ 
lowed the writ 
of entry in a 


'PHIS recovery was 
56 Geo. 3. And 


suffered in Michaelmas tetm, 


recovery suf¬ 
fered 56 G. 3. 
to be amended 
by altering the 
names of the 
parties* on affi¬ 
davit that the 
recovery was 
intended to be 
suffered ac¬ 
cording to the 
amendment 
prayed, and 
that all the 
parties tyere 
living and 
consenting to 
the motion. 


Vaughan Serjt. now moved, that the writ of entry be 
amended by altering the names of the parties as follows, 
viz. Thomas Harris Demandant, Daniel Edge Tenant, 
William Warren and wife vouchees, on an ajffidavit 
which stated that the parties were so intended to be 
named by the deed to make a tenant to the prcecipe, 
that, by mistake, the recovery was suffered with the 
wrong names, and that all the parties were living and 
consenting to the motion. He cited many instances 
where such an amendment had been allowed, from 
Pigott on Fines and Recoveries (a). 


The Court, after some little hesitation, allowed the 


amendment. 


(fl) 170. See also Cruisers Lord v. Briscocy Barnesy *4. 
Digeity vol. V. pp. 436. & z6o. 
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Teal v. Auty and Dibb. 


Juai xj. 


^^SSUMPSIT for the price'*of some poles, wbleli De- 

fendants had purchased when growing, And had were sued for 

afterwards cut and carried away. The declaration Con* P™® of 

tained also a count upon an account stated. At the tws, which"^ ‘ 

trial before Bmjley J. {York Spring assizes, 1820), they had pur- 

it appeared, that written memoranda had been made out 
- L . • n-.i down, and 

of the transaction at the time of the bargain. These carried away ; 

memoranda (one of them an item in a book of ac- ^ witness 

counts) being neither stamped nor signed with the byone 

names of the parties, were not produced in evidence, of them that 

A witness stated that Auty, after the poles were carried was 

, . 1 , “‘IS* ^ 

away, admitted something to be due, and promised to promise to 

pay. The learned Judge directed a nonsuit. P^^y- At the 

time of the 

rr 1 T - !• ,•! 1 •• '‘J bargain written 

Hullock Serjt., having obtained a rule nisi to set aside memoranda 

this nonsuit, and have a new trial, had been made 

of the trans- 


Vaughan Serjt. shewed cause against the rule. The these"merao- 
nonsuit was proper, because t’his transaction having randa(oneof 
been accompanied with a writing, no parol evidence fhem an item 

1 • I 1 Ml 1 • • 1 1 I * °f 

was admissible till that writing was produced: — but accounts,) bc- 

the writing was inadmissible on two grounds; first, as ing neither 

having no stamp; secondly, as not containing the names 

of the parties to be charged; which it ought to have the names of 

done, pursuant to the statute of frauds, the grow- parties, 

• 1 j irr IT L were not pro- 

ing trees being an interest in land. Waddington v. ducedinevi- 

Bristaw (a), Emmerson v. Heelis {b), Crosby v. Wads- deuce, and the 
/V Plainiiffwas 

W nomiiM; 

Held, that the 

Hullock, in support of his rule. It is not necessary nonsuit was 
for the plaintiff to impeach any of those cases. If a 


a\ 2 B.tsf P. 4i4* 
bS 2 Taunt, 38 . 


(0 6 East, 6 o2, 


II 2 


parol 
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parol contract, touching an interest in land, be not 
executed, the party cannot enforce it unless he have 
a memorandum in writing, signed by the person to be 
charged, as well as by himself: but where the contract 
is executed, such evidence of it is no longer necessary; 
it is sufficient, if, as here, the purchaser has cut down 
his poles and carried them away. The Plaintiff here, 
has established his claim by evidence aliunde and inde¬ 
pendent of the writing, and he is entitled to have at 
least a nominal verdict upon the evidence given as to 
the account stated. Knowles v. Michel, {d) Then there 
was no agreement here, for the memorandum without 
signature does not cQpstitute an agreement under the 
statute of frauds for any interest in land; and, if the 
memorandum was no agreement, there could be no 
ground for stamping it. 

Sed per Curiam. The learned Judge who directed 
this nonsuit was perfectly right, and on that subject we 
feel no difficulty. But, adverting to the facts of this 
case, we find it to have been originally an agreement 
for the purchase of an interest in land, namely, growing 
poles; if, therefore, an* action had been brought to en¬ 
force such* a contract, the objection that the memo¬ 
randum attesting it was not signed by the parties and 
stamped, would have been well founded: here, how¬ 
ever, there are other circumstances, and, whatever the 
original agreement might have been, the poles were 
taken away and the agreement was executed j and if the 
Plaintiff could have proved the amount due to, him by 
any other evidence, there might have been no necessity 
for referring to the original agreement. We need not 
refer to a variety of cases, whore upon an executed 
agreement the party has been entitled to recover, al- 

(fl) 13 Eaitt *49« - 

tliough 


1820. 


Teai. 

*w.. 

Auty. 
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though he could never have prevailed had the contract 
been contested before it was executed. Here it is con¬ 
tended that the Plaintiff is entitled to recover upon the 
account stated; but the witness called to prove #iar, did 
not speak to an admission of any definite amount, and 
in the case referred to, a promise for a precise sum was 
proved. The promise to pay in the present case was 
probably made with reference to the written memo¬ 
randum, but that, not being stamped, could not be 
admitted in evidence. The difficulty, in this case, is to 
ascertain what was due; and, in the absence of proof to 
such effect, the direction for a nonsuit was proper. 
However, under the circum's1:ipces of the case, we 
think the Plaintiff ought to be permitted to go down 
to trial on payment of costs; and, if on enquiry of the 
learned Judge who tried the cause, it should appear 
that the witness spoke to an admission of a definite 
sum, the Plaintiff would be entitled to a verdict. . 

Adjornatur, 



V. 

Auty. 


The Court afterwards said that the learned Judge 
who tried the cause had no recollection of the adrnis- 

I 

sion of any definite sum being due, but they still 
thought that the Plaintiff ought to have a new trial 
upon the terms above mentioned. 

Rule for a new trial absolute, 
on payment of costs. 
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June 


PlaintifT) as ad¬ 
ministrator, 
declared in 
assumpsit that 
Defendant, for 
certain fees to 
be paid him 
by intestate, 
undertook as 
attorney to in¬ 
vestigate and 
see that a title 
about to be 
conveyed toin¬ 
testate was a 
good one: 
breach, that he 
omitted to do 
so, and that 
intestate in 
consequence 
took an insuf¬ 
ficient title, 
whereby his 
personal estate 
was injured. 
Defendant 
having de¬ 
murred, the 
demurrer was 
overruled. 


Samuel Knights, Administrator, v, Francis 
Thomas Quarles, Gent. 

j^SSUMPSIT. The declaration stated that before the 
time of making the promise therein contained, and 
in the life-time of the deceased, the deceased had con¬ 
tracted with one Savory for the purchase of certain 
premises at Thetford, which Savory assumed to have 
sulHcient power and title to sell and convey to the de¬ 
ceased; and thereupon, i®. the life-time of the deceased, 
(in consideration of the premises, and that the deceased, 
at the special instance and request of the Defend¬ 
ant, had retained and employed the Defendant as his 
attorney and solicitor, to ascertain and investigate the 
title of Savory to the said premises, and to cause and 
procui’e the same, and a good title thereto, to be duly 
and effectually conveyed by Savoiy to the intestate as 
purchaser, for certain fees to be therefore paid by the 
intestate to the Defendant,) tfie Defendant undertook 
and promised the deceased, in his life-time, to perform 
and fulfil his duty in the premises. Breach, that al¬ 
though it was the duty of the Defendant, by virtue of 
his retainer, to investigate carefully the title of Savory to 
the premises, and to take due and proper care that a 
bad title to the same should not be accepted by the de¬ 
ceased, yet the Defendant, not regarding his duty in 
that behalf, but contriving and fraudulently intending, 
&c., did not nor would carefully investigate the title of 
Savory in the premises, or take due or proper care that 
a bad or insufficient title was not accepted and received 
by intestate, but on the contrary the Defendant wholly 
neglected and refused to do so; and in the life-time 
of the deceased the Defendant, in violation of his pro¬ 
mise 
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misc and undertaking, caused and procured, &c. the 
deceased, without his knowledge or consent, to accept 
and receive, and the said deceased in his life-time did 
accordingly accept and receive from Savdiy a bad, de¬ 
fective, and insufficient title to the said premises; and 
thereupon such title was conveyed by Savory to the de¬ 
ceased in his life>time, and the deceased paid Savory as 
the consideration-modey in that behalf 2000 /., by means 
of which the deceased, in his life-lime and until his 
death, held the premises on a bad and insufficient title, 
and was in his life-time wholly unable to sell or dispose 
of the same. The count then alleged special damage 
to the deceased and his personal estate. The declar¬ 
ation contained other counts, varying the statement of 
the contract, in one of which counts the Defendant 
was charged generally and not as an attorney. To 
these counts the money counts were added. 

Demurrer and joinder. 


1820. 

Kmiohts 

V. 

Quarles. 


Doyly Serjt., for Blosset Serjt., in support of the de¬ 
murrer. This action, though in form ex contractu^ is 
in substance ex delicto^ the breach of promise com¬ 
plained of being no more than*a tort arising out of a 
neglect of duty. In proof of this, it may be observed 
that the action against parties for negligence or ignor¬ 
ance in a profession, has uniformly been conceived 
in case, and a Plaintiff cannot by varying his form of 
action vary also his rights. Then it is clear that an action 
by the representatives of the deceased for a mere wrong 
committed against the deceased and unaccompanied with 
any breach of contract, docs not lie, unless that wrong 
immediately affect his personal estate, Lvxy v. Leving* 
ton{a)y as, for instance, a conversion of goods in the 
life-time of the deceased. If the law were otherwise every 
case of deceit might be converted into an implied <«- 


(a) zLevitJz. 26 . 

H 4 


sumysilj 
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1820. 

Knights 

V 

QUATIL£8. 


sumpsitf ahd partiA be enabled to sue in cases where 
it has been clearly held, that the action dies with the 
deceased. But, supposing that by a forced construction 
the duty of the Defendant in this case could be called 
a contract; at all events it is an implied contract, and 
though an action will lie against an executor for breach 
of the express contract or covenant of his testator, the 
law has been considered otherwise with respect to an im¬ 
plied contract. This too is a contract regarding land, 
and the heir should have sued, not the administrator. 
The declaration is defective in not alleging, that it was 
the Defendant’s profession to ascertain the title of estates; 
and if it was not, he incurred no liability; for it was 
the Plaintiff’s folly to employ an incompetent person. 

The Court stopped Fre7’e Serjt. who was to have 
argued for the Plaintiff, expressing an unanimous opi¬ 
nion^ that there was no ground for the demurrer, an 
express promise being alleged, a breach of it in the 
life-time of the intestate, and an injury to his personal 
property, the truth of which allegations was admitted 
by the demurrer; that it made no difference in this 
case whether the promise were express or implied, the 
whole transaction resting on a contract; that though, 
perhaps, the intestate might have brought case or assump¬ 
sit at his election, assumpsit being the only remedy for 
the administrator, it was very necessary the action 
should be maintained or the Defendant might escape 
out of the consequences of his misconduct, and the in¬ 
testate’s estate suffer* an irreparable injury. It was 
further observed, that if a man contracted for a safe 
conveyance by a coach, and sustained an injury by a 
fall, by which his means of improving his personal pro¬ 
perty were destroyed, and that property in consequence 
injured, —though it was clear, he in his life-time might 
at his election sue the coach proprietor in contract or 
in tort, it could not be doubted that his executor might 

sue 
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sue in assumpsit for the consequence^ of the c!oach pro¬ 
prietor’s breach of contract. That it could not be 
pretended that the contract of the Defendant in this 
case was a contract running with the land; but if it 
were so, an action would lie by the administrator for 
a breach and damage incurred in the time of the test¬ 
ator ; and as to the alleged omission of certain averments 
in the declaration, res’pecting the Defendant’s profession, 
at all events the admission of an express promise, im¬ 
plied by the demurrer, rendered any such allegation 
unnecessary. 

Judgment for the Plaintiff. 


1820. 

Knights 

V. 

Quarles, 


Philups and Carey Demandants, Noune Te- June 20. 
nant, Lisle Vouchee j 

Avery and Phillips Demandants, Whitaker 
Tenant, Lisle Vouchee. 


J^ELL Serjt. moved to amend two recoveries, one suf¬ 
fered in Trinity terni, 1st }Vm. & Mary, and the 
other in Hilary term, 13 Geo, 1,, by inserting the word 
tithes. 

By the deed to lead the uses of the first recovery. 
Dame Mary Lisle and Edward Lisle conveyed to John 
Noune to make him tenant to the preecipe in such reco¬ 
very, all those the manors and farms of Eriddlesford 
and Chilterton, and Briddle^h7'd woods, then in the oc¬ 
cupation of Dame Mary Lisle, her tenants and assigns, 
and all other the manors, messuages, services, rents. 


By a deed to 
lead the uses of 
a recovery suf¬ 
fered in 
term, z JV.^ 
M., M. L.and 
E.L. conveyed 
to J. N., to 
make him 
tenant to the 
fracipc, all the 
manors and 
farms of B. 
and C. then in 
th^ occupation 


of M, L.i her 

tenants and assigns, and all other the manors, messuages, services, rents, lands, tene¬ 
ments, and hereditaments, in the county of S. and isle of W. of, them, M,L. and E.L., 
or either of them : By a deed to lead the i^ses of a recovery suffered in Hilary term, 
13 G. I., M. L. and E, L., son of E. L., conveyed the before-mentioned hereditaments 
and premises to 1 ). W., to make him tenant to the the pracipe : The tithes had been 
enjoyed with the land", since the time of James the First: The Court refused to 
amend these recoveries by inserting the word tithes. 


hinds. 
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1820. lands, tenements, and hereditaments in the county of 
^ Southampton and Isle ^ Wightt of them the said Dame 

JrlimjiHI 

Demandant. Marp Lisle and Edward Lisles or either of them. 

By the deed to lead the uses of the second recovery, 
the said Marp Lisle and Edward Lisle, son of the said 
Edward Lisle, conveyed the before-mentioned heredita¬ 
ments and premises to Daniel Whitaker, to make him 
tenant to the prcecipe in such recovery. 

The tithes of the lands in question, as well as the 
lands, were granted by James the First to Francis 
Morris and Francis Phillips : — Morris and Phillips, (as 
appeared by the recital of an indenture made between 
Sir Thomas Flemynge and Jofm Earlisman of the one 
part, and Thomas Lysle of the other part,) conveyed them 
in 1610 to Flemynge and Earlisman, and Flemynge and 
Earlisman conveyed them the same year to Thomas Lysle, 
an ancestor oiEdward Lisle the fatlier, before-mentioned. 

From the time of the grant of the crown to the 
year 1775 the tithes had been enjoyed with the lands, 
and in 1775 were conveyed, together with.the farm at 
Briddlesford, by James Barton to Joseph Tarver and 
William Hearne, Hearne afterwards conveyed his 
moiety to Tarver, and* Tarver conveyed the whole to 
Hunt. Tarver never paid tithes. — A purchaser to 
whom Hunt sold the property, objecting to the omission 
of the word “ tithes” in the recoveries of 1 Wm. & Ma^y 
and 13 G. 1. 

Pell contended that the word hereditaments in the 
respective deeds to lead the uses of those recoveries, 
was sufficiently comprehensive to include tithes under 
the circumstances above mentioned, and to warrant the 
amendment prayed for. He cited Cullum demandant, 
Ryder tenant, Vernon vouchee (a) ; Corden demandant, 
Hall tenant, ColclougTi vouchee {b ); and Collier demand¬ 
ant, Zjord Chesterfield vouchee, (c) 

(a) 7 Taunt. 341. («) 4 TamU 

\ b ) % N , R , 431* 


But 
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But the Court thought, that there was no satisfactory 
ground to shew, that the parties to the recoveries in the 
time of William & Mary and George the First were in 
possession of the tithes, and 

Refused the amendment. 


m 

1820 


FHmura 

Demandant. 


Edmund Turnoe, Esq. v. Turner, Clerk. Jme u. 

'JpHIS was an action on a replevin bond, brought by j. ^ declar- 

Edmund Twmor, assignee of the sheriff, against ationonare- 

Samuel Turner, one of the sureties in the bond; the con- 

dition of which bond was, that Jonathan Watmough for the Plaintiff 

should appear at the county court, on the 22d Felmiani replevin to 

• . appear at the 

then instant, and prosecute Ins suit with effect against county court 

the said Edmund Tumor, for taking and unjustly detain- and prosecute 

ing his cattle, goods and chattels, and make a rctfirn effect*^^d^ 

thereof, if a return should bo adjudged. The declaration make a return 

stated, that E. T. distrained the cattle, goods, and chat- ‘^*“*®* 

_ ^ . goods, &c. 

tcls of Jonathan Watmough, for rent due, that the sheriff distrained, if a 

replevied, and delivered the said cattle, goods and chat- return should 

tels to Jonathan Watmough, who afterwards appeared, afte/intging 
and levied his plaint against E. T., for taking and un- that the plaint 
justly detaining his cattle, goods, and chattels, and found was removed 

pledges as well for prosecuting the said plaint, as for re- above, diat 
turning the said cattle, goods, and chattels, if return the Defendant 
should be adjudged; that this plaint was removed into 

this court, and that thereupon the said Jonathan Wat~ liff in replevin 

* having omitted 

to plead to the avowry, a judgment for a return was awarded, averred, that the Plaintiff 
in replevin did not prosecute his suit with effect. A plea, that, after the jutigment for 
a return, a writ to enquire of the arrear of the rent and the value of the cattle, goods, 
&c. distrained, was prayed by the avowart, granted, and executed, and that thereupon 
avowant had judgment to recover the arrear of rent found, together with a sum for his 
costs and damages, was held ill, on demurrer. 

a. Sureties in a replevin bond are not discharged by the execution of a writ of en¬ 
quiry, under Car. a. c. 19. s. a3., and a judgment thereon for avowant to recover 
the arrear of rent found, together with a sum for his costs and damages. 

moiigk 
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nwugh complained against E. T. for taking and unjustly 
detaining his cattle, goods, and chattels^ in a certain 
dwelling-house, and thereupon E. T. avowed the taking 
for rent mreret and that Jmathan Watmough^ not 
pleading in bar to such avowry, it was considered by 
the Court, that he should take nothing by his said plaint, 
but that he and his pledges should be in mercy; that 
E. T. should have a return of the said cattle, goods, and 
chattels. Then the declaration averred, that Jonathan 
Watmough did not prosecute his suit with effect, where¬ 
upon the sheriff assigned the bond to the Plaintiff. 
The Defendant pleaded in bar, that, after the said 
judgment in Trinity term,- 55 G. 8., the said E. T. 
prayed the writ of the king to the sheriff of Lincoln, to 
enquire of the arrear of the rent, and the value of the 
cattle, goods, and chattels so distrained, which writ was 
granted and executed, and the inquisition thereupon 
was,returned, that 36?/. 105. was due for rent, and that 
the cattle, goods, and chattels were worth that sum; 
and that thereupon E. T, had judgment against Jonathan 
Watmough, to recover the said sura, and 79/. 5s. for his 
costs and charges; and that E. T, should have exe¬ 
cution thereof. To tliis plea the Plaintiff demurred. 
This demurrer was argued in Eastei- term last. 

Blosset Serjt, in support of the demurrer. — The plea 
does not answer the breach; when a bond is given to 
prosecute with effect and to make a return, a plea which 
does not aver a prosecution with effect as well as a re¬ 
turn, is ill; where there is an obligation conditioned to 
do several things, the obligation is forfeited on the 
breach of one. What damages the Plaintiff* may or 
may not have sustained by breach of the condition to 
prosecute with effect, is quite another consideration; if 
lie has sustained none, that will nppjKtr on the writ of 
enquiry, but the object of this bond is, to secure the 

costs 



IN THE First Year of GEO. IV. 


109 


costs as well as the rent; all the conditions ofthe bond 
are distinct and independent; this is laid down by 
JLee C. J. in Morgan v. Griffiths (a). “ In all replevin 

bonds there are several independent conditions ; one to 
prosecute, another to return the goods replevied, and a 
third to indemnify the sheriff; and a breach may be 
assigned upon any of these distinct parts of condition.” 
The first condition th prosecute with effect was intro¬ 
duced by statute, as a remedy for the tedious proceed¬ 
ings against pledges. — The condition to make return, 
was introduced from the custom of taking pledges de 
retomo habendo, which were wholly distinct from the 
pledges for prosecution. There are cases in which a 
breach of one of the conditions of a replevin bond has 
been deemed a sufficient cause of action, without allege 
ing any breach of the other. Vaughan v. Norris {b), 
Dias v. Freeman (c), GwUlim v. Holbrook {d). The legal 
meaning of the term prosecuting with effect is prosecut¬ 
ing with success, as the object of the condition is to 
secure the party’s costs. This is clear in the case of 
pledges on other actions (e) as well as in replevin {ff) 
Ormond v. Biet ly {g). It appears, also, from the deter¬ 
minations on the stat. 4 Ann, ct 16. .v. 16., as to the 
making of ail entry or claim to avoid a fine, upon whjjEh 
an action must be commenced within a year and prose¬ 
cuted with effect (A). Whatever effect, therefore, the 
judgment to make a return, and the return itself, may 
have towards satisfying the condition for a return, it can 
have none towards satisfying the condition to prosecute 
with effect, {Cooper Sherbrooke {i), Baker v. Lade) {k) 
which was intended to give the landlord security for his 

(a) 7 Mod. 380. (^g) Carth. 510. 

\b) Cas. Temp. Hardw.liT. {. 5 ») See Adams on Ejectnt, 

c) s T. R. 195. 93. 94. last ed. 

d) i P. 410. (0 * IVils. 117. 

^e) Cartb.sig.pePHoltfQ.J, Carth, %S3* 

(/) Gilh, Replevin, 95. 


1820. 

TurnoR 

V, 

Turner. 


costs 
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costs a^inst a t^exatious tenant. Yea v. Lethbridge (a). 

Page V. Earner, (i) 

Cross Seijt., contra. The conditions of the bond are 
in the alternative; either that the party shall prosecute 
with effect, or that he shall make a return. If it were 
otherwise, the Defendant, though satisfied by a return, 
might go on for damages. In all the cases where after 
a return has been adjudged, the avowant has sued for 
an omission to prosecute with effect; the return, though 
adjudged, was never made, so that the party was 
without any satisfaction. After judgment for the De¬ 
fendant, by the common law, a writ de retorno habendo 
was awarded (c), and before the party calls on the sure¬ 
ties, he should endeavour to obtain a return. Instead of 
that, he waives the benefit of the judgment for a return; 
and ho takes the benefit of the stat. 17 Car. 2. by suing 
out, a writ of enquiry: Upon this writ he enters up 
judgment for damages, and entitles himself to an exe¬ 
cution, by Ji. fa. This execution would give him all 
the goods he could have taken under tJ| 3 ?-judgment for 
a return, and all the other goods of the Tlaintiff too; 
so that the judgment for a return, is merged in the 
judgment upon the writ of enquiry. Cooper v. Sher~ 
hrooke is in point, and it is laid down in t|ie books of 
practice, that where a party sues out a writ of enquiry 
under 17 Car. 2., he cannot afterwards go against the 
pledges (dj';- At all events the declaration is bad, for it 
does nd^lhow that the party did not prosecute with 
effect ; it shows that judgment was entered up for a re¬ 
turn ; and when that was done there was an end of the 
suit. The allegation should have been, that no return 
was made; all the precedents are so; either that the 
party did not prosecute with effect, because no judgment 

t 

(a) 4 T.R. 433. (f) Com, X>ig. Pleadett 3- 

(*) I B.tf P. 378. K. 31. 

{^) Tidd. j[o8x. 6th ed. 


was 
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WAS arrired at, or that there was a judgment, but no 

return. 

Blosset, in reply. It appears from Cooper v. Sher-- 
brooket that even where there is a judgment for a return, 
an enquiry may be had under 17 Car, 2. It is not ne¬ 
cessary, therefore to show that no return has been made. 
The declaration here is the same as in Dias v. Freeman, 
and the judgment itself, or the sort of judgment, makes no 
difference in the case, the only question being whether 
the party has prosecuted with success. Baker v. iMde 
shows, that the judgment under 17 Car, 2. is cumu¬ 
lative, and does not affect the common law. No case 
is cited in Tidd, and he only states, that, if a party has 
a judgment and an enquiry, he cannot sue on the 
breach for not returning: but this position does not 
affect the breach for not prosecuting with effect. 

Cur, adv,/oult. 


18 S 0 . 

TdtiMOK 


Tolunut. 


Dallas C. J. having stated the case and pleadings, as 
above set fort^, now delivered the judgment of the 
Court. 

The question which the Court has to decide is, 
whether this plea is a good bar to the Plaintiff's ac¬ 
tion, which action is against one of the sureties in the 
replevin bond, the condition of which is set out in the 
declaration; and it appears to have been that Jonathan 
Watmough should prosecute his suit with effect against 
the said Edmund Tumor, for taking and unjUifiy detain' 
ing his cattle, goods, and chattels, and make a return 
thereof if a return should be adjudged. We think the 
condition of the bond was broken; by the Plaintiff in 
replevin becoming nonsuit he has not prosecuted his suit 
with effect. Although it appears by the declaration, 
that a return of the cattle, goods, and chattels was 
awarded, yet we think the avowant had his election, 
whether he would proceed by a writ de retomo hahendo, 

or 
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Turkor 

V. 

Turner. 


or by the ‘course which he has pursued, namely, the 
issuing of a writ of enquiry under the statute of Charles 2, 

If the Court were to decide, that this plea was a good 
bar to the Plaintiff’s action, it would follow, that the 
avowant or person making cognizance for rent, would 
not derive from the sureties in the replevin bond, the 
benefit which was intended to be given to them by the 
statute 11 Geo. 2 . (a) 

The statute 17 Car. 2 . (&) enacts “ that wheresoever 
a Plaintiff in replevin shall be nonsuit before issue 
joined, the Defendant making a suggestion in nature of 
an avowry or cognizance for the rent, to ascertain the 
cause of distress, the Court, upon«his prayer, shall award 
a writ to enquire by a jury touching the sum in arrear 
at the time of the distress and the value of the goods 
taken, and, upon the return of the inquisition, the de¬ 
fendant is to have judgment to recover against the 
Plaintiff the arrearages of such rent, in case the goods 
distrained shall amount to such valueand similar 
provisions are made where the Plaintiff’ becomes non¬ 
suit after cognizance or avowry made, as this case was. 

The parties to the replevin suit are the person whose 
goods are distrained and the person making the distress. 
Previous tt> the statute 11 Geo. 2 ., if he, whose goods 
were distrained, was a person of little worth, so that the 
avowant or person making cognizance for rent could 
have no fruit of his judgment on the inquisition under 
the statute Car. 2 ., he was driven to an intricate pro¬ 
ceeding” against the sheriff, if he had not taken suf¬ 
ficient pledges, which, by former statutes, he was directed 
to do, or to a proceeding in the sheriff’s name against 
the pledges taken by the sheriff, if he had taken a bond 
from the pledges. 

Great delays and inconveniencies attending this course 
of proceeding, the legislature, in the eleventh year of the 

(fl) f. 19 . s. * 3 . {b) c. 7, /. %. 

reign 
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reign oF George the second, to prevent (as’ the statute 
says) vexatious replevins of distresses taken for rent, 
enacted, ** That all sheriffs and other officers Having 
authority to grant replevins, may and shall, in every re¬ 
plevin of a distress for rent, take in their own names, 
from the Plaintiff, and two responsible persons as sure¬ 
ties, a bond in double the value of the goods distrained 
(such value to be ascertained by oath of one or more 
credible witnesses), and conditioned for prosecuting the 
suit with effect, and without delay, and for duly return¬ 
ing the goods distrained, in case such return shall be 
awarded before any deliverance be made of the distress; 
and that such sheriff or other officer taking any such 
bond shall, at the request and costs of the avowant, 
or person making cognizance, assign such bond to the 
avowant, or person aforesaid by indorsing the same,” 
(in the manner mentioned in the act). And the act 
then provides, that, if the bond so taken and assigned 
be forfeited, the avowant or person making cognizance, 
may bring an action and recover thereupon in his own 
name. 

It is (juite clear from the language of this act, that 
the legislature meant to give the avowant, or person 
making cognizance, a further and additional security, 
and to place him in a better situation than he was in 
under the law as it then stood. But this act has another 
wise provision ; for, the framers of the act, fearing that 
this indulgence might be used vexatiously, have intro¬ 
duced this clause, namely, that the Court, where such 
action shall be brought, may, by a rule of the same 
Court, give such relief to the parties upon such bond, as 
may be agreeable to justice and reason, and such rule 
shall have the nature and effect of a defeazance to such 
bond. 

If the plea had stated, that an execution had issued 
on the judgment, and the sum recovered had been levied 

VoL. II. I and 
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and |iaid to the avowant before this action was com¬ 
menced, the case would have come before us in a very 
different shape. It is sufficient to say that this is not 
alleged. We think that this action is well brought, 
and that the plea is no bar to it. If the action shall 
be enforced, so as to work injustice, the Defendant has 

a plain remedy, under the statute 11 Geo^ 2., by an ap- 

« 

plication to this Court for relief! 

Judgment for the Plaintiff*. 


(IN THE EXCHEQUER CHAMBER.) 


Monkhouse, Wright, and Fairbairn, v. Hay 
and Others, Assignees' of Matthews, a 
~ Bankrupt In Error, (a) 


X. A trader 
assigned a ship 
to in trust, 
to pay a debt 
due from the 
trader to 
and his part 


^SSUMPSIT for money had received by the Defend¬ 
ants below (Plaintiffs in error) to the use of the 
Plaintiffs below, (Defendants in error;) assignees of 
Thomas Maithews, a bankrupt. A special verdict found 
the following facts. Matthews the bankrupt, the registered 
ners, but with) owner of a ship called The Dolphin^ being indebted to 

sioTr^abed the Defendants below, by indenture (reciting the, certi- 
ihe possession ficate of the registry of the ship) dated the 22d November^ * 
oflhe^ship at" assigned the ship, then at sea, to the Defendant, 

the time of his Fairhaim, as a security for the debt of himself and his 
bankruptcy: 

Held, that the ship passed to the assignees ^under the commission of bankruptcy, by 
virtue of the 21 Jae» i. c. 19. s. ii., although before the act of bankruptcy the re¬ 
gister was indorsed to A.y and shortly afterwards (three months before the issuing of 
die commission) the ship was newly registered in his name, and continued so regis¬ 
tered at the tiiqe.the commission was issued. — 2. The 2i Jae, x. c. 19. s, ii. is not 
repealed as to shipping, by the ship register acts. 

(a) See A, 19^. 


to- 
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co-partners, the other Defendants below; the ship to be 
sold if the debt was not paid in a certain time. The 
deed contained a covenant by Fav bairn, to re-assign the 
ship to the bankrupt, on payment of the debt before the 
sale; and, that, until the ship should be sold under the 
deed, the bankrupt was to be permitted to have, hold, and 
enjmj the same, and to receive and take the gains and 
profits for his own use and benefit. A. copy of this deed 
was delivered, on the 22d November, 1815, to the proper 
officer of the custom-house at Sunderland; the ^lip re¬ 
turned a few days afterwards : on the 29th of November, 
1815, the proper indorsement was made on the certifi¬ 
cate of the registry, ‘and on the 31st 1816, 

Fairbairn obtained a new register in his own name. At 
the time of the execution of the assignment, the bank¬ 
rupt had the possession of the ship, and continued 
from that time, until the 1st of June, 1816, to exercise 
all the acts of ownershfp, by appointing captains., dis¬ 
patching the ship on voyages in January and April, 1816, 
and from time to time repairing and insuring her at his 
own expcnce; but she was navigated under the certifi¬ 
cate of registry, which had been granted io Fairbairn, in 
compliance with the register acts. The Defendants be¬ 
low never interfered in any way with the conduct or 
management of the ship, until the 1st June, 1816, when, 
on the return of the ship from a voyage on which she 
had been chartered by the bankrupt in April 1816, 
they took possession of the same, displaced the master 
from his command, and re appointed him under them¬ 
selves. On the 11th of Map, 1816, a commission of 
bankrupt had issued against Matthews, w'ho had com¬ 
mitted an act of bankruptcy, in December, 1815. The 
demand of the Defendants below upon the ship, had 
been reduced by payments to 5951., and the clear pro¬ 
ceeds, remaining in their hands after the sale, amounted 

12 to 
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1820. to 585/., but whether, &c. Judgment for the Plaintifis 

^ below. 

Monkhouse 

•o. 

Hay. Parke<, James, for the Plaintiffs in error. 1 st. Since 
the passing of the register acts, the stat. 21 Jac. 1. 1 \ 10 . 

s. 11 . does not apply toships. 2 d. Enough is 

not found on the verdict to entitle the Defendants in 

« 

error to recover. 

Upon the statute of James the mere possession of the 
bankrupt, even at the time of bankruptcy {Jones v. 
lyw^er) (a) docs not entitle the assignees to recover, un¬ 
less he has also the reputed ownership in the thing 
possessed, and has taken on himself the disposition of it, 
as owner: in Lingham v. Biggs, {h) Eyre C. J. says, 
“ Being allowed to have the possession of goods under 
circumstances which give the reputation of ownership, 
brings the case within the statute. The possession, 
ther^'fore, must be accompanied at least with the ap¬ 
parent power of selling: but, since the passing of the 
registry acts (c), British registered ships cannot be trans¬ 
ferred without an accompanying documentary title: ap¬ 
parent possession is not that which entitles the possessor 
to pass them, as in tlie case of ordinary goods. Ex 
parte Yallop (d). This case resembles that of a chattel 
interest in land, which has been held not to be within 
the statute. Ex parte Marsh (c), and the judgment of 
Burnet J. in Byall v. Bolle [f), shows why: “ As to the 
possession of the goods, I have no way of coming at the 
knowledge of the owner, but by seeing who is in pos¬ 
session of them, but the possession of-land is of a differ¬ 
ent nature for a man may be in possession of land as 
tenant at will, as a mortgagor is to the mortgagee be- 

(fl) 15 East, %i. {d) 15 yes. jun. 60 . 

(A) I B.^P. 87 . (e) I Fes. sea. 35 a. 

(f) 26 G. 3. c,6o. 34^.3* (J) s. xitk. 168. 

t, 68 . 


fore 
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fore the* condition broken. A purchaser may call for 
the title deeds and need not be deceived unless he will.” 
So Lord Kenyon says, in Gordon v. East India Com- 
pany (a), “ The case of real property is in a different 
situation; no purchaser is satisfied with the mere pos¬ 
session of an estate; before he purchases he calls for the 
title deeds, and examines whether or not the possessor is 
entitled to the estate; but the possession of personal 
property is generally the title on which the world relies.” 
— The Court will not extend the statute of James^ be¬ 
cause it is productive of many hardships, and though it 
might have been useful when the operations of trade 
were few and simple, the case is very different now, when 
apparent possession does not confer the credit which it 
used to tlo. 

Secondly, the jury have not found the reputed owrter- 
ship to be in the bankrupt, and, unless they do so, the 
Defendants in error can have no right to recover: it 
was said by Eyre C. .7., in Linghavi v. Eiggs^ “ It was 
well observed by Mr. Justice BidleVy in Walker v. Bur¬ 
nell^ that questions on the 21 Jac. have much more of 
fact than of law in them.” It may bo admitted, that, 
if the jury find a fact or facts ^o which no other fact is 
opposed, the Court may be left to draw ail inference; 
but here the jury find conflicting evidences of owner¬ 
ship, and omit to strike the balance between them. If 
a .ship were let for years, as in Frazer v. Marsh {b), the 
jury would be bound to decide in vrhom was the reputed 
ownership at the time of the bankruptcy, and they are 
equally bound to do so in the present case. In Midler 
V. Moss (c). Lord Ellenbormigh says, “ Reputed owner¬ 
ship is a fact which ought to have been found.” 


1820 . 

Momkuouse 


V. 

Hay, 


(c) iM.^ S, 335. 


1 3 


(a) 7 T,R. 234. 
(A) a Campb. 517. 


Tindal, 
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Tindalf 'for the Defendants in error. — As to the 
second point, in all the cases on this subject, there has 
been a mixture of fact and law, and it has been left 
to the Court to decide, whether, under the facts, the 
reputed ownership was in the bankrupt. If the jury 
find the reputed ownership to be in him, no question can 
be left for the Court; therefore, taking the special ver¬ 
dict as it now stands, there is enough to entitle the De¬ 
fendants in error to recover. 

As to the first and main point, this case falls within 
the statute of James^ unless the ship register acts oper¬ 
ate as a repeal of that statute as far as ships are con¬ 
cerned. But the ship registry acts relate to objects 
entirely different from the' objects of the statute of 
James. The object of the registry acts being to exclude 
the competition of foreign shipping, that of the statute 
of James to prevent false credit. Then, the possession 
and management of the ship continued by the bank¬ 
rupt so long after the transfer, is a sufficient reason 
for calling this a case of reputed ownership. It is con¬ 
trary to daily experience, that parties who supply a ship 
with necessaries, should have recourse to the document¬ 
ary title; the person who puts himself forward as ap¬ 
parent owner, is the person charged, and liable upon 
evidence that he has acted in such a capacity. It would 
be a great inconvenience, therefore, if the reputed owner 
should not be responsible to such claimants. — As to 
chattel interests in land, they are, clearly, not within 
the purview of the statute. — The register acts do not 
affect titles, passing by operation of law, as, to execu¬ 
tors or . administrators, in case of death, pr to assignees 
generally in case of bankruptcy. In these cases a title 
may be transmitted without any of the forms required 
by statute; there is no reason, therefore, why it may 
not be so transmitted in a particular case falling within 
the operation of the statute of James : and there never 


was 
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was one which came more completely within the spirit 
and very language of that act than the present, the deed 
containing all the expressions employed in the statute. 
In Ex parte Matthews (a) Lord Hardwicke says, “ A 
mortgage may be made of a ship at sea; and if mort> 
gagee takes all methods in his power to get the pos« 
session, such as bill of sale, &c., it will be out of the 
statute of Jacm 1., as was held in Brofwn v, H^athcote; 
which case was taken notice of n Rpal v. Ramies ; other¬ 
wise no security could be made of a ship at sea.” If in¬ 
deed the ship continues at sea, the case does not seem 
to fall within the provisions of the statute, but if it 
returns, the statute immediately applies. Ex parte Bat- 
son. (b) In Ex parte Yalldp^ the Court did not give any 
decisive opinion against the doctrine contended for, and 
in Mesiair v. Gillespie (c), the Master of the Rolls ex¬ 
pressly recognizes it; Robinson v. M^Donnel (d) is ex¬ 
pressly in point, and though now to be reconsidered, 
may be cited for the language and opinion of Lord El- 
lenborongh. 


1820 . 


Monkhousb 

V. 

Hay. 


Parket in reply. Robinson v. M*Dontiel and Hay r. 
Fairbairn ( e ) are now to be reconsidered by the Court, 
and the other authorities do not come up to the point of 
the present case. The clause of the deed which enables 
the bankrupt to retain the ship, does not and cannot 
enable him to hold himself out as reputed owner, for 
every one is able to inspect the register. If the ship had 
been let, and the lessee had become bankrupt, that 
would not have been conclusive on the true owner, and 
this cose does not differ from the case of a lessee. 


(a) % Fes. sen. 17a. 

(i) 3 Bro. Ch.Ca. 363. 
(e) II Fet.jun, 645- 


{d) Selw. N. P. 1143. 
{e) z jt. 193. 


Dallas 
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Dallas' C. J. The general question, here, is, whe¬ 
ther the ship Dolj)hin was in the possession, order, and 
disposition of the bankrupt at the time of the bjink- 
ruptcy, with the consent and permission of the true 
owner and proprietor; and two objections have been 
urged against tlie claim of the Defendants in error to 
this ship; one, that the reputed ownership should have 
been found by the jury, — that it has not been found, 
•— nor have facts been found on which the Court could 
infer any such reputed ownership; — the other, that 
the possession of the bankrupt at the time of the bank¬ 
ruptcy could not constitute a reputed ownership under 
the statute of James^ inasmuch as by the register acts no 
one can be reputed owner but he who is registered as 
such. 

Upon the effect of possession by the bankrupt at tlie 
time of the bankruptcy, with respect to reputed owner¬ 
ship,^ the facts are such (here his Lordship stated the 
facts of the case) that it is impossible to conceive a 
stronger case of apparent ownership, continuing up to 
the time of the bankruptcy: but, independently of this, 
and as far as the conduct of the assignees could affect it, 
the property, here, would pass to them; for, at the pe¬ 
riod when‘the commission was sued out, the ship was 
on a voyage; and in every case of a transfer of a ship 
at sea, the assignee must do, not that which is impos¬ 
sible, (namely, possess himself of the ship at sca,)‘ but 
what he can do, that is, assert his title at the earliest 
period when he can make it available by taking posses¬ 
sion. This the Defendants in error did on the ship^s 
return^ and as soon as they were enabled to do so under 
the commission; and the question, therefore, comes to 
this, whether the register acts operate as a repeal of the 
statute of James ? Now those acts were made with a 
view to very different objects. — The register acts relate 

only 
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only to trnnssfctions between vendor and vendee; to 1820. 
cases of real ownership. The statute of James was 
passed to prevent tradesmen from being injured by false ■ 

credit derived from apparent or reputed ownership: the Hay. 

case of apparent ownership is, by the very term, opposed 
to that of real ownership, and therefore cannot fall 
within the purview of the registry acts. The vessel, in 
the present case, is left in the possession of the bankrupt 
with the consent o€> the* true owner and proprietor, 
and I agree with Lord JEllenboroughy that “ these 
statutes do not aifect titles passing by operation of law, 
as, to executors or administrators in case of death, 
or, to assignees generally in case of bankruptcy. 

In. these cases a title raav be transmitted without 
any of the forms reijuired by the statute; and if 
a title may bo transmitted without these forms in 
cases of bankruptcy generally, we see no reason why it 
may not be so done in a particular case, falling within 
the scope and operation of the statute of James'* (a) 

That is the true ground on which these cases are dis¬ 
tinguishable; wo are not now considering the case as 
between vendor and vendee, but as between an assignee 
by operation of law, and an owner who has permitted 
the bankrupt to retain the vessel in his order and dis¬ 
position. 

As to the other point, I will only say that sufficient 
facts appear on this record to refer to the Court the 
question of apparent ownership; and it appears to us 
that the conclusion to be drawn is, that the bankrupt 
was in possession with the consent of the true owner 
and proprietor. A reputed ownership in goods is' jesta- ' 
blished by the fact of the bankrupt’s having the carder 
and dispositibh of them with the consent of'die true 
owner. Here, the bankrupt had such order and dis- 

(a) Cited in Hay v. Fairtainh 2 B. ^ ' 

K position. 


Voi. II, 
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1820. 


Mokxi^.use 

Hay. 


position of the ship; and we arc, therefore, of opinion, 
that the judgment of the Court of King’s Bench should 
be affirmed. , , ^; 

, Judgment affirmed accordingly. 


Richardson J., who, while at the bar was of coun¬ 
sel in the cause in the court below, was absent. 


REGULA GENERALIS. 

{Hilary term, 60th Geo. III. and 1st Geo. IV.) 

It is ordered by the Court, that from and after the 
last day of this present tjilary term, no motion shall be 
made at the bar on the last day of any term touching 
the amendment of any fine or recovery, or any of the 
proceedings therein. 

11. Dallas. 

J. A. Park. 

J. Burrough. 

J. Richardson. 


END OF TRINITY TERM. 
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AND IN THE SUBSEQUENT VACATION, 


In the First Year of the Reign of George IV, 


Georgk Evans Bruce and Andrew Batwell June 14. 

V. Thomas Bainbridge. 

H IS Honor the* Vico Cliaiicollor, by an order in this The devii-or, 
cause, dattxl 7 th March last, ordered a case to be hy will, left all 
made for the opinion of the Judges of this Court. This personaf 

.... .4* . estates”''fo his 

brother ; by a codicil reciting, tliat biiice I he making of the will his brother had died, 
and that devi or, was possessed ot a considerable fortuiie«both real and person'ai, the 
devisor, after a devise to nephew ./., left all his estate^, lands, and tenements in H.y 
F, and At., to his nephew, G. E.t ami orher land, to nepl^l^s L and C., respect¬ 
ively, none of them to come into possession till they were respectively of age; and 
if one or more of ^em should die before he or they came of age, the estate or es¬ 
tates of him or thern|TO dying were then left to nephew J. and his issue lawfully begot¬ 
ten ; and if J. should die wit hout issue, to G. E. ; and for default of such issue in G. E., 
to L» and his issue ; and iti default of such issue in to C. and for 

default of such issue in C, to nephew S. and his issue; and for (refyiilt of such issue in 
St to niece K. and her issue, in such manner, and under such restrh^on^ and limit-, 
ations as she shoultj^iiik proper to dispose of the saine A^io|^er1jsue, it being the 
intent of the will to pfevent waste by making the set'eral Children of G. B. tenants for 
life only. Power for nephews marrying to make reasonable se^einet^ on thlAr wiVeib 
and to dispose of their respective estates among the issued silch marritgef, vin man¬ 
ner at they should think proper to limjl and appoint the sag^*^The^ residue not dis¬ 
posed of was left to nephews and niece, except to be J^ 4 ded among thefn, share 
and share alike, at their respective coming of age; and if any should die before that 
time, the share of the party dying to go to the survivors and surviyor: Held, that G» 
E-t under this will and codicil, took an estate fur life in the land^ in ff. 

VoL. 11. L case* 
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case first *set out the will of Dr. Lewis Bruce dated the 
S2nd October, 1788» and duly executed and attested, to 
pass real property. The will, after some preliminary 
matter, proceeded thus: . 

** And as touching and concerning all the real and 
personal estates as well in England as Ireland, which 1 
am seised, possessed of, or otherwise entitled to, either 
in possession, reversion or remaiifder, after payment of 
said- debts and legacies, 1 give, devise and bequeath the 
same In manner following, that is to say, I give, devise 
and bequeath to my brother George Bruce, Esquire, of 
the city of Cork, ail my real and personal estate in lands, 
•tenements and hereditaments or otherwise, both in Eng¬ 
land and Ireland, to hold to him, his heirs, and assigns, 
for ever, subject and chargeable with the payment of the 
aforesaid debts, and subject and chargeable also with 
the payment of the several annuities and legacies here¬ 
after given, devised and bequeathed by this my will’*—: 
and, towards the conclusion, contained the following 
clause: ** All the rest, residue and remainder of all my 
real and personal estates, both in England and Ireland, 
not heretofore disposed ot^ I give, devise and bequeath 
unto ray said brother George Bruce, Esquire, his heirs, 
executors, administrators and assigns for ever: and 
lastly J do hereby appoint my said brother George Bruce, 
Esquire, sole executor and residuary legatee to this my 
-I^st will.** By a codicil, dated 18th Eehiiary 1779, 
also duly executed and attested, (which recited the will 
abova referred to and the appointment of George Bruce, 
.jthen lately deceased, residuary legatee and sole execu¬ 
tor,) Lems Bruce nominated and appointed his nephews 
Jonathan and George Evans Bruce executors of his will, 
in the -room of their father deceased. The codicil then, 
after reciting that his brother deceased, by will, ap¬ 
pointed Him, Lewis Bruce, residuary legatee, proceeded 
thus: And whereas I am seised and possessed of a 

C9nsiderable,/^r/une, both real and personal, which by 

4 my 
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my will I did intend for my said brother deceased, ex:* 
cept such parts thereof as are therein otherwise disposed 
of; now I do, by this codicil, will and dispose of the 
fortunes aforesaid in manner and form following — 
(after sundry legacies, and a devise of tithes add a term in 
lands in Ireland, to devisor’s nephew Jonathan Bntcc) 



V. 

Baimbridge. 


— ** To my nephew George Evans Rntce I devise, give 
and bequeath all my estates, lands, and tcnclxients inHet't- 
fofi'dshire, Finchley and Middlesex, in England, which I 
am seised or possessed of in right of my late wife.*' Then 
after some fuVther devises of Irish property to devisor’s 
nephews Lewis Bruce and Charles Bruce, respectively, and 
lejtacies to other relations, and friends, the codicil pro* 
ceeded thus: And further it is my will, that my said 
nephews shall not be entitled to the actual seisin or posses* 
sion of the several estates, bequests and annuities herein 
devised and bequeathed to them, until they shall respec¬ 
tively attain their several ages of 21 years ; and, that the 
issues and profits thereof, over and above what shalf be 
thought necessary for their respective maintenance and 
education, shall annually accumulate for their respective 
uses so soon as they shall attain the several ages afore* 
said: and, if one or more of my said nephews shall 
happen to die before he or they shall attain his or their 
age or ages of 21 years as aforesaid, then, and in that 
case, 1 devise and bequeath the estate and estates of 
what nature or kind soever hereinbefore devised andj 
bequeathed to him or them so dying, Jo my nephew 
Jonathan and his issue lawfully begotten: and, if the 
said Jonathan shall happen to die without issue, then 1 
devise and bequeath the estates, which he shall derive or 
be entitled to under and by virtue of this my will, to his 
next brother George Evans Bruce; and, for de&ult of 
such issue in the said George, then the estates of the 
said Jonathan and George to go to and vest in my ne¬ 
phew Lewis and* his issue aforesaid; and, in default of 
sUch issue in the said Lewis, then the estates of the said 
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Jonathan^ George and Lewis io go to and vest in my 
nephew Charles and his issue as aforesaid ; and, for de¬ 
fault of such issue in the said Charles, then the estates 
severally herein devised and bequeathed to his brothers 
aforesaid to go to and vest in nephew Satil and his 
issue in like manner; and, for default of such issue in 
the said Saul, then the whole of tlie estates devised and 
bequeathed to her brothers as afbrbsaid to go to and vest 
in my piece Catherine Bruce and her issue, in such 
manned, and under such restrictions and limitations as 


she shall think proper to dispose of the same to and 
amongst her said issue; it being the intent and meaning 
of this ray will to prevent waste by making the several 
children of ray brother George, deceased, tenants for life 
only. And further, it is my will, that such of my said 
nephews as shall marry shall be authorised hereby to 
make reasonable settlements u))on such wives as they and 
each of them shall take, and dispose of their respective 
estates to and among the issue of such niarriitges in such 
manner as they shall think pro})er to limit and appoint 
the same.’" Alter a pecuniary legacy to Catherine 
Bruce, the ccxjicil then proceeded as follows: “ All 
the rest and residue uf my worldly substance, of what 
nature and kind soever or wheresoever not already dis¬ 
posed of by this my codicil or by my last will, to which 
this is annexed, I devise, give and bequeath to my ne¬ 
phews and niece aforesaid, except my nephew Satd, who 
is to take no part thereof, being amply provided for 
otherwise, to be ilivided among them, share and share 
alike, at their respective ages of 21 years; and, if one or 
more of them shall happen to die before he, she or 
they shall severally attain his, her or their respective age 
or ages o£ years; then, I will and direct, that the 
share or shares of hini or them so dying shall go to the 
survivors and survivor of them.” 


llie questioq tor the opinion of * the Court was, 
“ What estate did George Emits Bi'vce take under the 

will 
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will and cddteH'df Dr. Lems Bruct or eithor of them in 
an estirte sftkiate at Totteridge, in tbe coanty of HeHs.** 

Lams Sfijt., (with whom was Leiis Serjt.) for the 
I’laintiff. By the first devise in the ccidicil to the 
Plaintiff’ Bruce under the word estates, accompanied as it 
is there, he certainly would have taken a fee. Holdfast, 
dem. Cooper, v. Marten {a), Fletcher v. Smiton {b)i Roe, 
dem. Child, y. Wright {c\ Ifj however, it be d^i^nded 
that the words of the devise ovento the other nephews are 
inconsistent with the grunt of a fee to the Plaintiff, those 
words are at l^st sufficient to give him an estate tail; for 
the word hstie in a will is equivalent Xaheirs^ King v. 
Melting (d), a leading authority on these points, is, as 
reported in 2d Liewnz, almost the same as the present 
case. The power given to the nephews to make seldO- 
tnents on their marriage does not narrow the corisiruc- 
tion, it being as necessary for a tenant in tail to havg a 
power in order to enable him to make a settlement, as 
for a tenant for life. Besides, the estates of the nephews 
are, in case of their deaths, devised over to the niece; 
but a mere life estate could not be the subject of a de*- 
vise over. The words, “ it being the intent and mean¬ 
ing of this my will, to prevent waste, by making the 
several children of my brother tenants for life only,” 
though in a certain degree expressive of intention, give 
no estate, and therefore can only operate as a condition} 
as such, they arc void, and Cannot control the intent 
before clearly expressed, to give the nephews an estate 
tail. To this effect is the rule as to intention laid down 
by Fearne. (e). As a question of intent, therefore, it is- 
clear, from the whole codicil, that the devisor meant to 
give his nephews an estate tail, and such intent cannot 


V. 

BAlNERmOF.' 


{a) I T. R, 411. 

(b) t T.R. 656. 

(tf) 

{d) t Bwtn 214. S25. %Le%u 

L 3 


58. 3 Keb. 42. 50. 95. Poll, 

lOJ. 

(r) 6Ed. i66. to 172 « 


be 
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1820. be Bacrificed to tho8e*latter words, which amount to no 
.^ other than a condition inconsistent with the preceding 

V. («) 

Bainbridoe 

Bosanquet Serjt., (with whom was Vaughan Serjt.,) 
contra. By the express wor<ls of the devisor, the 
Plaintiff takes only an estate for^ life. The particular 
intent must, it is said, be sacrificed to the general, where 
both cannot stand together; but, in the endeavour to pre¬ 
serve the general intent, at the expense of the particular, 
both of them have too frequently been sacrificed ; and 
the Court will not carry the rule further ihan it has ex¬ 
tended already. In Pierson v. Vickers {b) I.ord Ellen-- 
borough says, “ It is very doubtful in all these cases 
whether we do not act contrary to the real intention of 
the testator in giving more than a life estate to the first 
taker;” and Willes C. J. says (c), quoting Reynolds 3.y 
§hall not a man be allowed to speak his own mind in 
a will ? Surely a man ought to be allowed to do so; and 
yet, if we consider how miserably some wills have been 
tortured, we may fairly say that this is a privilege not 
always allowed to testators.” It is true, that where the 
general intent cannot be ^ected without giving the de¬ 
visee an estate tail, that construction must be put on a 
devise, Ijangley v. Baldwin (d ); but that is not necessary 
here; and independent of the express words, it is clear 
the devisof meant the nephews only to have an estate for 
life. If they marry and have issue, that issue is not to 
inherit in the ordinary way, but to take distributively 
under the appointment of their parents: and yet it is 
contended, that one nephew may take an estate, suffer a 
recovery, and defeat this disposition to the future grand 
nephews. Issue may be applied as a word of purchase 

(a) See Fearncs Rem. sij6. {c)lnGingery.lVhiteifViUest, 
158. See alio Barter^ a 351. 

B, CS* P, 485. and Doe^ dent. (</) In Jittornty-General v. 
Cfilev. Goldsmith-, T Taioit, 20 ^.^ Hultcn. l.P.lVms.s^, 

{b) j; F.astf 54*?. 

or 
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or limitation, accordingly as the intent of the devisor 
may require, (a). The provision made for the grandne¬ 
phews shews, that, with respect to them, it is used as a 
word of purchase, and the sense there affixed to it must go¬ 
vern the sense in which it is to be applied in the rest of 
the will. Robinson v. Robinson {b), Hockleoj v. Maw- 
bey(c)i ami Doef dem. Wright, v, Jesson (d), especially 
the latter, seem to rule the present case. In Doe v. 
Jesson the power in the parent to appoint among his 
children, was one of the reasons for holding that he had 
only an estatp for life, notwithstanding the devise was to 
sneh hem ojf^ his body as the parent should appoint. 
Upon the authority of that case, too, the same construc¬ 
tion must be put by the Court upon the word issue, in 
the first part of this codicil, as has been put by the de¬ 
visor himself in the latter part, and the children must 
take distributively as purchasers. A life estate, here, 
will also be consistent with the testator’s general intent: 
for, though, in some cases, if the first taker have only an 
estate for life, the property may, in consequence of his 
having no larger estate, go over to a stranger to the ex¬ 
clusion of someof the blood of the first taker; yet, here, 
that inconvenience is avoided by the parent having a 
power to appoint a fee among his cliildren. * It is not 
necessary, here, to argue what could be the effect of the 
parent’s omitting to appoint, or to entci: into the dis¬ 
tinction between powers and trusts; though-, it is pro¬ 
bable that, if the parent omitted to appoint, a Court of 
equity would consider him as a trustee, and appoint in 
his stead: Brcmn v. Higgs, {<?) 


1820 . 

Biwk 


V, 

BAlKBRODae. 


. Laiwes in reply. The codicil no where enables the 
paremt to appoint a fee among his children: he has only 

{a) By IVilmot C, J., in Ree {d) 5 M, S, 95. 

V. Grew, % Will, 313. (e) 4 Vej. Jtm. 708. 5 Ves» 

(i) I Burr, 38 . Juu, 495 . 

(c) iVes.jun, 143. 

L 1 


a bare 
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a bare power of appointment, without any mention of 
the quantity of estate to Ue appointed. The cases cited 
do not affect the. terms of the present will, and Doe v. 
Jesson is clearjy distingifishable; for, there, the devisee 
had .only .a life estate given him in the first instance. 

Cur. adv. vuU. 


The following certificate was afterwards sent: 

T^iis case has been argued before us by counsel, we 
have cbnsidered it, and are of opinion, that the Plaintiff, 
George Evans Bruces took an estate for his Ijfe only in 
the estate in question in this cause. 

A 

St 

R. Dallas. 

J. A. Park. 

J. Buruough. 

J. Richakdson. 




(IN THE EXCHEQUER CHAMBER.) 


June * 7 .(«) 


Home v. Lord F. C. Bentinck. 


The com. Plaintiff declared against the Defendant for a 

mander-in* libel. The declaration, which consisted of several 

army, having counts, setting forth various parts of the libel, with the 
directed an 

assemblage of commissioned military officers to hold an enquiry into the conduct of 
H.t a commissioned officer in the army ; and H, having sued the president of the 
enquiry for a libel stated to be contained in the report thereupon made: Held, that 
this report was a privileged communication ; that it .was properly rejected as evi¬ 
dence at the trial; and that an office copy of the same was also properly rejected.^ 


(a) The case of Monkhouse v. which is accidentally omitted, 
Hajft 114.) the date of was decided on this day. 


pub- 
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publication of which the Defendant was charg^, stal^ 
in the first count, by way of inducement, that before and 
at the time of the commission of the ofience charged, the 
Plaintiff w'as a lieutenant-colonel in his majesty’s army, 
that he had been engaged in a certain mining adventure, 
carried on under the firm of Salisbury and Co., and that 
in the Court of Chancery, an injunction had been ob¬ 
tained, restraining the Plaintiff from accepting or indors¬ 
ing bills in the name of the persons trading as aforesj^d ; 
that he had never been guilty or suspected to have been 
guilty pf unfair, dishonest, or improper conduct in the 
partnership concern ; or of any wilful or fraudulent se¬ 
creting or withdrawing himself from the service of any 
process of the Court of Chancery, or of any other im¬ 
proper conduct, but, on the contrary, had always hither¬ 
to conducted himself in a fair and honest manner in 
his transactions with his partners, and in all other 
transactions, and in every respect in a manner worthy 
of his character and situation as a gentleman and an 
officer in his majesty’s service. 

The last count of the declaration (in which the whole 

of the libel charged was set out) stated, that whereas the 

Defendant was appointed with shs other persons by his 

royal highness the Duke of York^ commander^in-chiefof 

his majesty’s forces by land, to enquire into the conduct 

of the Plaintiff in the mining adventure, in the first 

count of the declaration mentioned: and whereas the 

« 

Defendant was appointed to preside at the deliberations 
of the said persons, and to report to the said Duke, 
the opinion of the said persons touching the conduct of 
the Plaintiff in the said mining adventure ; and although 
it was the duty of the Defendant to i:eport truly the opi¬ 
nions of the said persons, yet the Defendant well know¬ 
ing, &c. but wrongfully intending to injure the Plaintifi^ 
and to deprive him of the countenance and good opinion 

of 


ISl 


ism 



Vm 

Bemtinck. 
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the Duke of Yorki falsely and injuriously suggested 
and represented to the Duke of Yorky that the said per¬ 
sons so appointed as aforesaid, had unanimously agreed 
in certain opinions, there following, of and concerning the 
Plaintiff as such officer, and his conduct in the mining 
adventure, viz. “ 1st. That Lieutenant«colonel JFfome be¬ 
came a partner in the firm of Salisbury and Co. 2d. That 
Lieutenant-colonel Homcy as appears in his letter marked 
No. expressed himself perfectly satisfied with and gave 
his consent to any arrangement that might be made by 
the managing partner of that concern. 3d. That, not¬ 
withstanding an agreement entered into by the co-part¬ 
ners, viz. that no one but the managing partner should 
draw or indorse bills. Lieutenant-colonel/fowie’s brother, 
David Home, did draw bills to a larger amount than the 
sum vested by Lieutenant-colonel Home in the said con¬ 
cern, which bills were accepted by Lieutenant-colonel 
Ifomsy on the firm of Salisbury and Co. It is necessary 
here to observe, that Lieutenant-colonel Home declares 
his ignorance of the articles of agreement, which he af¬ 
firms he never saw; and, moreover, that, in those arti¬ 
cles restricting any but the managing partner from 
drawing or indorsing bills, the word accept does not 
appear. The other partners, however, maintain that it 
was understood by them, that they were equally re¬ 
stricted from accepting bills. The court think them- 
selv^ further called upon to observe, that Lord 
lEUenborough in his charge to the jury, in an action 
in which Lieutenant-colonel Home was Defendant, 
considers the bills drawn by David Homey in the 
same light as if drawn by his brother Lieutenant- 
colonel Home, 4th. That lieutenant-colonel Home 
took measures to avoid receiving personally the Lord 
Chancellor’s injunction, restricting him from drawing, 
accepting, and indorsing bills on the firm of Salisbury 

and 
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and Co.: and, in the steps taken by him to avoid the Loid 
Chancdlor's injnnction, as well as what subsequently 
took place between himself and Quarter-master Weston^ 
the conduct of Lieutenant-colonel Home does not appear 
to have been actuated by those high and delicate feelings 
of honour, which in all transactions of life ought to in¬ 
fluence an officer of his high rank and reputation.” 
Whereas, in truth and in fact the said persons so ap¬ 
pointed as aforesaid, at the time of the Defendant’s 
making the said representation to the Duke of York did 
not, nor did they at any other time, unanimously agree 
in the said ojibion; by reason whereof the Plaintiff 
was greatly injured, &c., and also by reason whereof his 
Royal Highness George Prince of Wales, Regent of the 
united kingdom, &c., acting in the name and on the be¬ 
half of his majesty, did deprive the Plaintiff of his rank 
of lieutenaut-colonel, in the service of his majesty, and 
did also deprive him of his commission of captain ip his 
majesty’s third regiment of foot guards, &c. &c. (a). 
Plea not guilty. ^ 

At the trial before Abbott C. J. {Guildhall sittings be¬ 
fore terra 1819,) Sir Tbrrrws proved 

that the Plaintiff was, at the time of the transactions 
in question, lieutenant-colonel in the army, and captain 
in the third regiment of foot guards; the Defendant a 
major-general, and at the time of such transaction 
colonel in the army: that the witness wasjnilitary secre¬ 
tary to his Royal Highness the Duke 6f Yoi% ^com- 
mander-in-chief of his majesty’s forces; that the witness, 
as such military secretary, was in possession of the minutes 
of a court of inquiry held by the directions of the com¬ 
mander-in-chief, of which the Defendant was the pre¬ 
sident j that the court of inquiry consisted of several 




Homk 


V. 
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(«) Loss of the society ol' friends, &c. was also alleged. 


other 
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olhet* military officers as welt as the defendant, anrd,' #fat 
the inquiry was directed by-the coimpanderfB-chieflb 
be made by such court upon the conduct of the plaintiff; 
that the minutes, so in possession of th^ witness, were 
the minutes of (lie proceeding, evidence, and judgment 

of the said court of inquiry, and were delivered by the 

* 

Defendant, as president of the said court, jTcrgonally 
to the commander-in-chief, as the report of the said 
court upon that inquiry; and, that the commander-in- 
chief depositefl these minutes in the office of the com* 
mander-in-chief, and the same, by being so deposited, 
became and were under the care and in tbe'^custody of 
the said Sir Henry Torrent as such mililary secretary. 
The counsel for the DefendanJ|!.<|ltC‘n insisted, that the 
said minutes could not be adfO^ra and allowed to be 


read in evidence; and the counsel for the -PlaiiitilF in¬ 
sisted that such minuses ought to be admitted and 
allowed to be read in evidence for the Plaintiff. Abbott 
C. J. thereupon delivered his opinion, that the said mi¬ 
nutes ought not to be read in cvid^ice. 'I'he counsel 
for the Plaintiff then tendered a coj^\ of the said mi¬ 
nutes in evidence for the Plaintiff, delivered from the 
office of the commander-ir-chief; but Abbott C. J. de¬ 
livered hi^ opinion, that such copy ought not to be 
read in evidence; and under his direction the jury fonif^ 
a verdict for the Defendant. I'he counsel for the 
Plaintiff, thereupon, tendered to the Chief Justice 
a bill of exceptions, containing the several matters 
so offered in evidence, whereunto his lordship set 
his seal, according to the statute. Judgment hav¬ 
ing passed for tlie Defendant below, the Plaintiff' 
below assigned errors; and, the Defendant below 
having joined in error, the case now came on to bft 
argued. 


Evans, 
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Ewtns, JoifoiOi for the ^Fiainti^ in error* The 
matter forth in the deolaration is clearly libel¬ 
lous, B(U V. Stone (a), Thorley s. Lord Kerry {h)i 
and, at dl events, when folloiyed by the consequences 
there stated, is clearly actionable, Moore Meagher, (c) 
If, hoarever, the Court should reject the only evidence 
which can prove the existence of this libel, such re¬ 
jection will, in fact, a decision that the libel in ques¬ 
tion is one for which the party libelled can bring no 
action; one, which the party publishing is privileged to 
publish. Now the only cases in which a person may 
speak or. write to the discredit of another, and on 
which the pOrson so injured cahnot bring an action, 
are the cases of judges and jurors, Sutton v, John¬ 
stone (d), Jekyll v. [e\ witnesses, and par¬ 

ti^ speaking in courts of justice; but any further ar¬ 
gument upon this class of cases is^unnecessary, if, as will 
be clearly shewn, tlie court of inquiry was not a legal 

(P 

court. It has been holden, loo, that counsel mayjustify tile 
use of defamatory expressions, but with this restriction, 
that they must suggested, and pertinent, Brook y. 
Montague{f), So a muster will not be liable in damages 
for speaking ill of a servant whose character he is re- 
qtiested to give, provided such master can clearly shew 

4 * 

tjpd he has spoken conscientiously and without malice. 
But, in these cases, the Plaintiff is always allowed to shew 
malice, if he can, Rogers v. Clifton(g), Rexy. Wanng{h). 
The Defendant was neither master nor counsel to the 
Plaintiff; and the cases cited prove how careful the law is 


(«) I Bos, y Pul, .iji, 
{b) 4 Taunt, 355, 

(f) I Taunt, 39. 

(</} t r. H. 503. 


{e) 2 N.R. 341. 

( / ) Cro. Jac. 90. 

[g) 3 Bos.ilf Pull. 587. 
{b) s Esp, 13. 


mu 
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to prevent'unnecessary being done to the charec- 

ters of individuals. There also certain coses of con¬ 
fidential communication, in which it has been liolden, 
that a person bondJide advising his friend not to trust 
a third person, is not liable to an action, Herver v. 
Dowson (o), Van^ike v. Cleyson (b), M^DougaU i. Cla- 
Hdge (c), Cleaver v. Sarraude (c), Dunman v. Bigg (d), 
Barbatid v. Hookham (e). 

But, in all cases of confidential communication, it is 
essentially necessary that the person making an enquiry* 
should be directly interested in the object of the enquiry, 
and that the person communicating shoul^ commu¬ 
nicate only the result of his own knowledge, and to the 
person interested; neither can information be given affect¬ 
ing the character of the party, in any point save that about 
which the person enquiring is interested; and, when the 
<|ue6tion has been as ^to the solvency of a trader, the 
skill or honesty of an attorney or steward, the person 
communicating has never been permitted to defame the 
character of the party, by stating matter totally irre¬ 
levant, as, that he was a bigamist. If a man giving 
advice, calls another a thief, it is not necessary to leave 
it to thejury, whether such language is a confidential 
commumoation(/). The libel, of which the Plaintiff 
complains, has no one quality of a confidential commu'^ 
nication; it is written by persons no way interested; 
it is written to the commander-in-chief, but does 
not contain one word as to the Plaintiff's military 
conduct; it makes no complaint of the PlaintifiP's cim- 
duct with respect to the Defendant. It is not the result 



Bull.N.P, 8- 
Cro. Eiix, 541. 
I Campb, *67. 
ld > 369. 


(<•) 5 Esp. 109. 
f/j I Brod. Bing. 8., ptr 
RichardsonJ,f xnGodsons.Home, 
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of the Defendant’s own knowl^ge, but of a ][)ub]ic ev 
amination of persons ir presence of numerous spec¬ 
tators. The Hbei is not a statement of facts, it is a direct 
censure of the Plaintiff’s conduct and character. ** If a* 
felony be committed, it is a good cause to arrest one for 
felony, but not to speak words to defame one.” ScarUU 
V. BtiU (a). If the Defendant, in Bca baud v. Hookhapit 
instead of acting on''his own knowledge, had enquired 
from dil^rent persons what they knew to the disadvan¬ 
tage of the Plaintiff, and, in consequence of de¬ 
famatory stories told by such persons, had made the 
report to^J;he committee, there can be no doubt that 
such condudi would have furnished sufficient evidence 
of malice, and would^have deprived him of all protection 
which he> derived from his confidential communication. 
In Brawn v. Croome (5), Lord Ellmborough held, that 
an advertisement in a public paper, strongly reflecting 
upon the character of an individual who had been de¬ 
clared bankrupt, was libellous; though published with 
the avowed intention of convening a meeting of cre¬ 
ditors for the purpose of consulting upon the means 
proper to^be adopted for theisown security, if the legal 
object might have been attained by means less injurious. 
If a person, instead of privately enquiring whether his 
servant or tradesman is trustworthy, an attorney intelli¬ 
gent, or the like, were, by himself or deputy, to sum¬ 
mon the servant’s, trader’s, or attorney’s friends and 
enemies, and examine them, not only on those mat¬ 
ters, but on the domestic conduct of the parties,, it 
cannot be doubted that such a mode of enquiry would 
be illegal and actionable: in such a course, there is none 
of the copfidence^ none of the secrecy, always required,, 
when the characters of individuals are in question, but 


182 Q. 


I^B 

«k 

Bentdigr. 


[h) 1 StarJet N.P.C. *97. 


(«) I Brownl, t. 


a court 



138 CASES IN TRINITY TERM and VACATION 


1820. 

Home 


V. 

Bkntinck. 


a court olr justice is erected/at once dangerous and 
legal. The libel in question, then, cannot be considered 
as a confidential communication made by individuals: 
the fiicts that the libel of which the Plaintifi* complains 
was the production, not of one person deputed to make 
enquiries, but of several, and that they made those en¬ 
quiries, not secretly and confidentially, ’ but assuming 
to be a court of justice, are sufficient to prove it not a 
confidential communication. Unless the assemblage of 
officers can be supported as a legal court, or as a legal 
commission, the Defendant can only be considered as an 
individual, and must plead the truth of th^ Ubcl, if he 
can, in justification; the mockery qf^a court of justice, 
instead of palliating, must aggravl;te his Offence, if 
what he has published be false and malicious.Nor can 
he be justified in consequence of any authority which 
he may have received from the commander-in-chief. 
High as that commander is in rank and situation in this* 
kingdom, he is but a subject, and cannot claim any pri¬ 
vileges as. commander-in-chief, to which the meanest 
subject in the land^ if appointed to the office, would 
not be entitled. 1/ the %ommander-in-chief has the 
power, every person ifi the employment of government 
has the power of directing what enquiry he ma^^ choose 
into the conduct of any persons holding any place or 
office at the will of the sovereign ; and, if the persons 
directed to inquire are protected in whatever calumnies 
they%nay falffi^ and maliciously state, no slavery that ever 
existed woulJIte comparable to it; for there is scareoly 
any person of the rank of a gentleman in this country, 
who, in some way or other, may not hold a Situation 
at the will of the sovereign. The Lord 
all Privy Councillors, the Attorney and Solicitor Gert^ 
ral, all justices of the peace, all officers in the customs 
and excise, all officers in the army and navy, all bar- 

7 risters, 
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ristersy all attornies would, be subject to such en» 1820. 
quiry: but it never can be argued, that any departs 
ment of his majesty’s government may direct enquiries 
to be made into the public or private conduct of Bbnxinck. 
an individual, and may authorise the writing of false 
and malicious libels against him. It is unnecessary to 
cite authorities or adduce arguments to prove that no 
subject of this realm dan appoint a commission or erect 
a court, without authority either from the sovereign or 
the legislature. If the defendant and the other officers 
had any such authority to sit as a court of justice, it 
was incumbent upon him to have shewn it: he did not 
and could not do so. To give the Defendant every ad¬ 
vantage in the argument, let us, however, go the length 
of presuming that the Defendant and other officers 
were commanded even by his majesty himself (although 
such was not the case) to enquire and give an opinion on 
the Plaintiff’s character and conduct; it will now be 
proved that the sovereign himself could not legally erect 
such a tribunal. If their authority was derived from that 
high source, they must have constituted either a court 
or a commission; there is no other expression that can be 
used for the purpose of describing them; the following 
description of courts of enquiry is given by a writer on 
military tribunals (a): “ A Court of Inquiry is of a very 
delicate nature; a number of officers are assembled to in¬ 
quire into an officer’s supposed misbehaviour, and I have 
known them ordered to give their opinions in writing to 
the person who ordered them to assemble^^at he may 
judge from their determination, if there is sufficient 
matter to bring him to a general court-martial. There 
is no article of war for this kind of proceeding, and 
though it has frequently been complained of, because 
the members are not sworn, and that its opinions may 


(<?) Syme*j Mil, Diet* sub voc. Court*' 
VoL. II. M 


influence 
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influence a general court-martinlj yet reason has hitherto 
been unsuccessful in its endeavours to abolish this 
unequitable custom of the army.” In all military 
writers it is stated, that the members of a court of 
enquiry are not sworn, nor do the witnesses give their 
evidence on oath, neither can any person be legally 
obliged to furnish information or give his testimony. 
The method of proceeding, and the constitution of 
courts of inquiry, are in direct contradiction to the course 
of proceeding by the common law of the land. The pre¬ 
rogative of the sovereign in erecting courts of justice, 
is thus laid down in Comyiis Digest (a), “ The king, by 
his prerogative, may make what courts for the admi¬ 
nistration of the common law, and in what places he 
pleases, but the king cannot erect a court of chancery or 
conscience, nor grant to a court that it may proceed by 
civil law; nor can he by charter, qr commission, alter the 
common law. So, the erection of a new court with a ne# 
jurisdiction cannot be without act of parliament.” 
These authorities are decisive, that the sovereign 
himself could not erect such a court of enquiry, which, 
in point of fact, has no resemblance to a court of jus¬ 
tice except the name.' The judges are not on oath, and 
no judgment can be given. Suppose it then, to be a com¬ 
mission to enquire? In 12 Co, p. 31. it is said, “ Note, 
commissions in English under the great seal were di¬ 
rected to divers commissioners, within the counties of 
Bedford, Huntingdon, &c. to enquire of divers 

articles anniiked to it, to enquire of depopulation of 
houses, &c.; but the commissioners should not have 
any power to hear and determine the said offences, but 
only to enquire of them : and by colour of the said com¬ 
missions the said commissioners took many present¬ 
ments in English, and did return them into chancery. 


(ff) Tit. Prerogative, D. a8. 


and, 



iN THE Fiust Year op GEO. IV. 


141 


attd, after, it was resolved (by nine judges,\that the said 
commissions were against law, (for these reasons, among 
others, viz.) that it was only to enquire, which is against 
law, for by this a man may be unjustly accused, and he 
shall not have any remedy. Also, the party may be de¬ 
famed, and shall not have any traverse to it. Such 
a commission may be only to enquire of treason, felony 
committed, &c. and lio such commission ever was seen 
to enquire only, i. e, of crimes.” This case shows con¬ 
clusively that by the common law a commission to en¬ 
quire, without a power to determine, was always illegal: 
but the illegality of sucli commissions does not rest 
merely on that decision; the same doctrine is laid down 
in 2 Inst. 163. 2 Male 21 . s. 5. In Mot. Pari. 15. Ed. 3. (a) 
it is prayed, that divers commissions of enquiry by the 
chancellor, treasurer, and other great officers be repealed, 
for that it is not lawful to grant them without assent 
df parliament. By 42 Ed. 3. c, 3. confirmed by 16 Car., 1 . 
c. 10 . it is enacted, “ that no man be put to answer 
without presentment before justices, or matter of record, 
or by due process, and writ original, according to the 
old law of the land, and if any thing from hencefortli bo 
done to the contrary it shall be void in the law and holden 
for error.” By J W. & M. {b) it is enacted, that the 
commission for erecting the late court of commission for 
ecclesiastical causes, and all other commissions and courts 
of like nature, were illegal and pernicious.” As a standing 
army is merely the creature of the mutin 3 Niqt, there can 
be no immemorial custom belonging to tKe army; but, 
supposing that these courts of enquiry had custom to 
support them, yet such custom would be illegal, as con¬ 
trary to the authorities citetl. In Tredymmock v Perry’, 
man {c) a custom to try causes by six jurors was held 



V. 

BlNTtyCfe. 


{a) a KjoH's Abr. ‘ 164 . 
PI. X4* 


(^^) c. %. s. a. 

(r) Cro. C(ir. 259. 
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illegal, though such custom had existed beyond the time 
of l^al memory, and many judgments bad been given on 
verdicts so found; and \n Leach v. Money (a) it was held, 
that even antiquity itself could not sanctify a usage which 
was fundamentally bad. Therefore, unless the mutiny 
act makes a distinction as to the military, let the Defend¬ 
ant and the other officers call their meeting a court or 
commission, or whatever the Defendant pleases, it was 
illegal, even although it had been called together by 
the sovereign himself; but, if there be any class of 
his majesty’s subjects whicli is by law particularly pro¬ 
tected from such an inqusition it would appear to be the 
army. The preamble of the mutiny-act {b) runs thus, 
** And whereas no man can be forejudged of life or limb, 
or subjected, in time of peace, to any kind of punish¬ 
ment within this realm by martial law, or in any other 
manner, than by the judgment of his peers, and ac¬ 
cording to the known and established laws of this realm; 
yet nevertheless, it being requisite for the retaining of 
all the before-mentioned forces in their duty, that an 
exact discipline be observed, and that soldiers who shall 
mutiny, or stir up sedition, or shall desert his majesty’s 
service, be brought td a more exemplary and speetly 
punishment than the usual forms of the law will allow, 
be it therefore enacted,” &c.; the act then proceeds to 
designate the punishment for the several offences, au¬ 
thorises his majesty to grant commissions for holding 
courts-martiaf (c), enacts how courts martial are to be 
formed (d); and directs that officers on courts martial 
shall be sworn (e). By s. 35. it is enacted, “ That it 
shall and may be lawful to and for his majesty to form, 
make, and establish articles of war for the better govern- 



X IV, Bl, 555. 

I Geo. 4. c. 19. 
/. X4. 


(d) s. 30 . 

(«) s. a8, 39. 
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ment of his majesty’s forces^ which artictes shall bejtt^ 
dicialty takefi notice of by all judges and in all courts 
whatsoever.” By s. 37. it is further enacted, ** That for 
bringing ofiPenders against such articles of war to justke, 
ft shall be lawful ibr his majesty to erect and constitute 
courts-martial.” By Ar^, 30. s. 16. ** Whatsoever com¬ 
missioned officer shall be convicted before a general 
court-martial, of befiaving in a scandalous, infamous 
manner, such as is unbecoming the character of an 
officer and a gentleman, shall be discharged hom our 
service; provided, however, that in every charge preferred 
against an officer, for such scandalous and unbecoming 
behaviour, the fact or facts whereon the same is grounded 
shall be clearly specified.” By ^r/. 2. 5.24. “ All crimes 
not capital, and all disorders and neglects which officers 
and soldiers may be guilty of, to the prejudice of 
good order and military discipline, though not specified 
in the said rules and articles, are to be taken cognizfince 
of by a general or regimental court-martial, according to 
the nature and degree of the offence, and to be punished 
at their discretion.” The mutiny-act, then, is an authority 
for every position before stated. The preamble ac¬ 
knowledges that no person can be legally tried except 
by his peers, and according to the common law of the 
land ; it allows that military persons would be in the same 
situation but for its enactments; but it does not enact, 
that they may be tried by persons not sworn, on 
the evidences of persons not sworn, or that the accused 
shall not have the power of summoning witnesses; it 
enacts the reverse of all this. It certainly gives the 
sovereign almost boundless power as to framing articles 
for the government of the army: the sovereign may 
make any thing an offence, but he cannot appoint such 
a tribunal as a court of enquiry to try the offenders r 
the statute expressly enacts, that the trial shall be by 
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1820. oburts-martial; on what ground then can it be con- 
^Home ^ tended that an officer can be tried by any other court 
V. than an ordinary court of justice, or the particular court 
Bsntinck. ap^nted by the mutiny-act ? Mr. Justice Ptmell, in the 
seven bishops’ case, says (a), “ I think there is no danger 
to the government at all in requiring good proof against 
offenders.” In Grant v. Gould (b) it is said, that 

t, 

it is not to be disputed, that martial law can only 
be exercised in this country as far as it is authorized by 
the mutiny-act, and the articles of war. In Johnstone v, 
Sutton (c) the two Chief Justices state, if a man be 
charged with an offence against the articles of war, or, 
when the articles are silent, against the usage of the navy, 
his guilt or innocence can only be tried by a court- 
martial. If it were true that the sovereign had a right 
to dismiss an officer without assigning any reason, or 
having any reason, yet, the authorities cited, show that 
he .would not have a right to appoint such a court of 
enquiry. It is absurd to state that the infliction of this 
court of inquiry on the Plaintiff is an act not of punish¬ 
ment but of mercy, when the severest punishment 
allowed by the articles of war and the mutiny-act is 
cashiering, except in two or three instances wheij loss of 
life is the punishment. In Comyn^s Digest it is said, 
** The king’s perogative Ctinnot be exercised but for the 
benefit of the subject (rf).” But what can be more in¬ 
jurious to individuals or the nation, than without a suf¬ 
ficient cause to dismiss an officer from the army or 
navy, and what cause, sufficient to justify such dismiss 
sal, could not be tried by a court-martial ? In Oliver v. 
Lord }V, Bentinch (c). Sir James Mansfield €ays, “ The 
libel is in tact a recital of the effect of the authority 
under which the Defendant acts, and it would be a 

(rt) 4 Sfrt 7 V.'. ^41. {d') Cotu.Dig Prerog.D.it* 

(^) % II. BL {e) 3 455, 

(f j i 7 '. R. 349 . 


6 


inun* 



146 


jN THE First Year ot GEO. I,V. 


monstrous thing if the court of directors were to dis¬ 
miss an officer without assigning a reason.” It may he 
urged that this is the first action of the kind> but this is 
the first case in which a court of enquiry has afforded an 
opportunity. In all the military writers a court of en¬ 
quiry is likened to a grand jury, and it is stated, that it 
is, at the utmost, its duty to find whetlier there are 
grounds for a court-martial or not; in this case, the 
Defendant and other officers passed a judgment. The 
libel in question could not be justified as the act of ordi¬ 
nary individuals, unless by averring the truth of the 
slander, and proving it, and in such a case the Plaintiff 
would have been allowed to show the falsehood and ma- 


ism 

Homis 


V. 

Bektinck. 


lice of the charges. Having proved, then, that this court 
of enquiry could not be appointed by any subject, 
however high his rank; and having shown that the 
sovereign himself could not constitute such a court or 
commission, and, therefore, that no person acting under 
it could derive any protection from it; (indeed it might 
have been asserted that any person advising his majesty 
to constitute such a tribunal would be guilty of a highly 
aggravated nnsdemeanour, and that the persons act¬ 
ing under it, altliough not guilty to the same extent, 
would be highly culpable for lending themselves to 
such an illegal act;) the Plaintiff has proved that the 
Lord C. J. of the King’s Bench was not justified in 
refusing to allow the reading of the minutes of the 
court of enquiry: if the appointment of the court 
was illegal, the report is like any other libel written by 
an individual, and the party in whose possession it is, 
is bound to produce it. But, supposing the argument 
to be erroneous, and that the court called a court of en- < 
quiry was a legal court, or a legal commission, or its 
resolutions a legal confidential communication, still it 
would be impossible to support the learned judge^s re¬ 
fusal of the evidence. If the resolutions can be cout 
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sidered a private confidential communication, the De¬ 
fendant cannot show a single instancein which the paper 
containing such confidential communication has been 
refused to be received in evidence; if a communication 
be false and malicious, the covering it with the sem¬ 
blance of a confidential communication would not protect 
the writer from an action. If the court of enquiry can 
be considered as a legal court, or a legal commission, 
there can be no doubt but the original proceedings, or 
a copy, must be admitted in evidence; the only excep¬ 
tion is, that of an indictment for felony when the party 
accused is acquitted: in the case of misdemeanours the 
party is entitled to a copy of right; and even in case of 
felony, although it is ordered that no copy be given 
without a Judge’s or the Attorney General’s order, yet 
i f a copy or the original be produced, it must be received 
in evidence {a): in the present case, the Plaintiff was pre¬ 
pared with the original and a copy, but the Chief Justice 
refused to allow either to be given in evidence. In the 
case of courts-martial, the mutiny-act enacts, that a copy 
of the proceedings shall be furnished. ‘ As it was at the 
trial, it will probably, now, be contended, that the libel, 
as being a confidential communication to one of his ma¬ 
jesty’s superior officers rcspcctiiaig another officer of his 
majesty, was privileged. It clh scarcely be seriously 
contended, that a person may write a false and malicious 
libel of an officer in his majesty’s service, and that sucli 
officer can have no redress. It can make no difference 
that he was required to make inquiries by a superior 
officer; if that officer were a party to the falsehood and 
malice, it would make it a conspiracy, if he^as not, the 
writer would not be less guilty. In the case of the seven 
bishops (6) the clerk of the privy council was compelled 
to state what passed in the council-chamber, nay, what 

,' (a) Legatt v. ToUerveji 14 (^) 4 2 Vi. 342. 

£astt 302. 
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was said by the king himself, although the counsel for 
the crown resisted it most strenuously. The same evi¬ 
dence was also allowed to be given in Lord Strqffbrtr% 
case (fl). Notwithstanding the oath administered to the 
collector of the property-tax, by the commissioners, 
that he will not disclose any thing he hears in that 
capacity, except by their command, or by virtue of 
an act of parliament', he is bound, when subpoenaed 
as a witness, to give evidence of all facts within his 
knowledge touching the matter in question, Lee ▼. 
BirreU {b). In Bobinson v. May (c). Lord Ellen- 
borough and the Court of King^s Bench held, tbnt 
though it may be the duty of all persons to give inform¬ 
ation to his majesty’s proper officers concerning abuses, 
yet, if one write of another in a letter to such officer, 
that he is doing something to the prejudice of his ma¬ 
jesty’s service, which is not true, this is sufficient evi¬ 
dence of malicious intention; and when no defence is 
set up by the Defendant, the jury may well find'him 
guilty, though there be no other publication, and no 
further proof of malice. What is a malicious pub¬ 
lication, it is for the jury to determini. It seems impos¬ 
sible to distinguish the case . now before the court 
from that of Bobin^ v. May; that case conclusively 
proves, that if a conHhunication to government be false 
and malicious, it may be the subject of an indictment or 
of an action. Whatever means the party may use to get 
possession of such a document, or of an authentic copy, 
can make no difference in the case; it roust be received 
in evidence. Aitomey-General v. Le Marchard (d), 
Bex V. Archer (e). At the trial of the present cause, the 
Attorney-General said, the objection made by him was 
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not ne\f) dnd he referred to the case of CooX: v. MarmeUi 
which he read from a short-hand note, stating that 
Governor Maxwell, the Defendant, had given particular 
orders to one of his officers, which orders were called for 
by the Plaintiff; but it was determined by Bayley J. 
that they were a privileged communication to that 
officer, and that as a privileged communication, they 
ought not and should not be produced. But in the 
printed report of Cooke v. Maxwell (a), Bayley J. 
says, “ the law will not work injustice; if the docu¬ 
ment cannot on principles of public policy be read in 
evidence, the effect will be the same as if it was not in 
existence, and you may prove, not the contents of the 
instrument, but that what was done was done by the 
order of the Defendant.’* In another short-hand writer’s 


notes of the same trial (i), in addition to what the 
printed report contains, Bayley J. is made to say, 
“ Indeed, in this case, I do not know that, that which 
was issued by Governor Maxwell, was at all within the 
scope of any authority he had derived from and in virtue 
of his situation as governor.” It thus appears how 
inaccurate the rllport cited by the Attorney-General 
was; Bayley J. does not decide that the evidence was in¬ 
admissible, but would have compelled the production of it, 
if no other evidence could have been had; and it is a case 
expressly in point, to show, that if any imperious rule of 
law prevented the production of the original, the Plain¬ 
tiff was entitled to.give secondary evidence. It has been 
argued, that it was necessary for the interest of the army 
and of the public, that these enquiries should be made, and 
that it would be against the public interest to allow the 
production of the report: necessity is always Auspicious 
argument^ and never wanting to support the worst of 


{a) 4 Starkie, N.P. C-’ 183. 


{b) DonuliHgi MSS. 
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measures. It is clear, that by law these courts of 
enquiry are not allowed; but suppose, for one moment, 
that necessity could make such courts lawful, what is 
the necessity ? By a court-martial, every offence, how¬ 
ever minute, may be enquired into. It can never be 
argued, that martial law is too mild, and gives too 
little power to the sovereign; Such at least is not 
Blachtone^s opinion on this subject (o). For what 
purpose, then, can this power be so eagerly sought ? 
If any other man commit an offence, the courts of his 
majesty are open for the investigation, and if he be 
guilty, will punish him; if an officer in the army com¬ 
mit an offence, in addition, a court-martial is provided. 
These courts of enquiry can only be so anxiously de¬ 
fended for the purpose of destroying the innocent and 
protecting the guilty. To quote the words of a mili¬ 
tary writer (Z>), “ The j)arndox of a guilty man with¬ 
out fault is not more inadmissible in law than irre- 
concileable with experience; military law recognizing 
even all disorders and neglects which officers and sol¬ 
diers may be guilty of, though not specified in the 
articles of war.” It has now been shown, that the report 
of the Defendant and the officers cannot be consi¬ 
dered as a confidential communication by individuals; 
that, if it could be so considered, yet the Plaintiff ought 
to have been allowed to give evidence to show that it 
was false and malicious; that the only difference between 
officers of the army and other persons, is caused by the 
mutiny-act; that, by that act, courts-martial are ap¬ 
pointed for the trial of military men; that the sove¬ 
reign hitj^elf cannot create such a court as a court of 
enquiry, ^eing illegal both by the common and statute 
law; that, if it be illegally constituted, its proceed- 
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ings ought to have been admitted when produced; 
that, if it could for a moment be considered as a 
court or commission, the Plaintiff was entitled to 
the minutes and evidence; and that the sovereign is 
vested with sufficient power for the government of 
the army. But, if that were not the case, and if 
more power be necessary, that is the province of the 
legislature, not of the court. Therefore, until the legis¬ 
lature shall have authorized the exclusion of such 
evidence as the Plaintiff has tendered in this case, 
he trusts that the Court will consider it ought to be 
admitted. 


liittledale for the Defendant. Upon the trial of this 
cause, certain documents were offered in evidence, and the 
admissibility of those documents is the only €]uestion for 
the consideration of the Court. A court of enquiry was 
directed by the commander-in-chief; the defendant was 
the president of that court of enquiry; and these docu¬ 
ments formed the report of that court of enquiry, which 
was made to the commander-in-chief, in consequence of 
the directions which he had given for the holding this 
Court. Under such circumstances, the minutes forming 
the report are of that nature, that they ought not to be 
received as evidence: they are^confidential communica¬ 
tions and ought not for the safety and security of the state 
to be read without the direction of his majesty. By the 
common law, the king has, by his prerogative, the com¬ 
mand of the army: his powers are restrained by the 
mutiny-act, which recites, “ that a standing army in 
time of peace, unless it be with the cons^ of par¬ 
liament, is against law:” but still, when there is an 
army in time of war or peace, the king is the supreme 
commander of it; and though he have not absolute control 
over the lives and limbs of the persons who compose it; 
though he may be restrained as to the mode in which 
. 7 he 
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he shall exercise his government over ilie army, yet, 
where the mutiny-act is silent, and proceedings appear 
necessary for tlie due discipline of the army, the king 
has a right to direct what he thinks proper. This is no 
more than the exercise of other prerogatives in the af¬ 
fairs of state, in all matters relating to affairs abroad 
and at home. It is not necessary to point out all the in¬ 
conveniences which might arise, if all the reports made 
to government were to be made the subject of public dis¬ 
cussion, and to be the subject of observation in all 
public prints in this country. It is the policy of 
the law, that all these communications should be kept 
secret. 

The king, then, though restrained in a certain de¬ 
gree from exercising that full control, which a despotic 
commander would have in a foreign country by the 
mutiny-act, haS the direction of issuing such orders as 
he pleases, for the better discipline and regulation of 
the army, provided they be not contrary to the mutiny 
act or the common law. All licentiousness in the 
conduct of officers he may enquire into, for the 
commissions of all officers arc held at the pleasure t>f 
the crown (a); and though, in many cases, for the pu¬ 
nishment 


(a) Arthur Herbertt Earl* of 
Torringtorii admiral and com¬ 
mander-in-chief in the reign of 
king IVilliam 3., was tried at a 
court-martial, held on board the 
Kent at Sheernesst in Decemher, 
1690, in pursuance of a commis¬ 
sion from the lords of the admi¬ 
ralty, upon^|||. following heavy 
charge, foui^l opon the report 
of commissioners previously ap¬ 
pointed to enquire into his con¬ 
duct ; \iz, his having, «in the 
engagement vdth the French oflT 
Beaebej-Headf (30th Ju«r, 1690,) 
through treachery, or cowardice, 


misbehaved in his office, dra^t'n 
dishonour on the English nation, 
and sacrificed our good allies the 
Dutch;** and, notwithstanding 
the court unanimously acquitted 
his lordship of any imputation 
whatever from his conduct on 
that occasion, his commission was 
suspended, and he never was 
afterwards employed. 

In Julyi 1702, ^irJobnMun- 
dent rear-admiral of the Red, was 
tried by a court-martial, in pur¬ 
suance of a commission from 
Prince George of Denmarkt Lord 
high-admiral, upon several cbarg''s 
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nishment of offences against the discipline of the army, 
the mutiny-act has provided courts-martial to be held, 
the king, by his -•prerogative, has a right of appoint¬ 
ing what is called a court of enquiry. These courts 
of enquiry have been held as long ago as any memory 
goes back; though the earliest instance recorded, it is 
apprehended, is that which was directed upon the expe¬ 
dition to the coast of France, in 1756; where the crown, 
in 1757, directed an enquiry into the reason of the failure 
of that expedition (a). It was the constant practice in 
the course of the last war to hold these courts of en¬ 
quiry. After the landing in Portugal, there was an en¬ 
quiry, and no court-martial, and so in other instances. 
How is the prerogative of the crown to be known but 
by the exercise of that prerogative ? These are not cases 
which can be cited from books; but the practice has 
been invariable. The object of courts of enquiry is not 
to punish the parties, but to direct certain officers who 
are named in the commission to make enquiry as to par¬ 
ticular circumstances; and, then, upon the result of their 
enquiry being laid before his majesty, he directs, by 
the commander-in-chief, whether he thinks it right to 
have a court-martial or not. The court of enquiry re¬ 
sembles a grand jury. A man is not put to answer cri¬ 
minally unless there be a bill found, or an information 
filed in the King’s Bench, or in particular cases as to 


exhibited against him of miscar¬ 
riage and neglect, in intercepting 
a squadron of French ships, which 
were to sail from the Groyne to 
the Spanish West Indies. The 
court, having examined the several 
articles of charges, gave their opi¬ 
nion, that the rear-admiral had 
fully cleared himself from the 
whole matter contained in them, 
and, asfarjs appeared to the court, 
had complied with his instruc¬ 


tions, and behaved himself with 
great aeal and diligence. Not¬ 
withstanding this acquittal. Queen 
Anne ordered him to be dismissed 
from his post an^^ommand in 
the royal navy. Arthur on 
Courts Martial, vol. i. pp. 109. 

III. 

(«) Sir John Mordaunt'% case, 
McArthur on Courts Martial, 
vol. I. p. 112. 4th cd. 
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high roads, where a presentment is made by a magi> 
strate; and, therefore, the principle is, that no man shall 
be put on his trial without previous enquiry being issued, 
to put hisconduct in a due course of investigation. If, then, 
it be a prerogative of the crown to issue a commission to 
hold a court of enquii^, the communications made to 
the crown ought to be protected and kept secret by 
analogy to the proceedings of a grand jury. Persons 
composing a grand jury are sworn to secrecy: it does 
not appear that persons composing a court of enquiry 
are so sworn; but, still, the two tribunals so far re¬ 
semble each other, as to prevent the proceedings of either 
from becoming the subject of discussion. But the 
broader and better ground is, that it is in the nature of 
all communications whatever, which are required by the 
crown from its officers, as to any matters which con¬ 
cern the state in any way whatever. Suppose the crown 
were to direct the secretary of state for foreign affairs to 
send to enquire into the state of a garrison abroad, 
and the commanding officer were to make a report in 
consequence, which reflected on the conduct of some of 
the officers, would there be any pretence for saying, 
that, if an officer felt aggrieved by it, and no further 
steps were taken upon it, he could compel the produc¬ 
tion of that report ? That report might not only relate 
to this officer, but to a great many other things, which 
it would be most injurious to the public service to dis¬ 
close: it might relate to improper conduct in the gar¬ 
rison on the part of several persons: it might relate to the 
communications which they were having with the enemy: 
it might ijiptain a communication from the enemy, on 
which it would be highly advantageous to act: and yet,' 
according to the doctrine contended for, the w’hole report 
must be received, if one officer was aggrieved. So, if 
the lords of the admiralty were to direct enquiry as 
to the state of a ship; if the officers were aggrieved, 

the 
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the whole report would not allowed to be read. If 
the conduct of the Plaintiff had been the subject of 
enquiry not by the crown, but by the House of Lords, 
or the House of Commons; if a report had been made 


by the committee, and the clerk were subpoenaed to 
bring it in evidence, any persoq, who insisted on its 
production, would be committed by the house for a 
contempt. So, in those matters wtiich relate to the pre¬ 
rogatives of the crown, the officers are not compellable 
to produce the reports made jn consequence of the di¬ 
rection of the crown, and cannot be allowed to give 
them in evidence without the consent of the king, any 
more than, in the case of a report of the House of 
Lords or the House of Commons, a person would 
have that right, without a direct order from one or the 
other house of parliament. The cases cited to show that 
military courts of enquiry are not allowable, are not ap¬ 
plicable : they are cases where the general body of the 
public might be prejudiced. But this is the trial of an 
individual who is an officer in the army, and who submits 
to the regulations of the army; for, this Defendant by 
accepting a commission, agrees to abide by all the pre¬ 
rogatives which the kihg may have over the army; and, 
therefore, he cannot say, if the crown has been in the 
habit of directing these courts of enquiry, that they are 
illegal. In other departments below the crown, where 
the conduct of particular individuals is submitted to a 
superior, the head of the department would have a 
right to enquire into the conduct of the parties under 
him. The archbishop of a province, or the bishop of 
a diocese, who had a complaint against a clergyman, 
would have a right to direct clergymen of the diocese 
to hear that complaint, and make a report to him as 
to the conduct of that clergyman, with a view to punish¬ 
ing him. A report made in pursuance of such direction 
would be a confidential communication, which the clergy¬ 


men 
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men would be bound to make; and, even if*they were 
not bound to do'so, still, if the party felt aggrieved by the * 
report, he could not compel the disclosure of that do- 
curnent; because it is a communication made compul- Bentinck 
sorily in consequence of the head of ^the department 
having directed the enquiry. A Jbrtiori, therefore, a re¬ 
port made in consequence of a direction from the crown 
shall not be disclose^!. There are not many cases upon 
the subject, because the principle has never been dis¬ 
puted. Many cases have been quoted to show that 
an action will lie; hut that question does not arise 
here. The case of Robinson v. May is not at all like 
the present; even as to the form of the*action: 
the communication in that case was voluntary; the 
Defendant was not desired, much less commanded, 
to make it: but, in this case, a command compulsory 
on the members of the court issues from the sovereign; 
and their report, therefore*^ is not like a voluntary 
communication from an individual. In Atherfold v. 

Beard (o), a wager was laid whether a local col¬ 
lection of the duties, on hops would amount to .more 
in the year 1785, than it amounted to in the year 1786. 

But the fact was not allowed to* be proved, and Bidler 
J. there says, “ I am glad to find that in the only two 
cases where this question has arisen at nisi pritts. Lord 
Mansjield and my brother Ashurst were both of opinion 
that the officers were not bound to produce the revenue 
books.” The case befoi^ the court is much stronger than 
tha|rof Wyatt v. G(yre (5), because it did not appear that 
the communication rejected as evidence in that case, 
arose on a proceeding ordered by the governor: it was 
merely some communication with the Attorney General',* 
some conversation on the conduct of the Plaintiff. If 
that communication was privileged, a communication 
consequent on the direction of the comraander-in-chief, 


(«) z T. R. 6io. 


(i>) Holt* N* P. C* *99* 


VOL. II. 
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to persons not competent to disobey, must be privileged. 
In Coo^e V. Maxwell (a), Bayle;y J. tKouglit evidence 
of orders given by a governor of a colony to a mi¬ 
litary officer, not admissible on the same grounds: but 
he allowed the cause to proceed, because there was other 
evidence. In Anderson v. Hamilton (not in print) (b). 
Lord Ellenhorough refused to admit in evidence the 

„ contents 


(a) a Starkie N. P, C. 183. 

{J>) J. W. Anderson v. Sir W. 
G, Hamiltont knt. ; coram Ellen- 
borough C. J. ( Middlesex sittings 
after term, 1816.) In this 

case, which was an action by the 
Plaintiff against the Defendant, 
governor of Heligoland} for false 
imprisonment, the counsel for 
the Plaintiff examined the Earl of 
Liverpool} who was, in Novem¬ 
ber} 1810, secretary of state for 
the tolonial department, as to the 
contents of a letter received by 
the Earl from the Plaintiff at that 
time. Lord Liverpool said, tliat 
he had no recollection of the con¬ 
tents of the letter in question; 
but that he recollected receiving 
a complaint from the Plaintiff 
against the Governor of Heligo¬ 
land about that time, and that a 
correspondence took place be¬ 
tween himself and the Governor, 
which was on the records of the 
office. Ellenhorough C. J. said 
that the letter must be produced 
in the usual way, or the next best 
evidence be given. The coun¬ 
sel for the Plaintiff then called 
Henry Gohlburny Esq., the under 
secretary of state for the colonial 
department, who said that he had 
with him the letter in question, 
as also copies of all Lord Liver- 
pooPi letters to the Defendant in 
consequence of th6 Plaintiff’s 
complaint. The counsel for the 
Defejadant then objected, as to 


the first letter enquired for, that 
it was written by the Plaintiff, 
making a complaint against a 
person holding rank in one of 
the dependencies of the country to 
a person then conducting the colo¬ 
nial department of the govern¬ 
ment, and that it was not affected 
to be stated as written with the 
knowledge of the Defendant; 
and, as to the rest of the evidence 
proposed to be given, that it was 
a correspondence between the 
secretary of state and a person 
acting as the representative of his 
majesty’s government. To this 
correspondence the Governor was 
no further a party than as he was 
called upon to communicate, in 
the most confidential manner, 
what had transpired in the island. 
In a private contest by an indivi¬ 
dual against that Governor, the 
security of the state made it in¬ 
dispensably necessary, that letters 
wriuen under this seal of confi¬ 
dence should not be disclosed, 
and that a breach of the privilege 
given by the law to such commu¬ 
nications would be highly dan¬ 
gerous to the interests of the 
state. Thecounsel for the Plaintiff 
observed, that they only wanted 
to establish the fact of the first 
letter being written, in order to 
lay a foundation for the answer ; 
that, if they had sought to have 
the whole of the correspondence' 
in evidence, the second objection 

might 
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contents of a letter written by an agent of government 
in one of the colonies, to Lord Liverpooli then secretary 
of state, or his Lordship’s answer. In that case, Lord 
Ellenborough treats all official communications as being 
of such a nature, that they ought not to be disclosed. 
At the state trials in 1794, communications of this nature 
were offered in evidence and rejected. The cases col¬ 
lected in Phillips's Evidence (a), generally illustrate the 
position that such communications ought not to be dis- 


might have been valid ; but that 
the answer written by Lord Li~ 
verpool to the Plaintiff, in answer 
to the letter of complaint against 
the Defendant, was all that they 
asked, in order to prove the fact 
that the Plaintiff did complain to 
I/Ord Liverpool y or, if that would 
be disclosing too much, a mere 
extract of that part of the answer 
which established that fact. 

Ellenborough Cm 3 - The 

answer is much more objec¬ 
tionable tht^n the principal let¬ 
ter ; for the answer is an official 
paper, the principal letter is only 
a complaint against an individual. 
My doubt arises on this, if the 
objection had been made by the 
noble Earl to the production of 
this correspondence as a matter 
of state, I should have given the 
fullest effect to that objection. I 
remember, upon some of the 
state trials. Lord Grenville was 
called to produce some letter 
which w'as supposed to have come 
to his hand, having been inter¬ 
cepted in the course of the post, 
or something of that kind. I 
speak from recollection; I do not 
know whetlier I am correct; but, 
upon the objection, it was thought 
that secrets of state were not to 
(a) Vol. I. p. a 94 * 4th ed. 

N 


be taken out of the hands of his 
majesty’s confidential servants. 
Now, I am very unwilling to 
have the evidence of what Lord 
Liverpool has written by way of 
observation on the Plaintiff’s 
complaint; for it might be used 
as a condemnation collateral to 
the facts of the case I do not 
like breaking in upon this cor¬ 
respondence ; it might be preg¬ 
nant with a thousand facts of the 
utmost consequence respecting 
the state of the government, the 
connection of parties, the state of 
politics, and the suspicion of 
foreign powers with whom we 
may be in alliance. Then, it is 
said, the fact that there has been 
a complaint made against the 
Defendant by the Plaintiff to 
Lord Liverpooly is the only fact 
sought to be put in evidence on 
this occasion ; but it is not com¬ 
petent to the Plaintiff to get at 
that fact, if it be embodied in an 
official letter. Neither can an 
extract of such a letter be admit¬ 
ted, for the Plaintiff must be en¬ 
titled to the whole or none ; and I 
think that the whole of this letter 
is not admissible, on account of 
the objections taken by the coun¬ 
sel for the Plaintiff. 

2 
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closed. Then, if the original be privileged, the copy can 
not be received in eyidence. Proof of a fact by such copy 
is not proof aliunde^ but through the medium of a 
copy of that which ought not to be delivered with¬ 
out the authority of the king himself. In many cases 
where a person cannot produce the original, ho may 
produce a copy; but, if the objection to the production 
is that the contents ought not to be disclosed for reasons 
of state policy, a copy must stand excluded on the same 
objection. 

Evans in reply. There is no difference between a 
soldier and any other citizen, except by the mutiny 
act; that act gives the king great power; but it is 
not too great a boon for officers to ask, that' they 
may not be deprived of their character and commission, 
unless the parties against them are examined on oath. 
A secretary of state or governor, are in the cases put, 
both acting legally within their authority; and the go¬ 
vernor would be justified and the secretary of state also, 
in refusing to disclose communications made to them in 
that character: but, in this case, it is contended, that 
there is no legal power to appoint such a court 
as that by which the Plaintiff* suffered ; and, therefore, 
it is impossible to say that the cases stand on the same 
footing. If the order be illegal, i| cannot be compulsory, 
nor is it competent for the Defendant to defend himself 
by saying that he was commanded by the sovereign. As to 
thfe assertion, that an officer voluntarily submits to this 
tribunal when he enters the army, he submits, when he 
enters the army, to the mutiny-act, to the trial by a court- 
martial, and nothing else. A report of a committee of the 
House of Lords or Commons, it has been urged, could 
not be received in evidence. The question of privilege 
is very undefined, and no authority for this position is to 
be found in the books: but, there is a distinction be¬ 
tween 



IN THE Fihst Yeah op GEO. IV. 

tween those houses and the king ;■ he cannot direct any 
person to be confined: they can do so. A court of 
enquiry is not, as has been stated, like a grand jury; the 
grand jury never give any opinion, save whether the 
party charged is to be tried or not; that tribunal is a pro¬ 
tection to the subject: but the court of enquiry, in this 
case, gave an opinion, on which the Plaintiff was imme¬ 
diately dismissed from the army. In Sir John Mordaunfs 
case, which is the most ancient, a court-martial followed 
the enquiry; and he complained that this court of en¬ 
quiry prejudiced the subsequent court-martial against 
him. (< 7 ) The case of a bishop and archbishop have 
been brought forward, and they differ very little from 
the case before the court: but, no case has been cited, 
where a bishop or archbishop has deprived a person of 
his situation without bringing his conduct befoi'e a legal 
court. An excise officer could not be called on to pro¬ 
duce a report concerning the revenue of the country; 
but there is no similarity between that case and the 
present. Under the circumstances put in that case, 
no n)an could have a right either to the original or 
the copy of such a document: hurt the Plaintiff here was 
served with a copy; he was ready to produce it, and the 
production of it was disallowed. It has been said that 
the king is at the hea^ of the army, he is also at the 
head of the church, at the head of the law, at the head 
of every thing: if he has the pow.er contended for over 
the army, he has it in every other instance. It is 
true it will not be intended that the king will do any 
thing unjust; but he must act by others ; and, if this 
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(a) Col. Home solicited and by a military tribunal, these mat- 
was promised a trial by court- ters were ordered to be investi- 
martial; but the Judge-Advocate gated, and were finally decided 
having twice given an opinion on by the assemblage of officers 
that the matters alleged against called a court of enquiry. 

Col. Home were not cognizable 
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powef 
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power be established, the character of every individual 
in the country is at the mercy of government. 


Bentinck. Dallas C. J. In the argument at the bar, a great 
deal of matter has been discussed which does not appear 
to us to be connected immediately with the present sub¬ 
ject. The only question now before us is, whether the 
minutes in question which were offered in evidence were 
properly rejected: this depends upon the nature of 
the proceeding; and, therefore, it is necessary to ex¬ 
amine, in the first instance, what that proceeding was. 
The action in question is an action for a libel. The 
Plaintiff was a lieutenant-colonel in the army, and a 
captain in the third regiment of Foot Guards; the De¬ 
fendant i's a major-general, and, at the time of the trans¬ 
action in question, was a colonel in the army. In 
consequence of certain transactions or suspicions, for 
I wall call them by the latter name, supposed to be 
derogatory to the character of the Plaintifl'as a gentleman 
and an officer, his Royal Highness the commander-in¬ 
chief gave a direction, —which we all know is frequently 
given upon occasions of this sort, and, as I have no hesi¬ 
tation in saying, is most beneficially given, — a direction, 
which, instead of being the exercise of an act of severity^ 
is very frequently the exercise of an act of tenderness 
and mercy to the party. Instead of bringing the Plain¬ 
tiff formally, and in the first instance, before a court- 
martial, the commander-in-chief directed an enquiry to 
be made, by the holding of a court for that purpose. 
The proceeding was, therefore, in its very nature an of¬ 
ficial proceeding, directed by the commander-in-chief^ 
for the purpose of obtaining that information, which he 
was bound to obtain as to the conduct of every officer 
holding a commission in his majesty’s army, and in fur¬ 
therance of the exercise of his public duty upon the 
result of such enquiry, whether the enquiry was to cease 


m 
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in the first instance, or whether the result of that enquiry 
was to lead to any ulterior measure. The consequence 
of this was, that a court of enquiry was held, of which 
the Defendant in this case was the presiding officer; 
that court of enquiry was held in consequence of a duty 
created by the order of the commandcr-in-chief, which 
was imperative upon him; and a report made by the 
Defendant, in conjunction and connection with the of¬ 
ficers, was an act of duty imposed upon him as a mili¬ 
tary man, by his superior commander, the commander- 
in-chieli whose order he was bound to obey. We have 
heard a great deal in this case, concerning the nature 
of the proceedings of a court of enquiry. Whether these 
courts were first held in the year 1757, or preceded 
that year, is to me perfectly immaterial in my view of the 
case; for we all know that, considering to what a height 
of greatness and glory the armies of this country have 
risen, from that time up to the hour when this court 
of enquiry was held, the convenience, at least, of this 
practice has been such, that no man has ever been de¬ 
terred from entering into the army on that account; and 
it is quite impossible not to see, that the Plaintiff* in 
this case, when he did become an officer in the army, 
knew, that, in point of fact, he voluntarily subjected 
himself to that court of enquiry, to which he must have 
known that officers in other instances had been made 
amenable. 

The evidence in question was the result of the enquiry 
made by the Court, delivered by the Defendant to the 
coramander-in-chief in the exercise of his military duty, 
and retained by the commander-in-chief, as an official 

It 

document, in the possession of the secretary, Sir Henry 
Torrens, It originated, therefore, in a military order 
of a person holding a high and responsible office under 
the crown; it was executed in consequence of that 
order; it was returned and deposited in that place in 
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which all official acts of such a description are to be de¬ 
posited ; and the question, then, is, whether, under these 
circumstances, — I will not say Sir Henry Torrens would 
have been compelled to produce the result of this en¬ 
quiry ; — but, whether, if he, under a mistake, had been 
disposed so to do, it would not have been the bounden 
duty of the learned judge before -whom the cause was 
tried, considering that this document was a secret, not 
the privilege of the party holding it, but of w'hich he 
was a trustee on behalf of the public, to have interposed 
and prevented the admission of such evidence. Now 
before I examine the few instances alluded to as apply¬ 
ing to cases of this description, let us see upon what 
ground and principle the present case rests. It is 
agreed, that there are a number of cases of a particular 
description, in which, for reasons of state and policy, 
information is not permitted to be disclosed. To begin 
with-the ordinary cases, and those of a common de¬ 
scription in courts of justice. In these courts, for rea¬ 
sons of public policy, persons are not to be asked the 
names of those from whom they receive information as 
to the frauds on the revenue. In all the trials for high 
treason of late years, the same course has been adopted; 
and, if parties were willing to disclose the sources of 
their information, they would not be suffered to do it 
by the judges. What is the ground, upon which 
these cases stand, except it be the ground of danger 
to the public good, which would result from disclosing 
the sources of such informations ? — for no person would 
become an informer, if his name might be disclosed in 
a court of justice, and if he might be subjected to 
the resentment of the party against whom ^e had in¬ 
formed. Does not this reasoning apply closely to 
the case now before us ? This is an enquiry directed 
to be made by the commander-in-chief, with a view to 
ascertain what the conduct of the party suspected might 

have 
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have been; in the course of which, a number of persons 
may be Called before the court, and may give inform¬ 
ation as witnesses, which they would not choose to have 
disclosed : but, if the minutes of the court of enquiry are 
to be produced in this way, on an action brought by the 
party, they reveal the name of every witness, and the 
evidence given by each. Not only this, but they also re¬ 
veal what has been said and done by each member of the 
existing court of enquiry. It seems, therefor^ that the 
reception of the minutes would tend directly to disclose 
that which is not permitted to be disclosed ; and, there¬ 
fore, independently of the character of the Court, I 
should say, on the broad rule of public policy and con¬ 
venience, that these matters, secret in their natures, and 
involving delicate enquiry and the names of persons, 
stand protected. 

The only case which has been referred to, as a case 
more immediately in point, is that which was decided by 
Lord Chief Justice Gibbs {a), and there, the witness 
proposed to be examined, was the Attorney-General of 
the province, who was called, and asked as to the 
nature of some communications, made to him by the De¬ 
fendant relative to Mr. Wyatts, conduct. Mr. Seijt, 
liens, for the Defendant, objected to this evidence, “that 
it would be highly indecent for a public officer to disclose 
what passed between him and the governor upon that 
occasion ; and that it was a confidential communication.** 
— What was this report, in its very nature, but a con¬ 
fidential communication, in consequence of a direction 
by the commander-in-chief, for the information of his 
own conscience in the exercise of his public duty, as tp 
whether he should suffer the plaintiff to continue an 
officer or not ; in a case, in which it must be agreed and 
admitted, that, independent of any enquiry whatever, 
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his majesty, in the exercise of his prerogative, might 
have dismissed him at any time ? —Then, in deciding on 
the validity of the objection, the Chief Justice said, 
“ The witness is not bound to answer; and, in delicacy 
he wiU not answer such questions. Whether the con¬ 
versations,* in which reference was made to Mr. 
conduct as surveyor-general were on public or private 
business, they ought not to be disclosed. The governor 
consults with a high legal officer on the state of his 
colony; what passes between them is confidential: no 
office of this kind could be executed with safety, if con¬ 
versation between the governor of a distant province and 
1 

his attorney-general, who is the only person upon whom 
such governor can lean for advice, were suffered to be 
given in evidence.” — Now, what is this proceeding, but 
consulting with those who arc bound to give the advice 
which is required, as to the exercise of a public duty ? 
and, whether the case be that of the attorney-general of a 
province advising the governor, or of an officer present at 
a court of enquiry directed to be held by the commander- 
in-chief, it is equally a case of advice and information, given 
for the regulation of a public officer. It seems, there¬ 
fore, to us, upon the broad principle of state policy and 
public convenience, and upon the principle of all the 
cases cited, that the Chief Justice of the Court of King’s 
Bench was perfectly right, in not suffering these minutes 
to be brought forward at the trial. This judgment must 
be, consequently, affirmed. ^ 

Judgment affirmed. 


' 5 » 
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(IN THE HOUSE OF LORDS.) 
Joshua Rowe, Esq. v * Isaac Young. 


If5 


1820 i 


'PHE Defendant in error was indorsee, and the 
IMaiiitiff in error was acceptor of a certain bill of 
exchange, dated the 20th December, 1815, drawn by 
James Meagher, at Gosport, upon the Plaintiff in 
error, at Tor-poini, requiring the Plaintiff in error, 
two months after the date of the bill, to pay to 
the order of James Meagher the sum of 300/. value 
in account, which bill was accepted by the Plain¬ 
tiff in error, payable at Sir John Pert'ing and Co., 
bankers, Ijondon, and indorsed by James Meagher, to 
the Defendant in error; and which bill, when the same 


If a bill of ex¬ 
change be ac¬ 
cepted pay¬ 
able at a par¬ 
ticular place, 
the declaration 
in an action on 
such bill 
against the ac¬ 
ceptor, must 
aver present¬ 
ment at that 
place, and the 
averment must 
be proved. 


became due, was dishonoured and unpaid. Where¬ 
upon the Defendant in error, after the said bill was 
dishonoured, commenced this action in the court of 


K. B., and in Trinity term, 56 Geo. 3., obtained judg¬ 
ment upon demurrer, against the Plaintiff in error, as 
the acceptor of the said bill of exchange. The first count 
of the declaration in the action was framed upon the 
bill of exchange as above described; but the declaration 
likewise contained all the money counts, and concluded 
with the common breach. The Plaintiff brought error 
refi^able before the Lords in Parliament, and 

The special error was, that it was not stated nor 
averred in or by the first count of the declaration, that 
the bill exchange was ever presented for payment at 
the said ^^ir John Perring and Company’s, at which 
place the ^id bill of exchange was, by the acceptance, 
made payable. 

The Defendant joined in error; and in Trinity term 
last and the subsequent vacation, the case was argued 

by 
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by the Attorney-General and Wilde, for the Plaintiff 
in error; and Holt for the Defendant in error, (a) 

On the conclusion of the argument, the Lord Chan¬ 
cellor desired to have the opinion of the twelve judges 
upon the four following questions : 

First, Whether, in this case, the bill of exchange 
mentioned in the first count of the declaration, being 
therein alleged to have been accepted according to the 
usage and custom of merchants, payable at Sir John 
Perrin^s and Co., bankers, London, (that is to say,) 
at the house of certain persons using in trade and com¬ 
merce the names, style, and firm of Sir John Perring 
and Co., bankers, London, the holder was bound to 
present it to that house for payment, and to aver in the 
declaration that the same was presented to that house 
for payment ? 

Secondly, Whether the said bill, having been so ac¬ 
cepted as aforesaid, such acceptance is, in law, to be 
considered as a qualified acceptance, to pay the same at 
the said house of Sir John Perring and Co., bankers, 
London ; or, as a general acceptance to pay the same, 
with an additional engagement or direction for payment 
thereof at that house ? 

Thirdly, Whether, if A. draw a bill upon B, in favor 
of C. for 100/.; and C., without the previous authority 
or subsequent assent of A, take an acceptance of the bill 
for the whole of the 100/., but an acceptance quali¬ 
fied as to the time or place of payment; C. could, not¬ 
withstanding his taking such acceptance, maintain an 
action upon the bill against A» ? 

Fourthly, Whether, if A. were debtoi^to C. in 100/., 
previous to his so drawing upon B., “^*iJ^your'of C,, 

(a) The reasons, argument, opinions delivered by^ the Twelve 
and cases cited on both sides Judges to the House, that it was 
are so fully discussed in the Lord deemed unnecessary to insert them 
Chancellor’s opinion, and in the here. 
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to the amount of 1001., C. could, upon refusing 
his assent to an acceptance, qualified as mentioned in 
the above question, maintain an action upon the original 
debt against ji,, without delivering to A. the bill so ac¬ 
cepted, ill case, at the time the bill was drawn, JS. was 
also indebted to in a like sum of 100/. ? 

There being a difference of opinion among the learned 
Judges, they subsequently delivered their opinions on 
these questions set'iatim (a) ; and on the 17th July 
the Lord Chancellor (6) and Lord Redesdale expressed 
the following opinions. 

The Lord Chancellor (after stating the record). My 
Lords, the writ of error in this case brings before your 
Lordships the question, whether it was or was not neces¬ 
sary, in the first count of the declaration, to allege or 
state expressly, or to allege or state in substance and ef¬ 
fect, so that it might be collected from the first count of 
the declaration, that the bill had been presented and s)iewn 
to the Plaintiff, either when it became due and pay¬ 
able, or before that time, or since that time, at Sir John 
Perring's and Co., bankers, London; and that question may 
be stated in another way, namely, whether this accept¬ 
ance, as stated in the first count of the declaration, is to 
be taken to be a general acceptance, making the party ac¬ 
cepting liable to pay every where; or, whether there is 
(what in some cases is called an expansion of the un¬ 
dertaking, and in other cases is called an engagement or 
direction in addition to the general unqualified acceptance 
to pay,) a direction and engagement to pay at Sir 
John Perring’s and Co., thrown in for the convenience of 
both parties, but which the holder of the bill is not bound 
to attend to he chooses; or, on the other hand, 

whether upon looking at the terms of the decla¬ 

ration, is what is in law called a qualified acceptance ? 
And, my Lords, undoubtedly, it is very fit this question 
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(a) See the Appendix to thi9 case. (/) Lord Eldon* 
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should be brought before your lordships; because the 
state of the law, as actually administered in the courts, 
is such, that it would be infinitely better to settle it in 
any way, than to permit so controversial a state to exist 
any longer. 

It has been stated at the bar, and there can be no 
doubt that it has been there correptly stated, that the 
Court of King’s Bench has been, of late years, in the habit 
of holding such an acceptance as this to be a general ac¬ 
ceptance, with what the judges of that court call an ex¬ 
pansion, or a direction, or an engagement, which intro¬ 
duces, not a qualified promise, but a sort of courtesy, a 
kind of accommodation between the parties, in addition 
to the effect of the general acceptance; to which accommo' 
dation or courtesy, however, they hold, that the holder, 
of the bill is not at all bound to attend. On the other 
hand,it has been stated toyour Lordships, and there can be 
no doubt of the fact, that the Court of Common Pleas is 


in the habit of holding, that such an acceptance as this is 
a qualified acceptance, and that the contract of the party 
is to pay at the banker’s; and, of holding it as matter of 
pleading, that presentment at the place stipulated must 
be averred, and that evidence must be given to sustain 
that averment. It has been further represented that, 
although, in the present state of the law, the principles 
of law, as applied to promissory notes and bills of 
exchange are simple enough in common cases, the 
Court of King’s Bench has held, that if a man pro¬ 
mise to pay at a particular place by a promissory note, 
(at the Workington bank, for instance,) the presentment, 
which is, in point of law, a demand, must be made there, 
because the place stands in the body of the n^, and, 
being in the body of the note, it is part of the written, 
contract which must be declared upon, as it exists, 
and proved as declared; but, that, in the case of bills 
of exchange, the same Court has held, that the place 
at which by its acceptance a bill is made payable, is 


not 
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not in the body of the bill; and, not being in the body 
of the bill, the Court has taken it for granted, that it is 
not to be considered as being in the body of the accept¬ 
ance, a conclusion, which it is extremely difficult, I 
think, to adopt; because it seems hard to say, that com¬ 
binations of various kinds may be infused into the accept¬ 
ance, (for example, (jualification as to time, as to mode 
of payment, as to contingencies, upon which the ac¬ 
ceptor will pay, and various other qualifications which 
will be found in the cases,) which they unquestionably 
may be, notwithstanding the generality of the bill as 
drawn, but that, if the acceptance contain a qualifica¬ 
tion clearly ^nd sufficiently expressed as to place, that 
qualification ought not to be introduced into the accept¬ 
ance. 

In addition to being told that the decisions of theCourt 
of King’s Bench upon bills of exchange cannot be recon¬ 
ciled with the decision of that court upon promiss®ry 
notes, your Lordships are told, that the decisions of that 
court upon bills of exchange are not all consistent 
with each other. It is a little difficult to say that they 
are; but, undoubtedly, it may be represented as the 
opinion of that Court in judgment, that this species of 
acceptance is a general acceptance, with that kind of 
expaiision, direction, or engagement, to winch I have 
been alluding. The Court of Common Pleas being of 
a different opinion, it is impossible, my lords, for any 
man to feel that he has incumbent upon him the duty 
of giving the best opinion which he can form upon a 
question, on which so many men of high professional 
character and great professional learning have differed, , 
withoutthat opinion with a good deal of diffi¬ 
dence ; but Ke must remember that it is his duty to give 
his opinion, whatever it may be. 

The first question is, whether this is a qualified ac¬ 
ceptance. Upon that question, the twelve judges have 
given your lordships their opinion, and a great majority 
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of them are of opinion, that it is a qualified acceptance. 
Some of the judges have given your lordships their 
opinion, that it is a general acceptance with an expan¬ 
sion, direction, or engagement for the convenience of 
one or other of thp parties, which, one does not very 
well know; and that the acceptance meant, that if the 
holder chose .to go to Sir John Perring^% and Co., he 
would probably there get payment of the bill. Then, 
another question is this, supposing this to be a qualified 
acceptance, was it necessary to aver the presentment 
in the declaration, and to support that averment by 
proof? A great majority of the learned judges, (includ¬ 
ing somcof those who thought this a qualified acceptance) 
say, that it is not necessary to notice it as such in the 
declaration, or to prove presentment; but, that it must be 
considered as matter of defence, and that the Defendant 
must state himself as ready to pay at the place, and to 
bring the money into Court, and so bar the action, 
by proving the truth of that defence. Some of the 
judges, to whom I am alluding, (having been most 
eminent in special pleading,) dtjny this proposition, 
and say, that the Plaintiff must declare upon the con¬ 
tract as it is, that he must make out his right to sue, 
according to that contract; and, if that contract engage 
for payment at Sir John Perring^s and Co., he must state 
in the declaration, that he has demanded payment at 
Sir John Perrin ^and Co.: in short, their opinion is, 
that the Plaintiff has no cause of action, unless he have 
performed his part of the contract. 

I think, my lords, I may venture to state, upon the 
cases which I have taken a great deal of pains to search, 
(for I hope I have read every case upon the subject,) that a 
person may, undoubtedly, draw a bill of exchange, as we 
are in the habit of making a promissory note, payable at a 
paril|alar place: the effect is, that the acceptor of such a bill 
promised to pay at that particular place, and that the 
drawer, on default of the acceptor, has promised to pay 

at 
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at that particular place; but there seems a great objection 
made to the doctrine, that, if a drawer has drawn gene¬ 
rally, the acceptor can accept specially. The question 
appears to me to be, whether the acceptor has accepted 
specially; and I cannot imagine, if the contract of A,t (he 
being the drawer) be general, how it is from thence to be 
reasoned, that I, the ^ceptor, need not come under any 
engagement, unless I choose to come under the engage¬ 
ment proposed by J., and that I cannot qualify my ac¬ 
ceptance, and say to the holder of the bill, it is very true, 
the drawer has drawn upon me, and expects me to 
make myself liable generally; but that is not what I 
choose to do; if you will not take an acceptance from 
me, by which I can consult my own convenience, by 
telling you that I will pay you at a given place and 
time, you shall have none at all. Cannot £«i acceptor 
accept in a qualified way ? That he can, is clearly esta¬ 
blished by cases which extend to almost every species’ of 
qualification; and, unquestionably, if the qualification 
as to place cannot be adopted by the acceptor, it must 
be on account of some circumstance which belongs to 
the place, and does not belong to the time or the mode of 
payment, or any other species of qualification whatever. 
My Lords, I am ready to express my full assent to the 
doctrine, that, where a bill is drawn generally, (consider¬ 
ing that as an address to the person who is to accept it 
generally, because it is draivn generally,) it lies upon the 
acceptor, who says, that he has accepted specially, to 
accept in such terms, that the nature of his contract may 
be seen from the terms he has used, and that that may 
clearly appear to be a qualified acceptance, which he 
insists is not a general acceptance. 

The first question, then, here, will be upon the words, 
whether this is or is not a qualified acceptance. No\^[iy 
Lords, I really do not know how it is possible to say^at ' 
this is not a qualified acceptance; 1 mean independent 
VoL. II. O of 
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of the cases which have been decided; because, if a roan 
draw upon me who am living in London^ and I say, I 
accept according to the usage and custom of merchants, 
payable at roy bankers, ChM% and Co., London^ I only 
desire to ask, (putting the usages of merchants, and 
putting the effect of these cases out of the question, for 
a moment,) whether any man could read an acceptance 
of mine in these terms, and say that it was, not only 
an acceptance of mine, payable at Child's^ where those 
funds would be, which were to pay it, but that it was 
an acceptance by virtue of which (as is admitted by 
those who have argued about the convenience and in¬ 
convenience, and who have looked at the argwnentmi 
ah inconvenienti) the holder of that bill might arrest 
me, and hold me to bail in any part of the world. 
My Lords, after revolving this question again and again, 
in roy mind, with the full consideration of what has 
been stated about the practice and contrary decisions, I 
cannot say that it was not the intention of the party 
who thus accepted, to come under an engagement, 
whidi may be represented as an acceptance, to pay the 
bill at Sir Jo/zn and Co., London. 

Then, it is said, that the word “ accepted” forms the 
general engagement, and that the words “ payable at 
Sir John Perrin^s and Co.” cannot qualify, and cut 
down the general engagement; and cases are then cited, 
which maintain a distinction between words of qualifi¬ 
cation in the body of a note, and words of qualification 
in the margin, or at the foot of a note; and there are 
cases maintaining the distinction, that if such words be 
in the body of the note, they form part of the contract; 
but, if they be at the foot, or in the margin, they form 
only a memorandum. I do not mean to disturb these 
cases at all, but I do not understand how it is, that 
firuim 4hese cases it is to be inferred, [that, when ^ write 
the words accepted, payable at a given hoiue,” the 
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word accepted” is to be taken to express the whole of 
my contract, and that, though the sentence is not com¬ 
plete till I write the whole, the latter part of it is not to 
be taken as part of the contract, but as a direction, or 
expansion, of the engagement. Your Lordships have 
heard a great deal of this argumentum ah inconvenienti, but 
I cannot help thinking, that this is a mode of reasoning, 
which is not quite analogous to our usual modes of rea¬ 
soning in the courts below on the question of what men 
are likely to do or not to do. The case is put in this 
way. — Supposing bills were drawn on each of the 
twelve judges of England, just before they left town on 
the circuit, and they had accepted the bills, payable at 
their I'espective bankers, if it be law that such an ac¬ 
ceptance renders them liable to pay any where, the 
holders of those bills might undoubtedly, if they pleased, 
arrest the judges at their respective circuit towns, a little 
to the inconvenience of the administration of justice.*— 
It is said, no man would think of arrestin g the judges. 
My Lords, I hope nobody would think of arresting the 
judges; but I can feel for mercantile men, just as well aa 
I can feel for judges, and I can fi^el for men exposed to 
the inconvenience of demands upon them which are to be 
regulate<l not by their contracts, but by a construction 
being given to their contracts which they meant should be 
never given to them. My Lords, in this very case, (and it 
seems not to have been very much considered,) the ac¬ 
ceptor is at Torpoint; and, having his money in London, 
where it is usually demanded of him, he says. If you 
make your demand upon me, here, f cannot pay you; 
but I have at Child'^ or Drunmond's shop money to pay 
you, and you will be sure to find it there. Is it no 
matter of inconvenience, that such a man may, from ca¬ 
price, if you please, (and we have heard of such things, 
as mei|^through caprice refusing a tender of Bank of 
England notes, and so forth,) be obliged to bring 
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money from London: or is he to keep money in London 
and at Torpoint too, to answer the exigency of the 
demand, as it may happen to be made at the ‘one 
place or the other. 

My Lords, there is another consideration, which does 
not appear to me to have been so much attended to as 
it might have been, namely, that, if I promise to pay at my 
bankers in London^ and a man calls upon me to pay in 
Northumberland, it is not the same thing; for, looking 
at the demand as likely to be made at Child's shop, I 
send the money there, but, if I am to pay in Northum¬ 
berland, there must be the exchange, and remittance, 
and so on, backwards and forwards. But take the 
case of a gentleman leaving Calcutta, and coming to 
reside in London, who gives a bill of exchange in Cal¬ 
cutta, to be paid there, six months after he departs ; he 
arrives mLondon,not bringing a shilling home to pay that 
bill, — he finds the bill sent home by another ship, and 
he is arrested the moment he lands. Is the sum which 
he is obliged to pay here, the same with that which he 
would have paid there, and for paying which, he had 
made preparation ? Certainly not. — It appears to me, 
therefore, that, even with respect to the value of what is 
to be paid, there is a most essential difference in the 
contract. 

Then, it is said, this will be extremely inconvenient; 
and it was with a view to see what the balance of con¬ 
venience and inconvenience would be in that part of the 
case, that I took the liberty, with your Lordship’s permis¬ 
sion, to put the third and fourth questions to the judges. 
It is said this may vary the right of the holder, in respect 
of the drawer, unless he the holder give notice, and so 
forth, to keep his liability alive. My Lords, the answer 
to that, as it seems to me, is this, that if you once ,^dmit 
that a man may accept specially, it is the consequence of 
the law, that these difficulties arise: if you will say that 
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no man shall accept specially, a bill which is drawn 
generally, that settles the question; but, if yoR say 
thaft the law is — though a man draw generally, the 
drawee may accept specially, —it is the consequence of the 
law which imposes duties upon the holder to give notice 
to the drawer, to keep alive the drawer’s liability, and 
that inconvenience cejstainly is not quite so large as if 
the acceptor refused to accept at all. 

Then, it is said, that this will impose great difficulty 
the indorsee, that a person sometimes becomes an in¬ 
dorsee before, and sometimes after acceptance; if he be¬ 
come an indorsee before, he may find a special accept¬ 
ance when he expected to have a general acceptance; 
but then, when the bill is indorsed to him unaccepted, 
he does not know whether it will ever be accepted; and, 
if he do not know that it will be ever accepted, he 
cannot tell whether it will be accepted specially. He 
knows, therefore, at the time of taking that bill by in¬ 
dorsement, that he is to look out for such an acceptor 
as he can find. What is there inconsistent with the rule 
of law or convenience in this ? I cannot see any thing. 

It would be a very unnccessary*fatigue to your Lord- 
ships to go through the whole of this case from the 
beginning to the end. It does appear to me that no one 
can say, the case is settled in law; you must therefore 
go back to principle. If you go back to principle, and 
admit that a man may give a qualified acceptance, the 
question is, whether this is a qualified acceptance, aye or 
no ? If it be a qualified acceptance, — if it be an accept¬ 
ance where the contract of the party is to pay at Sir 
John Perring*^ and Co.,— then I state it to be in plead¬ 
ing settled matter, that you must declare according to 
the contract, and that you must aver all that the na¬ 
ture of that contract makes necessary. If that be so, 
if it |)e a special contract, and if it be necessary 
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for you to aver all which the contract contains, how can 
it be said that it is not to be shewn in the nature of the 
demand, but that it must be left to be shewn in the de¬ 
fence ? It appears to me that this position cannot be 
maintained. My Lords, with respect to the cases of 
bonds which have been cited, they differ, altogether, 
from a contract of this nature. Ifou bring your action 
upon a bond for the penalty; it must, therefore, be 
matter of defence to say, that the bond would have been 
paid at a particular place; for that will be in the con¬ 
dition of the bond; when you pray oyer of the bond, 
you defend yourself by saying that you have performed 
that condition, and, that, therefore, you are to be ex¬ 
cused from the payment of the debt. These cases, there¬ 
fore, have no application to the case before your Lord- 
ships. 

There is another set of cases, in which it is said, that, 
if there be an antecedent debt, the acceptance must be 
taken to be general. — Between the acceptor and holder 
there is seldom an antecedent debt; there may be an ante¬ 
cedent debt between the drawer and acceptor of the bill; 
I wish that there had been an antecedent debt in all cases, 
for accommodation bills have been the ruin of many: but, 
viuth respect to the acceptor, it is not true, that he must 
be antecedently the debtor; and all the cases with re¬ 
spect to qualified acceptance show that; for a man may 
accept to pay half the bill in money, and half in goods; 
he may accept to pay out of the produce of a cargo con¬ 
signed to him when that cargo comes to this country. 
When your Lordships look to the situation of a consignee, 
you will find that his acceptance is always qualified. A 
ship’s cargo comes from iheWestlndiesyaxidi the bill with it; 
the aceptance of such bill will be, of course, an acceptance 
to pay in London ,—In every view of this case, I take the 
liberty to state to your Lordships as my opinion, (cer¬ 
tainly stating it with infinite diffidence, as I ought, re- 
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cbllecting that I Rtn obliged to difTei* ill opinion from 
those whose judgments no man can respect more 
than I do,) that this is a contract to pay at Sir John 
Perring's and Co.j which is not the contract stated in 
the first count of the declaration; for that count wants 
that averment; and the consequence iSj that the judg¬ 
ment of the court of King’s Bench must be reversed. I 
do not think that it will be of the least consequence to 
the commercial world; for it will be so easy to adopt 
forms of words which leave no doubt as to what is meant, 
that I am perfectly sure, if there were any inconvenience 
arising from the decision, if your Lordships think pro¬ 
per to make it, that those, who do not wish to have 
the inconvenience have nothing to do but to use two or 
three words, which will guard them from it. But the 
question is. What is the law of this day, upon this con¬ 
tract, as set forth in this first count of this declaration ? 
I have already stated to your Lordships in a few words 
what my opinion is, and I sincerely believe it to be 
founded in clear principles of law; although, when I 
state that I do believe it to be so founded, I cannot but 
recollect, (and I do that with infinite respect,) that I am 
differing in opinion with those, whose opinion is infinitely 
superior to mine. But my duty is not to state their opi¬ 
nion, but to express my own. 
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Lord Kedesdale. My Lords, I most fully concur 
in the opinion expressed my noble and learned friend. 
It does appear to me that some of the learned judges 
have totally forgotten acceptances for honour. If a per¬ 
son accepi for the honour of the drawer, payable at a 
bunker’s in London^ all the reasoning founded on the 
supposition^ that the acceptor must be debtor to the 
drawer vanishes; and 1 do not observe, that the learned 
jud^s^ distinguished between the case of an acceptance 
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for honour, and the case of a common acceptance. It 
is impossible to say, if these words were applied to an 
acceptance for honour, that any of the arguments founded 
on the supposed prior debt of the acceptor could bo 
maintained. 

But, riiy Lords, another part of the question which 
has been adverted to by the noble and learned lord, 
appears to me of infinite importance, I mean the ao 
ceptance of a bill payable at a place different from the 
residence of the acceptor. This bill is accepted by a 
man resident at Torj)oint, payable in London, at a cer¬ 
tain banking-house. What is asserted to be the effect 
of this acceptance ? That he engages to have money 
both at Sir John Perring\ and Co., and at his own resi¬ 
dence at Torpoint. If he accepted simply, he would 
engage only to have the money at Torpoint; but 
it is said, that, because he accepts with this addition, 
he .engages to have the money at both places. This 
is making him engage for two things instead of one, 
and it does seem to me, that it must have been his inten¬ 
tion to engage for only one, namely, a payment mhondm* 
for it is perfectly clear, that payment at Torpoint, and 
payment in London, are two different things: and, if he 
be liable to be called upon st both places, his liability is 
rendered more inconvenient. 

This might be converted into a most fraudulent trans¬ 
action, in reference to dealings between mercantile people 
residing at different places. Take the case alluded to 
by the noble and learned lord, of a bill accepted payable 
at Calaitta. Suppose that a person accepts a bill pay¬ 
able in India, and leaves funds for the purpoj^ of answer¬ 
ing that bill, the bill being payable in six months; he 
comes to London, and there the bill is demanded of him 
because his acceptance is general, and the words << pay¬ 
able at Calcutta^* do not qualify that acceptance. The 
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consequence of that would be, that the holder of the 
bill would gain the whole expence of the remittance from 
India to England, and we know perfectly well that that 
makes a very considerable difference. In an appeal 
very recently before your Lordships, it was a question, 
whether in an account of that description, the expences 
of remittance from India to England are or are not to 
be allowed; and it is'part of the subject of appeal from 
a decision of the Court of Session in Scotland, that the 
appellant has not been allowed the expense of that re¬ 
mittance. It appears to me, therefore, that it is per¬ 
fectly clear, that, if it were to be held, that the accept¬ 
ance of a bill payable at a different place, is not to be 
held to be conditional acceptance, it may be used for 
the purposes of extreme fraud, to make a man pay that, 
which he did not mean to pay, and which the drawer did 
not expect him to pay in such a mode. Many cases 
might be put as to the West Indies, and other places, 
which were attended to by some of the learned judges, 
and into which it is not necessary to enter. If the 
words which have been added to this acceptance be con¬ 
strued, as having no operation in favour of the acceptor, 
how came they to have any operation whatever in favour 
of other parties ? If they be not a condition annexed to 
the acceptance, how can it be granted, that the holder 
of the bill must, in order to entitle him to make a de¬ 
mand either against the drawer or against the indorser, 
show the bill to Perring and Co. ? But, it is said, that 
this should be shown in the plea: the majority of the 
judges have been of opinion, that it is a qualification 
of the acoepj^nce, but that the party is to take ad¬ 
vantage of it in pleading. But, in order to do that, 
he is obliged to bring the money into court, (that is to 
say,) he is to do the very thing which, (in the case of 
an acceptance in India, for instance,) he ought not to 
be obliged to do, for, in that case, the acceptor must 
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bring the money from Indian to be enabled to bring the 
money into court. Upon these grounds, it appears to 
mc) that it is infinitely better to hold, that these words 
do amount to a qualification of the acceptance impos¬ 
ing a precedent condition, which must be shown upon 
the recoM^ for the purpose of setting forth truly the ac¬ 
ceptance, and, that being set forth, it appears to me, that 
the party is bound to prove that which h6,jhas averred 
in the declaration, which goes to show, that the party 
taking such acceptance, has complied with the con¬ 
dition entered into between him and the acceptor. On 
tliese grounds, I perfectly concur with the noble and 
'learned lord, Uiat the judgment should be reversed. 

The Hoilse, accordingly, 

Reversed the judgment. 


Best J. 
zst Question. 
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Appendix to Rowe v. Young. 

Bfisr J. Upon a question of such acknowledged diffi¬ 
culty as that, which is first proposed to us by your Lord- 
ships, one, on which the most eminent judges have pronounced 
directly opposite decisions, I address your Lordships with 
the utmost diffidence of my own judgment; but my duty to 
your Lordships prevents me from yielding to the difficulty 
which I feel; and obliges me to form the best opinion, that 
a consideration of the question with the greatest attention 
which I can apply to it, enables me to give. 

I submit to your Lordships, that the words « payable at 
Sir John Perring's and Co., bankers, London," qualify the 
general term “ accepted,” and render a presentment of the 
bill at the house of Sir John Perring and Co. necessary; 
^provided the acceptor had funds at that house on the day 
on which the bill became due, and Sir John Perring and 
Co. would have ^aid the bill;) but I do not think that it 
was necessary to aver in the declaration, that the bill was 
presented at that house for payment. If the acceptor would 
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avail himself of the want of presentment of the bill at Sir 
John PerringSy he must plead to the action brought on it, 
that he had funds in the hands of Sir John Perring and Co, 
sufficient to take it up on the day when it became due, and 
that Sir John Perring and Co. would have paid it, had it 
been presented at their house; and he must pay tjje amount 
of the bill into court. 

The first point to be settled, is, whether the terms used 
amount to aucb a qu^lSiified acceptance, as makes the bill 
payable onty at the bankers’; or whether they are to be 
considered, merely, as giving notice to the holder, that, if 
he will call at the bankers’, he may obtain payment, with¬ 
out having the effect of compelling him to present the bill 
at the bankers’, or imposing any other duty on him, than 
what is required from the holder of ^a bill, by a general 
acceptance. 

Before I discuss this “point, I would state, that, in my 
humble opinion, it imports the holder of a general accept¬ 
ance to present his bill at the residence or place of trade 
of the acceptor : the qualified acceptance produces no 
other effect than that of changing the place of presentipent 
from the compting-house of the acceptor, to the house of 
the acceptor’s banker. 

It cannot be disputed, that the drawee of a bill may 
accept it specially; and that such acceptance may narrow 
his responsibility below what it wQuld have been, if he had 
accepted the bill according to its tenor. Special accept¬ 
ances are recognised by a long series of decisions of all the 
courts of Westminster-Hallf from which it appears, that 
the drawee of a bill may limit his responsibility by any 
conditions which his own circumstances, or the situation of 
the drawer’s funds may render expedient. In Smith v. 
Abbot (a), it was holden that a drawee may accept payable, 
when certain goods consigned to him are sold; and, in 
Julian V. Shobrooke (A), when in cash from the cargo of 
the ship Thetis. In Walker v. Attvood (c), a bill p^able 
at sight was? accepted payable three months after accept¬ 
ance, and this was held to be a good conditional accepts 
ance. If the time of payment may be postponed, the 
place of payment may be changed. It i| another question, 
whether the holder is bound to take such an acceptance, 
and whether, if he take it without giving notice to the 
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drawer and indorsers, and obtaining their assent, he does 
not discharge them from all liability; but, if he does receive 
such an acceptance, he is bound by the terms of it, as 
between himself and the acceptor. 

The next point to be considered is, are the words “ ac¬ 
cepted payable at Sir John Perring and Co.’s bankers, Lon¬ 
don,’* sufficient to express a special acceptance, making the 
bill payable at that house ? They all_ form one short sen¬ 
tence ; the words payable at” following immediately after 
the word “ accepted” without any break ; and, as the word 
“ accepted” raises an obligation in the writer to pay the 
bill when due; the words which follow “ accepted” must 
be considered as confining the obligation to pay at the 
house of Sir John Perring and Co. What rule of construc¬ 
tion allows us to say, that the first of several connected 
words is to be considered as forming the contract, and 
that the remaining words, although they seem to express 
a qualification of such contract, arc to have no effect ? With 
what justice can wc hold a man to the obligatory part of 
the instrument which he has executed, and refuse him the 
advantage of the qualification which he has immediately 
annexed to it. 

But, it has been said at the bar, that the acceptor is to 
be presumed to be the debtor of the drawer; that the 
debtor is liable to his creditor every where; that this liability 
cannot be narrowed, except by clear and express terms; 
and, that the terms used by this acceptor are not sufficiently 
clear to narrow his responsibility. I deny, that, under the 
circumstances in which the trade of the world is now con¬ 
ducted, a drawee is to be taken as the debtor of the drawer; 
but, if he is to be so taken, the drawing a bill for his debt, 
if it be accepted, restrains the drawer from claiming his 
debt at any other time or place (in the first instance) than 
when and where the bill is payable. Further, I insist, that 
the terms used in this acceptance are sufficiently clear, to 
fix the place of payment of this bill at the house of the 
bankers. 

It is well known to be the practice of the consignors of 
goods, to draw on the consignees for the expected pro¬ 
ceeds of such goods as soon as the goods are sent. The bills 
so drawn are, often, presented before the goods get to the 
hands of the consignees, and, generally, before they are sold. 
The -special acceptances, in some of the cases to which 1 

have 
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have referred your Lordships, were evidently mRde under 
these circumstances. In those cases, the drawee is no 
debtor of the drawer; nor can what is said as to the nar¬ 
rowing of a general liability down to a particular liability, 
have any reference to them. 

But, suppose the drawee to owe the drawer money, for 
which the former is liable to be proceeded against at any 
time and place, and without notice. At the moment when 
the one has drawn, and the other accepted, a bill, the gene¬ 
ral right to sue which the drawer before had, is, in consider¬ 
ation of the acknowledgment of the debt and the security 
given for it by the acceptance, restrained; and the drawer 
can have no action until the bill is arrived at maturity, and 
the drawee (if able to pay) has been requested to pay it. 
I know, as against an acceptor, it is not necessary to aver 
a prior presentment of the bill; but, although such aver¬ 
ment and proof be not required, I cannot persuade myself 
that you may arrest an acceptor who has been always ready 
to pay his bill, without any notice of the person, in whose 
hands it is. The opinion, that an acceptor may be sued at 
any time and place, and without any other demand than'the 
writ, has arisen from inattention to the forms of pleading. 
I shall, presently, endeavour to explain this matter. I am 
aware, that there is great authority for this doctrine; but 
no authority, save that of your Lordships, will ever convince 
me, that it is part of the mercantile law of England. If 
this be the law, no merchant in the city of London can 
secure himself against arrests and the costs of vexatious 
actions; having money constantly in his house equal to all 
that he has to pay, and even carrying a like sum with him 
wherever he goes, will not protect him. According to this 
doctrine, the debt may be sworn to by the holder previous 
^ to any application for payment, and the first demand be 
made by a sheriff’s officer. The acceptor of a bill seldom 
knows in whose hands it is when it becomes due ; the holder 
is, frequently, at a considerable distance from the place of 
payment, and sends his bill to an agent unknown to the 
acceptor. The acceptor cannot do what other debtors may 
do, namely seek out his creditor and tender him his debt. 
The law will not require impossibilities; and all that it is 
possible for, an acceptor to do, is to be ready with his money 
at the time and place of payment. 
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to tlio objection of want of precision in the terms used; 
Jet it be recollected, that this is a mercantile contract, and, 
that the loosest of alj mercantile contracts is the acceptance 
of a bill of exchange. By the use of the single vague term 
“ accepted,” the drawee engages to pay the bill when it 
arrives at Maturity: there is nothing like precision, nothing 
l§t Question* like a clear and unequivocal expression of obligation in this 
term, yet the acceptor is bound by^it. Will you require 
more clearness and precision in the* qualification, tlian in 
the contract to which it is annexed ? But the words, how¬ 
ever inartificial, are only capable of one meaning; nor 
would any man reading the bill, and not puzzled by the 
decisions of Westminster- Hally think of putting any other 
construction upon them, than, that the payment which the 
acceptor binds himself to make, is to be made at the house 
of his bankers, and no where else. Suppose, instead of 
using the word “ accepted,” the drawee had written “ when 
this bill becomes due, I undertake that it shall be paid at 
the house of Sir John Herring and Co,, bankerscould 
any man contend that, according tq^ these words, he would 
have to be ready to pay it at any oth'6r place than the house 
of Sir John Herring and Co. ? The words “ accepted” im¬ 
ports, that, when the bill becomes due, the acceptor under¬ 
takes that it shall be paid: surely, the words, “ at Sir John 
Herring and Co.’s” must have the same meaning, when 
added to the word “ accepted,” as, when added to other 
words meaning nothing more or less than is expressed by 
tlie word “ accepted.” It has been asked at the bar, how 
long the acceptor is to leave the amount of the bill in the 
hands of his banker ? I answer, that be is never to remove 
it. By his special acceptance, he has charged that money 
with the payment of the bill at his banker’s : he has, there¬ 
fore, no power over the amount lel’t at his banker’s to pay it; 
it belongs to the holder of the bill, who may take it when he * 
pleases. Should he not call for it within the time allowed to the 
holder of a banker’s check to present the check at the banker’s, 
and should the banker fail, the holder of the bill must lose his 
money: he would lose his money, if he took a check for his bill, 
and did not present such check in due time. It is decided 
in the case of Suunderson v. Judge (a), that a memorandum 
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that a note wquld be paid at the house of Saundep^pn and 
Co. was an undertaking, that there should be cash tham to 
pay the note; and an order on Saunderson and Co. to pay 
it. Your Lordships also know, that such an acceptance 
as is stated in your Lordships* question is treated by ah 
bankers as a draft on them or order to pay the bill so 
accepted. A person who neglects to present such an 
acceptance on the day when it is due, must, therefore, 
subject himself to the ’same consequences as one who heaps 
any other draft or a banker’s check, beyond the day after 
that on which it was delivered to him, when the banker 
fails. 

ijf 

With respect to the cases of Smith v. De la Fontaine («), 
Fenton v. Goundry ( 6 ), and the nisi prius decisions which 
followed those cases; I am far from saying, that the judg¬ 
ments of the couHs upon those cases were wrong; on the 
contrary, for the reasons which I shall presently offer, 1 
should have concurred in those judgments, although not on 
the grounds stated by the Judges who decided them. As tO 
the nisi prius cases, I tj^k it would have been much better 
for the law, if the crud^ opinions of judges at nisi prius had 
never been allowed to be quoted to those who are sitting in 
bank. Of Smith v. De la Fontaine^ we have only a very short 
and very imperfect report: it does not appear that Lord 
Mansjieldy or the court of K. B. looked at the acceptance as 
a written contract, and considered what was the true legal 
construction of it. They proceeded upon some supposed 
understanding of the mercantile world, and did not give 
themselves the trouble of coming to any understanding on 
the subject. Lord Ellenborough and the rest of the judges 
seem to have taken the same course in Fenton v. Gouhdry* 
Where a construction is to be put on a mercantile contract, 
the Court do right to consider what has been the practice 
of merchants with reference to such a contract. But care 
must be taken to ascertain what the practice is, and I cannot 
think any court warranted by the opinion of one jury in 
pronouncing, that words which are incorporated in a con¬ 
tract form no part of it. It does not appear that any enquiry 
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was ever made to learn the understanding of merchants on 
this subject, except by Lord Mansjield in Smith v. De la 
Fontaine, 

I come, now, to the second branch of your Lordships’ first 
question; namely, whether it is necessary, in an action on 
such a bill, to aver in the declaration, that the same was pre¬ 
sented at the house of Sir John Perring and Co. for pay¬ 
ment. I am aware that both the King’s Bench and Common 
Pleas seem to agree, that, if the terms of an acceptance are 
obligatory on the holder to present the bill at the banker’s, 
such presentment must be averred in the declaration. With 
the greatest respect for those who were judges of the King’s 
Bench at the time when those cases were decided, I must 
say, much confusion seems to have prevailed amongst them 
on this subject. Lord Ellenboroughf in his judgment in the 
action on the promissory note made payable at a particular 
place (o), answers his own argument in Fenton v. Goundry : 
nor can I subscribe to the propriety of the distinction taken 
by his Lordship and some others of the Judges, betM’^een the 
effect of the same words in a note and a bill. In an accept¬ 
ance, the words form a part of the original contract of the 
acceptor, as much as they form part of the original contract 
of the maker in a note. In the Common Pleas, the question 
of pleading does not seem to have been much considered. 
It was scarcely put to that court by the argument at the bar, 
that the objection of w-ant of presentment ought to have 
been made matter of defence. If presentment at the banker’s 
be not a condition, the performance of which must precede 
the payment of the bill, there is no necessity for averring 
such presentment in the declaration. By a general accept¬ 
ance, the acceptor undertakes to pay the bill in London; 
but it has never yet been thought, that before you can 
recover against the acceptor, you must shew a presentment 
on the day the bill became due. I cannot distinguish be¬ 
tween the time of payment and place of payment, or dis¬ 
cover any other difference between a general acceptance 
and a special acceptance payable at a banker’s, than tliat, in 
the former case, the acceptor undertakes to have the money 
to take up the bill at his house of business, in the latter, at 
his banker’s. If presentment on the day of payment, or 
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place of payment, were conditions precedent, the holder, 
although prevented by causes which he could not controul, 
must lose his debt, if the bill were not presented on the day 
of payment, for the condition could not be performed on 
any subsequent day; and he must be subjected, to the 
same loss, if the banker fails, for not presenting it at the 
house of such banker, although the acceptor had made 
no provision for its payment. Such a'fule must ah't'ays 
work injustice, and, therefore, cannot be law. Tlie acceptor, 
if he would avail himself of the non-presentment of the bill, 
must shew by his plea, that he was ready at the time and 
place of payment to take it up, but that the holder did not 
attend; and must bring the amount of the bill into ^ourt. 
On shewing, that a tender of the amount of the bill was 
prevented by the default of the party to whom it should have 
been made, the want of tender will be executed. In all 
cases, a party is excused from doing what he otherwise ought 
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to have done, by shewing that the other party prevented 
him from doing it. Arbitrators sometimes direct money to 
be paid on a particular, day at Lincoln’s Lin hall; and rents, 
annuities, and other payments are agreed to be paid at 
certain specified times and places. In actions for the non¬ 
payment of the money in such cases, it is not usual to aver 
in the declaration, that the Plaintiff attended at the ap¬ 
pointed time and place in order to receive his money: and 
the early books of entries contain* pleas, that the party to 
pay was at the place with his money, and that he who was 
to receive did not attend. 

Upon the second question submitted to us by your Lord- 
ships, 1 humbly submit, that such an acceptance is to be 
considered in law as a qualified acceptance, to pay the same 
at the house of Sir John Perring and Co., and not a general 
acceptance to pay the bill with an additional engagement or 
direction for the payment of the same at that house. I have 
stated the grounds on which I have formed this opinion, in 
my answer to your Lordships’ first question. 

On your Lordships' third question, I beg to say, that it 
seems to me to depend on the nature of the qualification in 
the acceptance, whether the taking it without the previous 
authority or subsequent assent of A.t would prevent C. from 
maintaining an action against A.‘ A qualification which may 
prejudice the drawer, would discharge him, if Uiken without 
his assent — such as an acceptance postponing the payment 
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of the bill. An acceptance at a different town from tliat in 
which the bill was drawn, might have the effect of postpon- 
ing payment, and also of preventing so early a notice of 
non-payment as might have been received from the town in 
which the bill was drawn. Besides, no line can be drawn 
limiting the distance from the place to which the bill is ad¬ 
dressed, at wliich it might be made payable by the accept¬ 
ance, beyond the town in which it is drawn. A qualified 
acceptance, making the bill payable at another town, taken 
by the acceptor without the assent of the drawer, would 
discharge the drawer. But I can perceive no prejudice 
which can arise to the drawer from the holder taking an 
acceptance which changes the place of payment from the 
acceptor’s counting-house, to the house of his bankers in the 
same town. I believe that bills so accepted are more easily 
discounted than those which are accepted ge1*erally ; and the 
greatest part of the bills of men in trade are now accepted 
payable at a banker’s. Whoever draws a bill now, knows 
that, most probably, it will be so accepted. To allow a 
drawer or holder to make any objection on account of such 
an,acceptance, would be to indulge their caprice, or give 
tb^m a pretence for calling for their debts before such debts 
are fairly due. I have considered an acceptance payable at 
a banker’s as merely changing the place of payment from 
the acceptor’s counting-house to the banker’s ; and not as 
narrowing a right to denjand the money any where, or to 
sue the acceptor without demand or notice; because I 
cannot conceive that any such right exists. Bills of exchange 
are often addressed to a man at a particular house, from 
which I infer that they are to be presented for payment at 
such house ; and that there he is to prepare himself to pay 
them. If addressed to him in J^ondovy the meaning is, not 
that the bill may be presented any where in London y but 
it is presumed that the situation of the acceptor’s counting- 
house is too well known to render it necessary that it should 
be mentioned in the address of the bill. There is a case in 
Lord Raymond, in which Lord Holt is reported to have held, 
that, if a bill be accepted without mentioning the house at 
which it is to be paid, the holder is not obliged to receive 
it (a); that learned judge could not have thought, that men¬ 
tioning the house, narrowed *the holder’s right. 


In 
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In answer to your !|!.ordships’ fourth question, I have to 
submit that, if A,j on receiving notice from C., that the bill 
was accepted with a qualification as to the time or |)]ace 
of payment, refuses his assent to such acceptance, C. may 
treat the bill as not accepted, and proceed on it ag^nst A., 
without delivering up the bill to A. If the <lrawer will not 
assent to the acceptance, which the person qn whom he 4 thQuestion* 
draws thinks proper to^put to the bill, he c^not complain if 
proceeded against as the drawer of a bill, which the drawee 
has refused to accept. The bill is necessary to maintain the 
action against the drawer; and, therefore, the holder must 
be allowed to retain possession of it. A. having previously 
given such a bill for a debt due from A. to C., the latter is 
not obliged to declare on the bill, but may bring his action 
for the original debt. 

My Lords, Fx'hope that what I have humbly stated to 
your Lordships as legal answers to the questions proposed 
to. us, will be found to secure complete justice to all the 
parties to a bill, and to promote the convenience of those 
who arc engaged in these negotiations. By allowing ac¬ 
ceptances to be made payable at their bankers’, merchs^ts 
are relieved from the risk attendant on keeping large sui^ 
of money in their own houses. By holding that such an 
acceptance does not make presentment at the banker’s a 
condition precedent, a just debt cannot be lost through 
accident or the negligence of clerks in not presenting the ' 

bill at the proper time and place; nor is a holder obliged to 
incur the expense and trouble of a presentment, when he is 
certain that no provision is made for payment: whilst, on 
the other hand, by allowing the acceptor to plead his readi¬ 
ness to pay, and bring the money into court, you prevent, 
by the penalty of costs, vexatious arrests and unnecessary 
actions. By allowing holders and drawers of bills to object 
to acceptances which may prejudice their right, but pre¬ 
venting eitlipr from refusing an acceptance, which, though 
not strictly according to the tenor of the bill, cannot possibly 
affect their Interest, the rights of parties are secure, whilst 
thpir caprice is made to give way to the convenience of 
others. 

Your I^ordships haye been repeatedly told by the counsel, 
both of the Plaintiff and the Defendant, of the inconvenience 
to commercial men which is likely to follow the establish¬ 
ment of what is contended for by tlie opposite party. There 
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never was a case more free from apprehensions of this kind. 
Mercantile men only want certain rules upon these subjects. 
As soon as your Lordships shall have declared what are the 
proper rules, all judges will act upon them, and all mer¬ 
cantile men will regulate their transactions according to 
them. If your Lordships shall say that the acceptor may 
by his acceptance make his bill payable only at his banker’s, 
but that the words used by this acceptor are not sufficient 
to express such a qualified acceptance, future acceptors 
will use terms which express this qualification of their con¬ 
tract more clearly. If drawers apprehend that such an ac¬ 
ceptance is likely to occasion a return of their bills as being 
refused acceptance, they will guard against this by request¬ 
ing, in the body of their bills, the drawee to accept them 
payable either at his counting-house or hisjJ^nker’s. Every* 
holder will then know, that he holds thefifTbills subject to 
their being accepted either generally or specially, and will, 
thus, be prevented from returning them for want of a suffi¬ 
cient acceptance. 

IRichardson J, Richardson J. (having Stated the record and the four 
——- questions, and having informed their Lordships that he 

1st & 2d should, with their leave, consider the first and second 

Questions. questions together.) This is the case of a bill of exchange, 
drawn by a person at Gosport, upon a person at Torpoint, 
requiring him, in general‘terms, to pay, at two months after 
date, a sum of money to the order of the drawer, which the 
drawee has accepted, payable at the house of trade of certain 
bankers in London. The question is, what effect does such 
an acceptance produce on the drawer, as to the conduct to 
be pursued by him before he sues, and as to the averments 
to be inserted in his declaration, when he sues upon the 
. bill ? It has not beenj and, I think, cannot be denied, that 

the drawee of a bill of exchange is at liberty to qualify his 
acceptance, as by annexing a condition, or by enlarging or 
diminishing the time of payment; and, as he may enlarge 
or diminish the time, so he may, by his acceptance, fix the 
place of payment; and, in all such cases, I think it follows, 
that, as he is no otherwise party to the bill than by his 
acceptance, the holder is bound to sue him according to 
his acceptance; for .the acceptance is the only evidence of 
contract as to him. The time or place of payment ex¬ 
pressed In an acceptance is as much a part of the acceptor’s 
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contract) as the like expression of tiioe or place in the 
body of a promissory note is part of the maker’s contract; 
both, I think, are entitled to equal regard in ascertaining 
the rights of the parties. What then is the meaning of 
the terms of this acceptance, “ Payable at Sir John Per- 
ring and Co.’s, bankers, London ?” I think the meaning is 
the same, as if the acceptor had said, “ 1 undertake to pay 
this bill at the house gf Sir John Perring and Co. bankers, 
London." I think that it is not a general acceptance with 
an additional engagement or direction as to the place of 
payment superadded, but, that it is to be considered in law 
as an acceptance to a certain extent qualified; and, that the 
legal extent of this qualification is the same, as it is in other 
cases, where a man contracts to pay money at a particular 
place. It is ^ terial then to consider, what is the legal 
effect of a corra|act to pay money at a particular place? 
1 apprehend it is this; that the debtor shall stand 
excused of damages and costs, if he is ready to pay the 
money at that place, according to his contract; but, 
that the debt is not lost to the creditor by an omission on 
his part to demand it there, except, perhaps, in cases 
where it can be shown that such omission has occasioned 
damage to the debtor. If so, it follows, that it is not 
necessary, on the part of the creditor suing for the debt, 
to aver in his declaration, that a demand was made at the 
place; but, that the Defendant, by way of excuse against 
damages and costs, must show, that he was ready at the 
place to pay, but that no one was there on the part of the 
creditor to receiye ; and, for this purpose, he must plead a 
special plea in the nature of a plea of tender, and must 
bring the money into court. Such, at least, is the general 
rule, namely, that the money must be brought into court: 
though I am not prepared to say, that an exception might 
not arise, if the Defendant, in any particular case, could 
show, that the money had since been lost by the neglect of 
the creditor to receive it at tlie time and place appointed. 
This, I apprehend, is the law in the case of covenants, and 
of bonds, with or without penalty, for payment of money at 
a particular place; and of rent, where a particular place 
of payment is expressed in the reservation; orj where 
it is not so expressed; in which latter case, the law 
makes it payable upon the land. I will mention some 
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Instances. In an action of debt for 28/. (a), the declaration 
stated, that the Defendant, by his bill obligatory, sealed 
with his seal [jprojert'), at London, acknowledged himself to 
owe to the Plaintiff 19/. 16s. of the money of Flanders, 
(parcel of the 28/.), which 19/. IGs were then and still 
are of the value of 14/. of English money, to be paid to 
Plaintiff in the Cold Mart then next following. Then fol¬ 
lowed an averment, that the Cold Mflrt was a certain fair 
held at London, in the parish and ward aforesaid, from the 
10th August, 1501, to the 20th September next following. 
Tlie declaration then sets out another bill obligatory, for 
other 19/. 16.y. Flemish, equal to \\l. J^nglish, to be paid at 
the Paske Mart, with similar averments; and concludes, “ yet 
the said Defendant, although often requested, the said 36/. 
12^. of Flemish money, nor the said 28/. of English money, 
has not paid to the Plaintiff, but to pay the same to him has 
hitherto refused, and still refuses.” The Defendant pleads, 
that the Cold Mart was a certain fair held at Bridges in 
Flanders, in parts beyond the seas, without- the realm of 
England, from a certain day to a certain other day, and 
that the 19/. 165. were worth only 605. of English money, 
and makes a similar averment as to the Paske Mart. He 
then avers, that he was at the said fairs, called the Cold Mart 
and the Paske Mart, ready to pay to the Plaintiff 6/. of 
English money, if he, the Plaintiff, had been there, and 
willing to deliver to the* Defendant the said bills; and that 
neither the Plaintiff, nor any one for him, was then there to 
receive the said 6/.; and, that he has always since been 
ready to pay, and brings the same into Court; and con¬ 
cludes with traversing, that the markets were held in London; 
and also traversing, that the 19/. I 65 . Flemish, were worth 
14/. English. The replication avers that 19/. 16s. Flemish 
were of the value of 14/. English; and concludes to the 
country. Whereupon a jury de medietate lingua is 
awarded. In an action of debt for rent {b), by the abbot 
of the monastery of Holy Cross of W., the declaration 
shows a demise of a manor and lands for a year, rendering 
40/. at W. aforesaid, at the four feasts Of the year; that 
the Defendant occupied for the year; and that the 40/. is 
still in arrear to Plaintiff, per quod actio accredit; and con¬ 
cludes, that Defendant has not paid, although often re- 
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quested. The Defendaht pleads certain acquittances as to 
part, and levy by distress for the residue. The Plaintiff teplies 
non est Jactutiiy as to the acquittances, and denies the levy 
by distress. In an action of debt (a) against executors, the 
declaration states that the testator, by his bill obligatory, 
acknowledged to owe to 'Plaintiff 17/. 10 ^., to be paid in 
three half years, that is to say, Ql. 10^. at Storehrick fair 
hext, and the rest af other fairs, averring when the fairs 
were held, and concluding, that testator and executor have 
not paid, although often requested. The Defendant pleads 
nc unqnes executor. .The Plaintiff replies. The Defendant re- 
jbihs. The Plaintiff there had a verdict, and judgment. To 
an action of debt for rent {&), the Defendant pleads, that he, 
bn the said day, &c., for the space of half an hour before sun- 
^bt of the said day, was at the same common dining-hall of 
Thavies Inn, fituatc, &c. ready, and offered to pay the 
Plaintiff the said 3 /. rent, which he was bound to pay on 
that day, according to the form and effect of the said 
indenture; and that neither the Plaintiff, nor any one 
authorised by him, was then there to receive; th&,t he has 
always since been ready to pay, and brings the money*into 
court. The replication states, that the Plaintiff receives 
the money, and for damages, protesting to the readiness 
and offer to pay, replies a subsequent demand and refusal 
(not alleged to be at the place). The rejoinder denies the 
demand. To an action of debt far rent (r), the Defendant 
pleads (after oyer of the writing) that he, on the day in the 
condition mentioned, for the space of an hour before sunset, 
and after, was at the said mansion-house in the said con¬ 
dition specified, ready to pay the said 40/., according to 
the form and effect of the said condition ; and that neither 
the Plaintiff, nor any one lawfully authorised by him, wnis 
then there to receive ; semper paratus, and profert in curiam. 
Tbe Plaintiff replies, that he was there to receive, and 
traverses that th^ Defendant was there ready to pay. The 
Defendant rejoins, whereupon issue is joined. In Mar¬ 
shall v. Wisdale (</), to an action for 10 /. rent, the 
Defendant pleads a tender of 9/., and that he paid the 
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Other 1/. for taxes. The plea was held bad, because he did 
not plead the tender at the place where the rent was 
agreed to be paid. - The Court said, it could not properly 
be paid any where else. In Crouch v. Fastolfe (a), to an 
action of debt for rent, the Defendant pleads, that he was 
SicharJjon J. at the place on the day, from before sunrise to sunset, 
X8t& 2 dQues- ready to pay, and that the Plaintiff, nor any one in her 
’ behalf, &c. was there to receive; semper paratust and 
prqfert. , It was held a good plea, tflough no tender was 
alleged. These precedents and authorities, with many 
others which may be found in our old books of pleadings, 
and especially in cases of rent, which the law makes payable 
upon the land, seem to me to be strong evidence of what the 
law is in cases of contract to pay money at a particular place; 
and to establish two propositions which may be considered as 
general rules, though, like other general rules, liubject perhaps 
to exceptions under special circumstances. First, that a de« 
mand at the place is not a condition precedent to the 
creditor’s right to sue for the money, nor, of course, neces¬ 
sary to be averred in his declaration. Secondly, that the 
Defendant may excuse himself, by pleading that he was 
ready to pay the money at the place appointed; but that, 
in such plea, he must show that he has always since been 
readjr, and must bring the money into court. The same 
law appears to me .to be applicable to the acceptances of 
bills of exchange such as ^his acceptance is, which I con¬ 
sider to be a contract by the acceptor to pay the money at 
the place by him expressed. I am aware that this opinion 
is inconsistent, not only with the cases of Callaghan v. 
Aylett {h)i and Gammon v. Schmoll (c); but also with the 
opinions expressed by the Court of King’s Bench in Saun- 
derson v. Bowes {d), and acted upon by the same court in 
Dickinson v. Bowes {e); and also acted upon by the Court 
of Exchequer Chamber in Bowes v. //owe in error (/*). The 
two first mentioned cases, were cases of bills of exchange 
accepted, payable at a particular place; the three latter 
were cases of promissory notes, expressed in the body of 

<• 
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them to be payable at a particular place; and, in all of them, 
a demand at that place was considered as a condition prece¬ 
dent to the holder’s right to sue upon them. I have felt 
the weight of these authorities, and it has not been without 
much consideration that I have felt myself at liberty now 
to dissent from them. But, considering that the general 
question, upon which so much difference of opinion has 
prevailed, is now before this court of ultimate resort for a 
final decision, which ' must operate as a general rule in all 
future cases, it is very important, that that rule should be 
founded on true principles, and, as far as is consistent with 
such principles, tha%^t may be practically convenient. For 
this reason I have ventured to enquire into the grounds of 
these decisions. In the cases which occurred in the Com- 
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mon Pleas, I do not find that the point on which my opinion 
is founded, (nahiely, that where money is to be paid, at a 
specified place, it is matter of defence, and, that it is there¬ 
fore incumbent on the Defendant, to show that he was ready 
at the place to pay,) was fully brought beforo the cemsider- 
ation of the Court: no authorities, at least, ^pear to have 
been cited in support of it. In the case of Saunderson v. 
Botoes, in the King’s Bench, which was followed by the 
cases of Dickinson v. Bowes, and Bowes v. Hovoe, with 
deference, I think, that the Court fell into a mistake in li!ip<. 
posing, as they seem to have done, that the rule requiring 
the Defendant to show, by way of excuse, that he was ready 
with his money at the place appointed for payment, (which 
rule they admitted in the case of bond under penalty,) was 
confined to such cases where a penalty was ttfbe excused, and 
where the Defendant was called upon to plead the condition, 
of which he wished to avail himself. I humbly apprehend 
that there is no such distinction; and that I have shown by the 
precedents pnd authorities before cited, that the same rule 
equally applies to the case’s of single bills, without penalty 
and indeed, as I conceive, to all cases where the contract 
is to pay money at a particular place. It may be suggested, 
that, if the doctrine, which I have ventured to express, be 
applicable to the,acceptances of bills of exchange, it is ex¬ 
traordinary that no case has occurred, or, at least, that none 
has been cited, where such a plea has been pleaded by an 
acceptor. To this I should answer, that probably no case 
has occurred where an acceptor has been sued without a 
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previous demand of the money, or, without such circum¬ 
stances existing as evinced that he was not ready to pay. 
And this leads me to remark, (though I am aware, that con¬ 
venience alone is not a legitimate ground of decision, unless 
it be consistent with law,) that to require the Defendant to 
.^chardsoni* aver and prove readiness to pay in the few, if any, cases, 
ist&adQues- where, notwithstanding his readiness, he may be vexatiously 
tions. sued, rather than to require the Plaintiff, in all cases, to aver 
and prove an unavailing demand, will, as I humbly conceive, 
be a more convenient, as well as a more just rule for both 
parties, and more merciful to Defendants themselves. For 
if, as the fact is, in almost every case of an action brought 
against the acceptor of a bill, the Defendant has failed to 
pay from mere inability; to require proof of the previous 
demand, will only add the expense of ope more witness, 
sometimes brought from a distant part of the kingdom, to 
the burden, which the Defendant was before unable to bear: 
whereas, on the other hand, if an action, without previous 
demdnd, should ever vexatiously be brought against an 
acceptor, who was really ready with his money at the place 
appointed according to his contract, he, by pleading his 
readiness, and bringing his money into court, may discharge 
himself from damages and costs, and the Plaintiff will justly 
be punished for his vexation by the payment of costs. 

I have one other observation only to make on this part of 
the case. It may be said*, that unless the holder be bound 
to demand payment at the place appointed, he may demand 
it at some other place, where the acceptor is not prepared 
with funds. I answer, that, if such a case should occur, I 
think the acceptor would be entitled to a reasonable time 
to draw his funds to that place. For this, the case of Hal- 
sted V. Vauleyden (a), is an authority, where (the Defendant 
having by deed acknowledged that he owed fo the Plain¬ 
tiff 111^., and covenanted that the same should be paid by 
C. at Rotterdaniy in Holland, on the first demand that should 
be made,) it was held, on a special verdict, that the Plaintiff 
might make his demand at Dort, which is ten miles from 
'Rotterdam, or in England} but, that in such case, the De¬ 
fendant ought to have a reasonable time to pay, regard 
being had to the distance. 
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In answering tKe third question proposed by yotir Lord¬ 
ships, t think it necessary to distinguish between a qualifi¬ 
cation as to time, and a qualification as to place; any 
qualification as to time, whether the time of payment be 
thereby accelerated or retarded, which the holder permits 
to be introduced into an acceptance without the concurrence RichardtonJ, 
of the drawer, must, I think, have the effect of discharging 3 d Qaestion; 
the drawer. I think it must have such effect, because it 
necessarily varies, and must be intended to prejudice his 
situation, as to the time when he niay be called upon to pay 
on the acceptor’s default, and as to the time when he must 
resort to his remedy over against the acceptor. As to place, 

I think it is not every qualification of place which may be 
introduced into an acceptance, without the privity of the 
drawer, that wjU necessarily discharge the drawer; but to 
produce that effect, I think the qualification must be such 
as must vary, and may be intended to prejudice his situation. 

For instance, if a bill drawn upon a person in the Temple^ 
be by him accepted, payable at the banking-house of Messrs. 

Child and Co., at Temple-bar^ this, I think, would not have 
the effect of discharging the drawer. But, if such bill ^ere 
accepted, payable at Dublin or Amsterdam, this, if taken 
without the privity of the drawer, would, I think, discharge 
him; because it would necessarily vary, and might reason¬ 
ably be intended to prejudice his situation, as to the time 
when he could receive notice of the acceptor’s default, and 
as to his remedy over against the acceptor. It may be 
difficult to lay down prospectively a precise rule, applicable 
to all cases, for defining the degree of distance from the 
residence of tlie drawer, at which lie may be permitted by 
the holder to appoint, by his acceptance, the place of pay- 
ent, without discharging the drawer. I should say, that to 
produce that effect, the distance must be such, as would 
probably delay the drawer in his receipt of notice of the 
acceptor’s default of payment, or throw some increased 
difficulty upon liim in his remedy over against the acceptor. 

In answer to the fourth question proposed by your Lord- 4 th Question, 
sliips, I think, that in the case put, C. might maintain an 
action against A., upon the original debt, vrijthout first re¬ 
turning to A. the bill drawn by him, C. having first cancelled 
the qualified acceptance offered by B., to which A, is sup¬ 
posed to have refused his coasent. Such an acceptance, so 
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offered by the drawee, but refused by the payee, because the 
drawer refises his consent, is to be considered as no accept¬ 
ance at all; the bill becomes a dishonoured bill, and 
consequently the payee has an immediate remedy against 
the drawer, either upon the bill, or upon the original debt. 

Garrow Garrow B. concurred entirely with Best J. and Richard¬ 

son J., both in their opinions, and the reasons given by them 
for those opinions; and referred to ttiem as containing his 
own views of the case; observing only, in addition, that it 
was well known in the mercantile world, that the Governor 
and Company of the Bank of Bngland had determined to 
discount no bills which were not accepted, payable at a 
banker’s. 
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Burrough j. In answer to the first question proposed 
by your Lordships, I submit, that the usage and custom of 
merchants does not require, that the drawee shall accept 
a bill of exchange in any given form. He may accept it 
by parol, or in writing. He may accept it generally; and, 
if hp does so, he is, in the language of some of the cases, 
generally and universally liable: Or, he may accept it spe¬ 
cially ; and, then, he is liable according to the tenor of the 
bill and his acceptance thereof. Whatever the acceptance 
may be, if an action be brought against the acceptor, 
the declaration must truly state the acceptance; for, the 
acceptance contains the terms, on which he has agreed to 
the bill. I am of opinion, that the acceptance is a con¬ 
tract which must be construed, as all other contracts are, 
according to the intention of the party contracting, to be 
collected from the nature and words of the contract itself. 


The acceptance, if special, binds him suh nwdo, and not 
generally. There is neither hardship or illegality in this. 
In the present case, the intention appears to me to have 
been to do away with the necessity and trouble of a personal 
application to him, upon the bill becoming due, and of his 
keeping money by him to pay it, but to substitute a much 
more convenient course in the first instance. No holder of 
a bill, when he goes to the banker’s shop, expects to find 
the acceptor. behind the compter: bn the contrary, he 
knows he shall not find him there. On the face of this 
count, the bill is alledgcd to have been accepted according 
^0 tbe us.age and custom of merchants: ^et the doctrine 
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of the case of Smith v. De la Fontaine, and other subse¬ 
quent cases is, that the acceptor, notwithstandidl; a special 
acceptance, is generally and universally liable. This is a 
doctrine to which I cannot subscribe. The effect of such 
doctrine is, that, notwithstanding a well-known place is 
pointed out where the money may be obtained, the holder 
shall be at liberty to arrest the acceptor the moment the 
bill becomes due, and, to turn a special and qualified under¬ 
taking into a general one, having very different conse¬ 
quences. It seems, however, to be now conceded, that 
this doctrine cannot be supported. But, then, it is said, 
that this special qualified acceptance makes no difference as 
to the averments in the declaration, except as to the state¬ 
ment of the acceptance. Ag I understand the acceptance 
stated in this declaration, I am of opinion, first, that it 
imports that there is a fund in the hands of the banker to 
answer the amount of the bill; and, secondly, I say, that 
this acceptance means to impose and does impose on the 
holder an act to be done by him, namely, to present the 
bill at the bankers for payment: If payment is not made on 
application, the acceptor’s contract is broken, and not.till 
then. But the holder must state in his declaration the 
title to his action, which is, that the bill was presented and 
not paid, and so his cause of action has arisen against the 
acceptor. 

The case of Bishop v. Chitty (*) in no way assists the 
case of the Defendant in error. The underwriting of the 
order for the payment of the money in that case, I admit, 
amounted to an acceptance, and it was, indeed, declared 
on as such: the possession of the bill with the order for 
payment of it were, in my judgment, sufficient to throw on 
the Plaintiff the burthen of proof, that he had presented 
the order, and could not obtain payment of it. It was 
there holden by Lord Chief Justice Lee, to be the Plaintiff’s 
loss; for, he said, it was to all purposes a draft, which is 
always considered as actual payment when a reasonable 
time to receive it in has elapsed. Smith v. Abbott (f) is an 
instance of a conditional or contingent acceptance, and in 
which it was incumbqnt on the plaintiff to state in his de¬ 
claration and to prove at the trial, that the contingency 
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had happened. The acceptance was “ to pay when gpods 
consigned »to him,” (and for which the bill was drawn) 
“ were sold.” The Court held, that the acceptance was 
within the custom of merchants; and said, that the plain¬ 
tiff might have refused it. The Court said also, “ it will 
affect trade, if factors are not allowed to use this caution, 
when bills are drawn before they have an opportunity to 
dispose of the goods. A man, who is drawn upon at ten 
days sight, may accept for thirty, though the other might 
protest the bill.” So, in this case, I say, it will affect trade, 
if a man is, at all events, contrary to his intention, to be 
deemed to have accepted generally: or, if his acceptance 
in this form is to be so construed, as to make him liable to 
be held to bail as soon as the bill becomes due. The fal¬ 
lacy, in this case, seems to me to consist in supposing, that 
the acceptor has engaged for a personal payment at the 
bankers. This appears to me to be contrary to the intention 
and the effect of the acceptance, to be collected from the 
words of it. Supp’ose the acceptance to have been in this 
form. “ Accepted to be paid by me, if, on application to 
Messrs. Verring and Co. my bankers, when the bill becomes 
due, it shall not be paid by them there is nothing in the 
usage and custom of merchants to show, that such an ac¬ 
ceptance would not have been good. But, whether an 
acceptance, be good or bad within the custom, if the party, 
who leaves the bill for acceptance, receives it back without 
objection, he must abide by it. If he cannot recover 
according to the custom, it is his own fault. The acceptor 
can only be liable to an indorsee on an acceptance within the 
custom. In my judgment, the acceptance in the case before 
the house is in effect such as I have supposed ; that this was 
the intention of the party, I think there can be no doubt; 
the words of the acceptance appear to me to mam'fest it. 
}n Julian v. Shobroohe (a), the Defendant had accepted a 
bill on account of the ship Thetis, when in cash for the 
ship’s cargo. It appears in the report of that case, that the 
acceptance was so stated in the declaration, and that the 
Plaintiffs averred in his declaration (as I think he was obliged 
to do) that, on the day when the bill became payable, the 
Defendant was in cash for the said ^ip’s cargo. This the 
plaintiff’ must have heen bound to prove at the trial; be- 
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cause it was part -pf his case, and it consisted of matter in 
the affirmative. In the present case, the Defe^d^it in error 
must contend, that, if the cause had gone to trial, on proof 
of the acceptance, he would have established a prima facie 
case ; for he might have urged on the plea of non assump¬ 
sit, that the objection (if any) was on the record. As this 
record is, the question arises on a special demurrer. 1 am 
of opinion, however, that the declaration is substantially 
defective. First, bccjAise a material averment is omitted, 
namely, the presentment of the bill for payment at the 
bankers, Sir John Perring and Co., which is mattef in the 
affirmative, and, I think, that it lay on the Plaintiff to aver 
it. Secondly, because the cases referred to in support of 
the assertion, that the answer was to come on the part 
of the Defendant below, do not support that assertion. 
The cases supposed were covenant to pay money at a certain 
])lace on a certain day: [ex. gr.) to pay to the Plaintiff in 
an action of covenant 100/. on the 1st of August, at or in 
the common dining-hall of Lincolns Inn. It is said, that, 
in a declaration on such a covenant, the Plaintiff’s breach is 
good, “ that the Defendant did not pay the money on Jhe 
day at or in the common dining-hall aforesaid, but neglected 
and refused so to do.” I admit that this is so, but it is 
so, because the Defendant covenants to do the act per¬ 
sonally to the Plaintiff’ at that place ; and the breach i^, 
that he did not do it at the day and place, but neglected 
and refused so to do. This is good in a declaration,, 
which is to be certain to a certain intent in general; and it 
implies, that the Plaintiff’was there ready to receive, — the 
parties having agreed to time and place. If tliis acceptance 
had amounted to an engagement by the acceptor to pay 
personally at Sir John Perring and Co.’s, the case alluded 
to might have had some weight. But this acceptance is not 
so, nor, from the language of it, can it be taken to be so 
meant; but, as appears to me, the contrary was intended, 
viz. that Sir John Perring and Co. the bankers were, in 
the first instance, to be looked to for the money; and 
that the acceptor was to be resorted to in case of nonpay¬ 
ment by them. 

I will now, shortly, advert to the cases more im¬ 
mediately applicable to the subject; and the weight of 
those cases appears to me to be in favour of the Plain¬ 
tiff 
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tiff in error. The first case, to which I have occasion to 
refer, is Smith v. De la Fontaine (a). In that case, Lord 
Mamjield is reported to have held, that the words accom¬ 
panying an acceptance payable at a particular place,or 
the words “ payable at, &c.” were not words restricting or 
qualifying the acceptor’s liability; but rendering him gene¬ 
rally and universally liable; and, that it was not necessary 
to prove a demand at the particular place in an action 
against such acceptor. If this was* meant of an accept¬ 
ance, by which the acceptor personally engaged to pay 
at a particular place, I should feel no objection to 
the observation : but, if it was meant to apply to cases 
wherein the acceptance has no such import, I do not 
think it law. The next case was that of Saunderson v. 
Judge (A), which does not affect the question in this cause. 
There the promissory note was in the ordinary form. It was 
made by one Sharp, and payable to Wilkinson, or order. 
At the foot of the note there was a memorandum, that he 
would pay it at the house of Saunderson and Co. The Court 
held that this memorandum was no part of the note. If it 
wag no part of the note, the holder, who was indorsee, was 
not privy to it: it did not bind him, because it was not 
transferred to him by the indorsement of the note. In 
Parker v. Gordon {c), the bill of exchange was accepted as 
in the present case ; and, there, the Court of King’s Bench, 
consisting of Tuord Fllenhorough, Jiisticcs Grose, Lawrence, 
and Le Blanc, (Lord Ellenborough having nonsuited the 
Plaintiff) on motion to set aside the nonsuit held, that the 
Plaintiff, the holder, was bound to present it at the bankers 
within banking hours. They must have considered it as 
part of the acceptance. If it was no part of the acceptor’s 
contract, the holder could not have been bound so to pre¬ 
sent it: but, on the contrary, he should have applied to the 
acceptor himself for the money. Tlie next case in order of 
time is Lpon v. Sundius and Shcriff'(d). The acceptance was 
of a bill of exchange, as here; Lord Ellenborough, in that 
case, appears to me to use expressions not warranted by 
law. He says, “ how can you make three words, at 
Hankey and Co.’s more than a memorandum?” The answer 


(c) 7 East, 385. 
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appears 



IN THE First Year op GEO. IV. 


203 


appears to me to be, that they arc more, for they are part 
ot‘ the acceptance. His lordship then says, “ the acceptor 
of a bill of exchange is liable universallythe observation 
on this is, that he is so, if he accept generally, but not 
otherwise ; for his obligation and the extent of it must de¬ 
pend on the acceptance itself. His Lordship then proceeds 
to say, “ this very point was brought before the Court some 
time ago, when the judges were all of opinion, that such 
words form no part ofl the contract, and did not require to 
be set out in the declaration.” If I thought this to have 
been an opinion deliberately formed by that excellent'and 
able man, I should have hesitated before 1 declared myself 
persuaded, that it is not tenable. It appears to me, that it 
cannot now be contended, that such words are no part of 
the contract of the acceptor. When his Lordship says, 
“ this point w'as brought before the Court some time ago,” 
I presume, he means to refer to the case of Umith v. De la 
Fontaine, in Lord JVIan.'^eld's time. That case was prob- 
abiy introductive of the confusion which has existed on this 
subject. The next case is Ambrose "v. Hopivood [a), where 
the Court of Common Pleas held, that, in an action on an 
acceptance, like tliat in the present case, the declaration 
must aver, that it was presented at the place where the 
person, by whom it w as made payable, resided. In a subse¬ 
quent case (6) in this house, it was holdcn to be sufficient to 
alledge the bill to have been presented to the persons them¬ 
selves. Still the case of Ambrose v. Hojnvood shows it to 
have been the opinion of the Court of Common Pleas, that 
the declaration must aver a presentment consonant to the 
acceptance ; and the acceptance througliout is treated as a 
substantial part of the contract. In Callaghan v. Aylett (c), 
the acceptance was nearly like the acceptance in this case. 
The bill was there accepted payable at Messrs. Rams- 
bottoms, bankers, London. The declaration alledged an ac¬ 
ceptance generally. At the trial it was objected, that this 
was a variance ; and, that there was no proof of a present¬ 
ment at the place. A verdict was taken for the Plaintiff, 
and these points w'crc reserved for the opinion of the Court. 
On argument, the Court of Common Pleas held, that tliis 
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was a qualified acceptance, to which the holder (he having 
acquiesced in it) was obliged to conform, and directed a 
nonsuit. Then follows in order of time the case of Fentbn v. 
Goundry {a). In that case the acceptance was in this form, 
“ payable at C. Sikes, Snaith, and Co.” And the bill was 
addressed to the defendant at “ No. 54*, Lotuer Shadtuell, 
Wapping.'* It seems, that, in this case, the idea of the ex¬ 
pansion of the promise to pay firat arose. One would think, 
there had been a precedent indepehdent general engage¬ 
ment, and that something expansive was added to it. The 
acceptance is one act; to call it an expansion of the pro¬ 
mise, is, in substance, to make it a general engagement, and 
pleadable as such. It is the promise itself. It is one entire 
engagement; and the legal clFect of it is, “ I accept or 
agree to this bill, but you must go Jirsl to Sikes, Snaith, 
and Co. for the money.” This makes it a qualified or con¬ 
ditional engagement. In that case a lcarne<l person, who 
argued for the Defendant, says, “ where something is to be 
done by both parties at the same time, the Defendant, who 
is sued for a breach of his part of the engagement, must 
show, that he did all that lay upon him to do, and that the 
Plaintiff’ did not perform his part, which prevented the De¬ 
fendant’s performance” (i). I conceive, the facts of that 
case do not warrant this observation; for the presentment is 
solely tlie act of the holder; and the payment is not to be 
made by the party himgelf, for no one expects to find the 
acceptor behind the banker’s counter; therefore, there is 
nothing to be done by both parties at the same time ; for 
the parties, from the nature of the engagement, are not to 
be present at the same time. This is an argument, which 
probably had much weight; but I conceive, that the found¬ 
ation of it fails. In deciding the case, the Lord Chief Jus¬ 
tice appears to have said(c) — “ It has become a frequent 
practice, in order to avoid the inconvenience to the holder of 
not having his bill honoured, when he calls for payment at 
the party’s ordinary place of residence, to intimate his 
other house of residence for the purpose, if I may so ex¬ 
press it, which is at his banker’s, where he engages, as it 
vTere, to be found at the usual hours of business.” I am 


(a) 13 East. A 59 ’ (r) 13 Mast. 469 . 

{b) 13 East. 46J. 
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satisfied, that this obscrvatibn is ill-founded. No brie be¬ 
lieves it to be the acceptor’s place of residence, nor, that he 
ivill be at all found there. The truth is, it is to avoid the 
inconvehience of keeping funds in his own house, that he 
makes the bill, by his acceptance, payable by, or at his 
banker’s, which is not his hbuse of residence, nor considered 
as such ; but, where he has cash or credit. It cannot but 
be observed too, that, there was floating in his lordship’s 
mind, that the obligation to pay by the acceptor was general 
and Unii'etsal; this is true of a general acceptance; but if 
it be urged as applicable to a special, qualified, or con¬ 
ditional acceptance, I cannot agree to it: for, though tllC 
party, who calls for the acceptance, may refuse to take it, 
if it be riot general; yet, if he do accept it, and assent to 
its beirig special, he must pursue his remedy according to 
the terms of the contract itself: for, an acceptance is as 
much a contract, as is a policy of assurance or a charter- 
party. Both the other learned .Judges, in that case, appear 
to speak with considerable doubt on the subject; the Court 
hinted at a further consideration of the question, for judg¬ 
ment nisi only was given; but, as the reporter says, no ftir- 
ther notice was taken of it. After this case, in Gamfnon v. 
SchrhoU (a), the Court of Common Pleas gave judgment bn 
a question precisely similar to the present, on a full con- 
sidrfration Of Fenton v. Goundri/, and all the preceding de¬ 
cisions. Tliat Court held, ^rst. That the acceptance was a 
contract. SecoMly, That the introduction in it of the words 
“ Payable at Batsons, London," qualified the contract; and, 
that it was a condition precedent. Thirdly, That the 
holder must show in pleading, that he has complied with it. 
One of the learned Judges {b), who concurred in this 
opinion, observed, that the reasons given in Fenton v. 
Goundry show, that the judges Were very doubtful as to this 
point. The case of Huffhm v. Eliis {which I have before 
alluded to) cattle before this house on error. The bill was 
accepted, payable at Kensington, Sfyan, and Adams'; and, 
it was averred in a declaration by an indorsee against the 
drawer, that the bill was presented to the house using the 
name, style, and firm of Kensington, Styan, and Adams. 
This house held, that this was a suflicierit averment to satisfy 
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the words, “ pnyable at Knisitigton, Stt/an, and Adams'* 
The case of Bouses v. Hotoe {«), is a case of great weight. 
It was subsequent to all the cases on this subject, which 
have been brought before the courts, except Gammon v. 
Scknioll; and that was in the following year. Bovses v. 
Hoxve was an action by one, who held a promissory note by 
assignment or indorsement against the makers. The note 
was made payable at Workington Bank. The declaration 
averred, that the PlaintilFs in error (the makers of tlic note) 
became insolvent before the action, and wholly declined and 
refused to pay it at Workington Bank. The Plaintiff below 
had judgment, which was reversed in the Exchequer Cham¬ 
ber. I’he Lord Chief Baron, Sir Anhlbnld Macdonald, de¬ 
livered the judgment of tlie Court. He held that the 
question was, whether the allegation in the declaration 
dispensed with the necessity of presenting the notes (for 
there w*erc counts on many other notes) at Workington 
Bank ? And, that it was clear that a demand was neces- 
saiy unless dispensed with; and tliat tlie allegation was 
not sufficient to enable the Plaintiff’ below to maintain 


his action. The words at Workington Bank," w'ere in 
the body of the note; the words “ Payable at Sir John 
Perring and Co.’s” are, in the case before this house, in the 
body of the acceptance ; and, I am of opinion, that there 
is no solid distinction between that which is incorporated in 
a note, and that which. is incorporated in an acceptance. 
It is proper to advert to the case of Head v. Scxvell (Is), 
whicli arose before Lord Chief .histice Gibbs at nisi jsrius. 
He held, in the case of such an acceptance as the present, 
that it was not necessary to prove a presentment at the 
place mentioned in the acceptance; and, following up the 
language of some of the cases, said, that the acceptor is 
generally and universally liable. It seems to me to be most 
strange, after the cases in his own court, (one of which was 
not more than tw'o years before) which were directly con¬ 
trary to this opinion, that nothing further should have been 
done in this case of Head v. Sexocll ; that it should not have 
been brought before the Court. I am persuaded, that there 
must have been some circumstance in that case, which the 
reporter has not noticed. The case of Richards v. Lord 
Milsington (c), need only be mentioned shortly. That was 


{a) 5 Taunt- 30 . (b) Holt N,P.C. 363 . (r) Id. 364 . note. 
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an action on a promissory note, before the same Chief Jus¬ 
tice at nisiprius. Ills lordsliip said, “ the words ‘ payable 
at Bruce and C!o.’s’ arc not introduced in the body of the 
note, they are only inserted in the margin.” This case, 
therefore, has nothing to do with the subject. I have ad¬ 
verted to all the cases which appear to be api»licable to tlie 
case before the liousc ; and the result is, that I am of 
opinion, that the bill of cxcJiange in the first count of the 
declaration, being therein alledged to have been accepted 
according to the usage and custom of merchants, payable 
at Sir John Perring arid Co.’s, bankers, Londoriy the holder 
was bound to present it at that house, and to aver in his 
declaration that the same was presented at that house for 
payment. 

As to the second question proposed by your Lordships, 
it is not necessary to say more in answer to it, than that 
1 am of opinion, that the acceptance is, in law, to be consi¬ 
dered a qualified acceptance, that the bill shall be paid at 
the house of Sir tlohn Perriiio and Co. bankers, London, 
and not as a general acceptance to pay the same, with an 
additional engagement or direction for the payment at tbat 
house. The acceptance is an entire contract; the holder who 
receives it, must take it as it is, (if he does not dissent from 
it,) and it must be construed as it was meant, if the inten¬ 
tion can be discovered, and the words are sufRcicnt to effec¬ 
tuate it. I feel no doubt as to the intention, and can discover 
no legal ground to prevent its being carried into effect. 

As to the third question proposed by your Lordships, 1 am 
of opinion that Ibis must be considered, ///-.?/, as to the time, 
secondly, as to the place. And Jirst, as to the time; if B, 
accept a bill drawn on him at J months, and, by his accept¬ 
ance, make it payable at 4 months, and thereby lengthen 
the time of payment, I think C. could not maintain an action 
against A., if this be done without his previous authority, or 
subsequent assent. And, if it was accepted payable at a 
shorter time than J months, without such authority or 
assent, I think the law is the same; because, the drawer 
might he liable to he called on sooner for the money than 
by the terms of his bill he had a right to expect. Secondly, 
•^s to the place ; the question, as it appears to me, is, whe¬ 
ther the variation is material? A general acceptance would 
have an implied relation to tlio drawer’s place of abode. If 
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the drawee accept it payable at his banker’s in the sanae 
place, I am of opinion, that would not be material, and, that 
a drawee may, within the custom of merchants, well appoint 
another place of payment, if no material inconvenience to 
the holder, be thereby introduced. 

In answer to the fourth question proposed by your Lord- 
ships, I am of opinion, that, in the case comprehended in 
this question, C. the payee, could not maintain an action 
against A. the drawer, without delivering, or offering to 
deliver up, the bill to him; for, whilst the bill remains 
in C.’s hands, the drawer’s remedy is spspended; aiid> 
when the drawer has the bill returned, it will appear 
that the drawee has not complied with the requisition 
in it, and the drawer is restored to his original situation. 
I do not think, that the debt owing from B. to A. in any 
way varies the case, as between A. and C .; for, C. receives 
the bill from A .; and, until C. has agreed to an acceptance 
materially different from the terms required by the bill, 
the transaction rests between A. the drawer, and C. the 
drawee. 

« 

Holroyd, J. As to the first question proposed by your 
Lordships, I am of opinion, that, in this case, the bill of ex¬ 
change mentioned in the first count of the declaration, being 
therein alleged to have been accepted according to the usage 
and custom of merchants, payable at Sir John Perring and 
Co., bankers, London, (that is to say, at the house of certain 
persons using in trade and commerce the names, style, and 
firm of Sir John Perring and Co. bankers, London,) the 
holder was not bound to present it at that house for pay¬ 
ment, and to aver in the declaration that the same was 
presented at that house for payment. 

As, in my way mf considering the subject, the second 
question appears to me to be involved in the first, I shall 
state my opinions on the second question, before I give to 
your Lordships my reasons for either. 

On the second question, I am of opinion, that the said 
bill, having been so accepted as aforesaid, such acceptance 
is in law to he considered not as a qualified acceptance, to 
pay the same at the said house of Sir John Perring and Co. 
bankers, London ; but, as a general acceptance to pay the 
same, with an additional engagement or direction for the 

pay- 
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payment thereof at that hou^e. Thpugh the allegation in 
the declaration has not treated the acceptance siipply as 
a general acceptance, but has stated the place of payment 
as a part of it; yet, as the allegation is, that the defendant 
accepted the bill according to the us(ige and custom of mer^ 
chants, payable at Sir John Perring and Co., bankers, Lon~ 
don, the first question appears to rpe to involve in it that 
which proposed to us as the second question, namely, 
what is the effect of su’ch acceptance according to the usage 
and custom of merchants ? in like manner, as if the allegation 
had been simply that of a general acceptance, and, as if the 
question had arisen at the trial on the proof of a^ accept¬ 
ance n?ade payable at the place. 

In considering the first question, therefore, which will 
also dispose of the second, I shall, in the first place, con¬ 
sider, what is in law to be now deemed the efiect of this 
acceptance, according to the usage and custom of mer¬ 
chants. If it be in jaw to be considered not as a qualified, 
b,ut as a general acceptance according to the usage and cus¬ 
tom of merchants, with an additional engagement or direc¬ 
tion for payment at the specified house, it will stand, then, 
in my opinion, as if a mere general acceptance were stated 
in the declaration ; and, in an action against the acceptor 
upon a mere general acceptance, although he may be igno¬ 
rant in whose hands the bill is, and, consequently, know 
not to whom to go to pay it, yet the constant course of 
proceeding in such action has always been not to allege a 
presentment to the acceptor for payment, nor to prove it at 
the trial. 

The history of the cases before that of Callaghan v. Ay- 
lett, and the grounds upon which those cases, as well as the 
case of Fenton v. Goundry, were decided, appear to me 
decisive upon the two questions. The doubts, which have 
arisen upon the effect of these acceptances, appear not to 
have been entertained, until after that })oint had been de- 
cidefl as a point free from doubt, both by judges and jury, 
for a period of nearly twenty-six years; those decisions 
taking as their basis the generally received and known usage 
amongst rperchants, as to the effect of these acceptances, 
both previous, and up to, and during all that period of time. 
The case of Smith v. De la Fontaine, according to the note 
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which I . have of the case, was decided in the year 1785, 
first upon a trial by jury before Lord Man^eld (to whom, 
Lord Ellenborough says, in Fenton v. Gourmet the law of 
bills of exchange was as familiar as to any ^dge who ever 
sat on the bench), and, afterwards, by the whole Court of 
King’s Bench, who were so clearly of opinion, that the 
making of the acceptance to be payable at yiesBv&.Biddulphf 
Coxy and Co.’s, was for the convenience of the acceptor; 
and, that there was no colour for the objection, that it was 
a special acceptance, and that the plaintiff ought to have 
proved an application at that house for payment in that 
action, which was an action against the acceptor; that 
the Court refused even d rule nisi to set aside the ver¬ 
dict for the Plaintiff and enter a nonsuit. This continued to 
be acted upon as the law, from thence till the year 1808, 
when the same point was determined by Lord Ellenborough 
in Lyon v. Sundius, which was a similar action on a like 
acceptance; Lord Ellenboroughy considering the point as 
settled and without doubt, and that the additional words 
were nothing more than a mere memorandum, the acceptor 
being liable universally: and so this continued, with the ex¬ 
ception of Callaghan v. Ayletty which I shall notice presently, 
till Fenton v. Goundry in Easier term, 1811, when, on a de¬ 
murrer to a count like the present, the Court of King’s Bench 
decided, that the acceptance was to be considered in law 
as a general acceptance with a mere intimation for conve¬ 
nience of the place designed for payment. Lord Ellenho^ 
rough proeeds to decide the case upon the generally received 
opinion of the commercial world, as a matter quite clear of 
doubt, and upon what he had always understood to be the 
practice and doctrine concerning bills of exchange, since 
he had been familiar with them. The other judges of 
the Court, with the exception of Mr. Justice Le Blancy 
who was absent from indisposition, also coincided with 
Lord Ellenborough in deciding upon the generally received 
opinion and practice which had long before prevailed. 
When the usage and custom of merchants respecting bills 
of exchange has been enquired into and ascertained, such 
usage and custom becomes matter of law, to be taken notice 
of as such by the judges; which is the reason why, though 
such usage and custom used formerly to be alleged in plead¬ 
ing 
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ing as a fact, such allegation has for a long time been wholly 
discontinued. 

Two cases, besides that of Callaghan v. Aylett^ had in¬ 
deed intervened, but they were both of them against the 
drawer, and appear to me to be not material to the present 
questions. One of them, Parker v. Gordon (a), is in the 
King’s Bench; the other, Ambrose v. Hoptoood (6), is in the 
Common Pleas. The acceptances were similar to the pre¬ 
sent : the one was a determination, that, in order to charge 
the draxuer, a presentment at the place out of the usual 
banking-house hours was insufficient: and the other, that a 
presentment to the bankers, without saying at that place, 
was Insufficient for that purpose • and, in neither case, did 
there appear to have been any presentment to the acceptor 
himself, personally, at all. 

The case above referred to, of Callaghan v. Aylett (c), 
was a case which was decided by the Court of Common 
Pleas, [Mansfield C. J. being absent,) Hilary tormf 1811 , 
so lately as the very term next before the decision in Fenton 
V. Goundry; but the cause had been tried before him, and 
a verdict had been given for the Plaintifi^, subject to the 
opinion of the Court as to the necessity of proving that the 
bill had been presented at the bankers for payment. As 
far as can be collected from both the reports of that case, 
the Court do not, on that occasion, appear to have had the 
case of Smith v. De la Fontaine laid before them; or to 
have considered, whether there was any known, established, 
declared, or generally received understanding or usage upon 
the subject amongst merchants. But they appear to have 
decided in that case, entirely upon the dry construction and 
effect of the acceptance, as a mere engagement to pay the 
bill at a particular house, named by the acceptor; treating 
it as a mere naked question of construction, arising from the 
words, independently of any enquiry as to the usage and 
custom amongst merchants respecting it. Tlie case of 
Gammon v. Schmoll has, indeed, been since decided by the 
Court of Common Pleas, [Mansfield C. J. being, then also, 
absent,) in which that Court appear to have decided again, 

(a) 7 East. 385. (^) * Camfb. 549. S. C. 3 Taunt. 397. 

|A) % Taunt, 61 , 
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i|pon tl^eiper^ cqnstr^ction of the )fords ^lonon thaj: th^ 
acceptance contained a condition precedent. 

Jn now considering the o^estion, whether |he acceptance 
ip the present case bp a general or a qualifjed acceptance, 
i|: appears to me, that, upon a question of thfs nature, |t is 
ail jntportant inquiry and consideration, whether thete wa§ 
any, and what generally received, declared, or known usagp 
and custom ampng§t merchants; more especially, if qpy speh 
had been ratified and confirme^in juUicature by judges and 
jurors; and ^hat alone appears to me to be in itse)f decisive 
of the question, both upon the law and justice pf fhe case. 
The parties thereto must, I think, be tajeep, in an ipstruntent 
of a peculiarly commercial nature, both to havp giyep and 
rpeeiyed thjs acceptance, (and eonsequeptly to tiaye jneafft 
and understood it), according to such generally received, 
known, and declared understanding, and usage, and custom. 
After the decision of v. J)e la Fontaine, botji by the 

jury and the Court, especially when confirmed afterwards hy 
Lijipn V. Sundius, in the year 1808, it must, I think, be 
(|eemed, that there had been, upon the subject, fioth before 
an^ up to, and during that period, and until tjip determin¬ 
ation in Callaghan v. Ayleti, a generally received and kpowp 
opinion, and usage, and custom qmong jnerchapts, by p^hicb 
those apeeptances were meant and taken as general acepp^- 
apeps, with a mere intimaton of a place for paympnt; an|i 
not as (qualified acceptances, which might be refusefi: an 
opipiop, usage, and custom ratified und confirippd by those 
judicial determinations; and coptinualiy acted upqn botl| 
before and during that period, by the constant recepfion of 
all such acceptances, without any instance being brought 
fqnyard of the refusal of any, as being a qualified acceptance* 
In a question, therefore, as to the effect of such pn accept¬ 
ance, (which is, really, only a question, what the partips 
meant and understood by the acceptance, which the one 
had given and the other had received,) it must, as it appears 
to me, be taken, that the one of them meant, and that the 
other understood him to mean, by the acceptance so given 
and received, nothing but what was the generally receivpd 
understanding upon the subject, of persons most generally 
giving and receiving such mercantile instruments, namely, 
merchants; especially when that had been enqjiiired into, 

ascer- 
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determijied, decided, ^pd ppnfirmed by judici^ 

deci$ion£!. 

But> even if jbis supposed geperally received understand¬ 
ing} usage, and cpstom, is be ppnsidered a^ nnascerta[ned 
and upcertpin, ^d that the e^pct of this acceptance is, for 
its Qonstruc|;ion, to be taken from itself alone; still, I cannot 
but think, that it is to be deemed only as a general accept¬ 
ance to pay, wfth an additional engagement or direction for 
the paymept af the sffepificd. house. In this view of the 
questiop, the legal principles and rules of construction, as 
well a§ the natpre pf an acceptance in itself, appear to me 
tp be piQSt raate]fiai jto be attended to. 

Let ps consider the nature of an acceptance in itself. 
Thp bill is brought piejrely for acceptance, that is to say, 
for a declared assent, that the acceptor will pay it according 
to the usagp and custom of mercliants. A mere declared 
assent by the drayvee tp pay, or anything amounting thereto, 
i^, in law, an apceptpnce. By the first word, “ accepted,’* 
whiph is the thing; which the very bringing of the bill Re¬ 
quires the drawee to do, and which the drawer h^ a right to 
expect that the drawee will dp, if he has effects in hand, which 
his acceptance of the bill implies : — I say, by the very first 
wprd, “ accepted,” the drawee has declared his assent to 
pay the bill; and, as I think, to pay it in sucb mapner as the 
drawer has required, unless that which is added so qualibe^ 
this assent, ps to be inconsistent with an assept tq pay it as 
required. If it be npt thus inconsistent npon the face of it^ 
the holder js pot po suppose, that it was meant to do away or 
alter tfie /effect ,of what the acceptor had before written and 
signified; and, if thp acceptor did so mean, he should have 
so expressed himself, or should have stated, that he would 
npt accept the bill as required, (that is, to pay it according 
to the usage and custopf of merchants,) but tljat, Uipugh 
he would not so accept it, he would engage to pay it at 
suph p particular place, if the holder would take that 
engagement. 

The acceptance are those of the drawee 

oply, and not of the drawer or of the holder, and are to be 
taken, although according to the intent, yet where that is 
not spfficiently ascertained, niost strongly against the person 
using those words. The maxim of law, verda Jbrtius accipi¬ 
untur contra prt^erentem ,• apd f^ord Bacon's observations 

thereon, 




214 


CASES IN TRINITY TERM and VACATION 


1S20. 

Rowe 


V. 

Young. 


Holrojd J. 
sd Question. 


1st &2d Ques¬ 
tions. 


thereon, appear to me very applicable to this case, supposing 
this is to be considered as a mere question of construction. 
He says that this rule “ is author of much quiet and cer¬ 
tainty, and that in two sorts ; first, because it favoureth acts 
and conveyances executed, taking them still beneficially for 
the grantees and possessors ; and, secondly, because it makes 
an end of many questions and doubts about the construction 
of words; for, if the labour were only to pick out the inten¬ 
tion of the parties, every judge would have a several sense ; 
whereas this rule doth give them a sway to take the law 
more certainly one way (a)." This rule, I think, requires 
the drawee, especially where it is to defeat in any degree 
the rightful expectations of the drawer, that the bill shall be 
unqualifiedly accepted as he has drawn it; and where the 
drawee has, in the first instance, declared his assent to pay 
it, if he meant to qualify or do it away, or alter it in the 
whole, or in part, or to clog that which is yet absolute, with 
any condition not beneficial either to the drawer or to the 
bill-holder, this rule, in my opinion, requires the drawee, 
in such case, to use, in addition, such words as clearly and 
unequivocally express or show such qualification, alteration, 
or condition. If the acceptance in question be considered 
as qualified, it must be by construing it, as if the drawee had 
inserted, what he has omitted, the word “ onlyfind what, 
if he so meant, the rules of construction, I think, require 
that he should have stated. The words, Payable at Sir 
John Perring and Co.’s, bankers, Londony' may mean, 
either that the bill may be paid there, or an intimation that 
it xuill be paid there, (that is, if the holder bring it there); 
or it may be intended as an obligation binding also upon 
the holder, that it shall be paid there, and there only. Hut 
if the writer had meant the last, I think that, in order to bind 
the holder to consider that he did so mean, he should so have 
expressed himself. 

For these reasons, I am of opinion, that the acceptance 
in question, so as aforesaid alleged in the declaration, is to 
be considered, not as a qualified, but as a general acceptance 
to pay, with an additional engagement or direction for the 
payment thereof at the specified house ; and, consequently, 
that the holder was not bound to present it at that house for 


(a) Reg 3, 
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payment, and to aver, in the declaration, that the same was 
presented at that house for payment. 

But, supposing that this acceptance be to be considered 
as a qualified acceptance to pay the bill at the specified 
house, still the first question proposed to us by your Lord- 
ships, involves a further question; for it would not, in my 
opinion, from thence follow that the holder was bound to 
present it at that house for payment, and aver in the 
declaration that it was*so presented; for I still think, that 
the holder would not, even in that case, be, by law, bound so 
to present it, or so to aver in the declaration. 

The acceptance, even taking it to be a qualified accept¬ 
ance, is still, 1 think, an undertaking to pay the bill at a 
particular time and place, absolutely and at all events, and 
not subject to any expressed or implied condition, which 
must previously be performed by the holder. Upon a pro¬ 
mise or undertaking, either to pay a bill of exchange or 
money, or to do any other particular act, whether at a 
particular time and place or not, the very non-feasance alone 
is a breach of the contract, and the promisee need do no 
more in support of his action for such breach than to prgve 
the promise: the non-feasance being a negative, the feasance, 
or that which in law is an excuse for it, is matter purely of de¬ 
fence, and the onus thereof lies upon the Defendant. 

The person, therefore, so promising or undertaking, in order 
to defend himself, must either establish, that he has done 
the thing according to his engagement, or he must excuse 
his non-performance. It is not sufficient for a Defendant in 
his excuse to say, that the Plaintiff was not present at the 
time and place to demand and receive the money; but he 
must, in order.lfc) defend himself, allege and prove, that he 
did all in his power towards the performance, and that his 
not doing more was owing to the refusal or default of the 
Plaintiff. He must establish either a tender and refusal, 
or that he, the Defendant, was ready at the time and place 
to pay, but that the Plaintiff did not come, nor was present 
to receive. The circumstances excusing the non-perform¬ 
ance, and throwing the fault on the Plaintiff, are matters in 
defence. This appears, I think, by Lord Ilobari's opinion 
in Baker v. Spain (a), and by the resolution of the Court of 
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Common Pleas, there cited, in Bushy s case, as t6‘ tHfe 
payment of rent, which is payable on the land, l$o Lililetok 
says (a), Also upon sUch Case of feoffment in mortgage, a 
question hath been demanded, in what place the fedfibr is 
bound to tender the money to the feoffee at the day ap 
pointed, &c. And some have said upon the land so hdldCn 
in mortgage, because the condition is depending upon the 
land. And they have said that, if ^the feoffor bd upon the 
land there ready to pay the money to the feoffee at the day 
set, and the feoffee be not then there, then the feoffor is 
quit and excused of the payment of the money; for that n6 
default is in him. But it seehidth to some that the law is 
Contrary, and that default is in him, for he is bound to Seek 
the feoffise, if hd be then in any Other place within the 
realm of England." The difference of opinion, there, was 
updh this point; viz. whether the mortgage-mdriey ni^as td 
be paid at a particular place, viz. Upon the land, of* riot; 
but, in either case, whether it was to bC there paid Or hot, 
the feoffor, who was to pay the money, was bound to do all 
in his power towards his perfotmance, before he could be 
excused fot his non-performance. IJ" no time be Jtxed for 
the performance, then, indeed, the obligbr, 'arho is td pUjr 
the money at a particular place, is to dd more, (and this 
dbcHine should be remembered when the caSe of Saundtsrson 
ir. Bovoes Comes to be bohsidered); he must, according to 
Co. Litt. j, “ give the Obligee notice, that, on such a day, 
at the place limited, be will pay the money, and then, the 
obligee must attend there to receive it; ibf, if the Obligor 
then and there tender the money, he shrill save the pe- 
nrilty of the bond for ever.” Lord Coki tlteii adds { “ The 
same law it ii, if a mart make a feoffment m fee upon con¬ 
dition, if the feoffor, at any time during hls life, pay to the 
feoffee 20^. at such a place certain, that theil, Ac. Iri this 
case the ffeoffor must givd notice to the feoffee when he v^ill 
pay it, for, without such notice as is afottesaid, the tender 
will not be sufficient.” In both these cases, therefore, iti 
order to save the bond or feoffment, the obligor and feoffor 
htust attend and be ready with the money at the place, 
though the obligee or feoffee be absent; for the tendfer. Of 
which he there speaks, is a tender (or rather what he calls 
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A tender), though the obligee or feoffee be Absent; fbt he 
is speaking of a tender, which would not be an excuse with¬ 
out siich notice, which is, therefore, a tender by the bne in 
the absence of the other ; and he immediately adds, “ but, 
in both these cases, if, at any time the obligor dr feoffdf 
meet the obligee or feoffee at the place, he may tender the 
money.” The forms of declaring, not only upon awards, but A: id ^es- 

upon other instruments for the nonpayment of money *^°**®* 
at a particular place, are confirmatory of this doctrine. In 
RastelV& Entries are three precedents; two in debt on 
bills obligatory for money to be paid at particular marts or 
fairs (6), and the other for reift,' payable at a particular place. 
on particular feasts (c). The declarations did not contain 
any allegation of presenting the bills for payment, or any 
demand of the money at the marts, fairs, or place ; but to 
One of those declarations, one upon some of the bills 
obligatory payable at different marts or fairs, the Defendant 
pleaded, that he was at the fairs ready to pay the Plaintiff, 
if the Plaintiff had been there, and would have delivered to 
him the bills aforesaid, and, that neither the Plaintiff, nor 
any for him, was then there to receive the same, with ■an 
allegation that he has been always since ready to pay, and 
a •proftrt of the money into court. A bill of exchange, in 
an action against the acceptor, stands, I think, upon the same 
footing as a bill obligatory, or any other engagement for the 
payment of money, so far as regards the necessity of alleg¬ 
ing in the declaration, or of proving at the trial, a present¬ 
ment of the bill or a demand of the money. In an action 
against the acceptor, where he accepts generally, Such alle¬ 
gation is never^ made, nor such proof required or given: 
though such a presentment is, no doubt, usually made in 
fact in such cases, before the action is brought, yet, the 
nature of the instrument itself {viz. a bill of exchange) has 
not rendered such an allegation or proof necessary, except 
where the action is brought to charge the drawer or in¬ 
dorser. The nature of the instrument, therefore, cannot, as 
it seems to me, make such allegation or proof more neces¬ 
sary where the acceptor adds a place for payment, than in 
other cases where the obligor or promisor adds a place for 
payment. 

(A) pp. 158 & 3*4. (tf) 
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In either case, such allegation or proof is, I think, not 
requisite on the part of the Plaintiff; but, if the Defendant 
or his bankers, or any one for him, had his money ready at 
the time and place, and would have paid it if the bill had 
been then and there presented for payment, it is matter of 
defence, and may be pleaded by him; which removes, I 
think, the hardship and mischief which, it is supposed, may 
result from not requiring an allegation and proof of pre¬ 
sentment for payment at the spccifidd place to be made an*d 
given by the Plaintiff. Independently of the question of 
general or qualified acceptance. Lord Ellenhorough and my 
brother Bayley in Fenton v. Gyundry, both of them acceded 
to and confirmed this reasoning, as will be seen in 13 East (o). 
Their opinions, in that case, upon this point, appear to me 
to be material in showing, that the case of Saunderson v. 
Bowes, which was determined by the same judges very 
shortly afterwards, was determined on grounds not at all 
inconsistent with their opinions in their decision in Fen¬ 
ton V. Goundry. My brother Bayley, too, upon another 
occasion, at Prius, in IFdary term, 1809, in Wild v. 
Rennards (i), held the same doctrine, that if a promissory 
note is made payable at a particular place, in an action 
against the maker, there is no necessity of proving, that it 
was presented there for payment; and, in Michaelmas term 
1810, in Nicholls v. Bowes (c). Lord Ellenhorough held the 
same. But, it is said, that the decision in Saunderson v. 
Bowes {d), in Michaelmas term, 1811, by the Court of King’s 
bench, and the decision of Bowes v. Howe (e), in Trinity term, 
1813, by the Court of Exchequer chamber, which is found¬ 
ed thereon, are inconsistent with this doctrine. The above 
precedents in Rastell were not known or, at least, not brought 
forward in either of those two cases ; and, if those two cases 
were not distinguishable from the present, but were so 
much in point as, at first, they may appear, it might be for 
consideration, whether those cases were not still open to a 
revision, like the decisions which for a time prevailed in 
favour of actions upon legacies, and of actions against femes 
covert with separate maintenances. But, when those two 
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cases come to be looked at and considered, they are, as it 
appears to me, very distinguishable from the present, and 
also from Fenton v. Goundry, on this very point. In the 
present case, and in Fenton v. Goundry, the instrument de¬ 
clared on, a bill of exchange, was payable at a certain time. 
In Sanderson v. Botoes, and in Bowes v. Howe, the instru¬ 
ment declared on (a promissory note) was not 'payable at a 
particular time, but generally, entirely at the pleasure of the 
holder of the note, and so Lord Fdlenborough observes (a), 
where he distinguishes Sanderson v. Bowes, from cases 
wh#re money was to be paid, or something to be done at a 
particular time, as well as pl^e. The cases of Sanderson 
v. Bowes, and Bowes v. Howe, were both cases of promis¬ 
sory notes of the Workington bank, payable on demand to 
bearer at the Workington bank. The notes being made pay¬ 
able to bearer, not at any specific time, but merely on his, the 
bearer s demand, the promisers could not comply with the 
above-mentioned rule laid down in Co. Litl. {h), of giving 
notice when they would pay the money at their bank, as 
they could not know who the bearer was, till the money 
was demanded. Nor was it to be paid but upon demand, 
which might, therefore, be deemed a condition precedent, 
quite consistently with my reasoning, and also, with Lord 
Fllenborough'a and my Brother Baylcy'n, as applicable to 
cases where the money was to be paid at a time and place 
certain ; and, if the demand thus became in those two cases 
a condition precedent, the place as ‘well as time of the de¬ 
mand must necessarily ft)rm a part of that condition, and 
may require to be averred, as it w'os in those two cases de¬ 
cided. 
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For these reasons, therefore, 1 think, even if the accept¬ 
ance as stated in the first count be to be considered as 
a qualified acceptance, that the holder was not, in the 
present case, bound to present it at the house for payment, 
or aver in the declaration that the same was so presented. 

In answer to the third question proposed by your Lord- 3d Question, 
ships, I think, that if A. draw a bill upon B. in favour of 
C. for 100/., and C., without the previous authority or sub¬ 
sequent assent of A., take an acceptance for the bill for the 
whole of the 100/., but an acceptance qualified as to the 
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time or place of payment, C. could not maintain an action 
upon the bill against A. 

In the case put by this question, the drawer has a right, 

I think, or at least may be considered as having reason to 
expect, either that his bill, if accepted, will be accepted to 
be paid in such manner as he has required, that is to say, 
according to the tenor and effect of the bill, and the usage 
and custom of merchants; or, that due notice will be given 
by the person taking the bill from him, according to such 
usage and <;ustom, in case the bill be not so accepted, lie 
may be injured, if the bill be not so accepted, as he has 
required, {prima facie^ at least, it is, I think, to be so con¬ 
sidered) ; and, in default of such acceptance, he has a right, 
I think, to due notice of such default, in order that he may 
take such steps as he may think proper to avert such pos¬ 
sible injury. The holder may either receive or refuse a 
qualified acceptance. If he refuse, he must give due notice; 
and, if the bill be a foreign one, he must also protest it, in 
order to charge the drawer. If he do not refuse, but do 
receive the qualified acceptance, in that case, by assenting 
to the qualifications imposed by the acceptor in varying the 
time and place, he becomes party to a fresh and different 
contract with the acceptor, to which the drawer was neither 
party nor privy: the contract is an entirely new one, 
assuming a new shape; the bill is converted into, and 
becomes a different or new bill, having a different tenor and 
effect from the old one,*v/af. such as the qualifications of die 
acceptance, either as to time or place, have engrafted into 
it. C., by taking a different security, rtz. this qualified 
acceptance, instead of having the one which the drawer 
had a right, or had reason to expect, and which C. was to 
require should be given him, has, I think, no right to main¬ 
tain an action against the drawer upon this bill, the nature 
and effect of which has been altered by his having taken 
this qualified acceptance of it. In BoeJm v. Garcias (a), 
(sittings after Michaelmas term, 1807,) it was held by Lord 
JEllenborough, that the drawer has no right to vary the 
acceptance from the terms of the bill, unless they be un¬ 
equivocally and unambiguously the same; and, therefore, 
where an action was brought against the drawer on a bill 
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drawn at Lisbon^ payable in effective, and not in Vais reals, 
where the drawers offered to accept it, payable in Vais 
denaros, (another sort of currency, which was refused,) 
Lord Ellenborough held, that the Plaintiff had a right to 
refuse this acceptance, though the Defendant proposed to 
shew, that Vais denaros were sufficient to answer what was 
meant by effeclivi ; and wheraver the holder may refuse the 
acceptance by reason of its being qualified, (as he may, I 
think, wherever the saint is (jualified, either as to time or 
place,) he cannot, I think, if he take the acceptance, sue the 
drawer upon the bill. 

In answer to the fourth question proposed by yoiir Lord- 
ships, 1 think, that if B. was debtor to C, in 100/., previous 
to his so drawing upon B., in favour of C,, to the amount 
of 100/., C. could, upon A.’s refusing his assent to an accept¬ 
ance, qualified as mentioned in the third question, maintain 
an action upon the original debt against A., without deliver¬ 
ing to A. the bill so accepted ; in case, at the time the bill 
was drawn, B. was also indebted to A. in a like sum of 100/. 

The bill itself, having been dishonoured, has become 
no satisfaction for the original debt; the right of actiop 
upon the original debt, therefore, remains : and though, if 
A. pay or tender to C. the original debt, with the expences, 
&c. incurred upon the dishonoured bill, he will be entitled 
to have that bill delivered up again to him ; yet, until A. has 
so done, the right to the bill, as it appears to me, which was 
given by him to C. as a security for, or in order to discharge 
that debt, remains in C., who may, 1 think, bring an action, 
either upon the original debt, or upon the bill; or may bring an 
action including both those causes of action, in case they be 
of such a nature as to be capable of being joined together in 
one action. The original debt is not extinguished, but the right 
of action upon it remains, or is revived by reason of the disho¬ 
nour of the bill; and C., I think, has a right to retain the bill, 
which was given to him as a security, or for the discharge of 
his debt, and to use it either as a ground of action upon 
itself, or as a medium of proof for establishing his original 
debt: and the circumstance of B.’s being also indebted to 
A. in a like sum of 100/., appears to me to make no difference 
as to C.’s rights of action; for A., only by doing what by 
law he is bound to do, (namely, by payment of his debt, &c. 
to C.f) may entitle himself to the possession of the bill, and 
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thereby avoid any injury, which he may, otherwise) sustain 
by the want of it in seeking his remedy against B, for the 
recovery of that debt. 

Park J. With respect to the first question proposed by 
your Lordships to the Judges, I have no difficulty in stating 
it to be my humble opinion, that, as the bill of exchange 
now under discussion is alleged to have been accepted ac¬ 
cording to the usage and custom cJf merchants, payable at 
a particular banker’s in London, the holder was bound to 
present it at that house for payment; and to aver in his de¬ 
claration, that the same w^as presented at that house for 
payment. 

To come to that conclusion, it appears to me to be only 
necessary to consider, who the parties to the contract are ; 
and what contract tlie defendant on this record has entered 
into. The Plaintiff’, or the payee, it is true, originally took 
a bill drawn upon the Defendant generally: but, when the 
Defendant had that bill presented to liim for acceptance, he 
said by his acceptance, I do not choose to enter into this 
general engagement, for, my avocations may, at the time 
when the bill nhall become due, call upon me to be in some 
distant part of the kingdom ; and, therefore, both for your 
convenience and mine, I will specially accept it, payable at 
a particular banker’s, or where my strong box or money is ; 
and there you shall go for your money, and not follow and 
arrest me at a place where I have none : this is the defend¬ 
ant’s contract. I admit that the holder- might refuse to 
take such an acceptance; but, having taken it, can he en¬ 
force the contract against the contractor, without sliowing, 
that the contractor has not complied with his own condi¬ 
tional acceptance ? May not the acceptor justly say, if the 
holder should attempt to enforce it contrary to the ac¬ 
ceptor’s engagement, non hccc in feedera veni f I think he 
may; for, that the acceptor has a right to make a special 
acceptance differing from that which the drawer had wished 
to impose upon him, as to time, place, or amount, is ad¬ 
mitted by those who argue for the Defendant in error. This 
has ever been considered as law from the time of Marius, 
who wrote in the 16th century on bills of exchange, (a) 


( a ) Mar . p. 17. 4th ed. 
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The law^ upon these points, both as to the right of the 
drawee to make a special acceptance, and, as to the right 
of the holder to refuse it, is well stated, as your Lordships 
will find, in Petit v. Benson, (a) If, then, the drawee may 
refuse to enter into any other than a special acceptance; 
when he has made it, and it is received by the holder, 
surely, it becomes as much the original contract of the ac¬ 
ceptor, as if he had written a promise to pay on certain 
conditions; or had prmnised to pay at a certain banker’s, 
and no where else. The true sense of the case seems to be, 
and the principle is, that, whenever the place, at which the 
contractor is to perform it, forms a part of his express con¬ 
tract, and the duty is not merely collateral to it, it is neces¬ 
sary both to aver and prove a failure in that precise point 
on the part of the Defendant. Thus, in 1 RoUe's Abridg¬ 
ment it is said, “If a place of payment is limited by 
the condition, the party is not bound to pay in any other 
place.” Here, the duty is created by the instrument itself, 
with certain limits and qualifications. No duty, to be per¬ 
fected by the acceptor, arose anterior to the very instru¬ 
ment itself; and the acceptor can only be answerable to the 
extent of his engagement, by his qualified acceptance. 

If we were to speak of the convenience of this or that 
practice, there can be no question, that it would be most 
convenient, that the presentment of the bill at the place 
where it is made payable should be deemed a condition 
precedent; for, it would be very inconvenient, that ac¬ 
ceptors, such as‘the original Defendant, should be made 
liable to answer every where, when it is notorious that they 
have made provision at a particular place, where alone they 
engage to pay. There is no antecedent duty as against ihe 
Defendant, save that arising on the bill; and, therefore, the 
instrument or bill must be looked at for the purpose of seeing 
what the duty is. 

1 do not think, my Lords, that this case has been fitly 
compared to the case of bonds; for, tliere, tlie penalty 
creates the debt, and the party is liable upon it, but is to 
discharge himself from the penalty by bringing himself with¬ 
in the terms of the condition: that, therefore, must bo 
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matter of defence. But, w’here a suit is in assumpsit upon 
a contract, tlie plaintiff must show, that he has done every 
thing which lay upon him to do, in order to bring himself 
within the contract, and entitle him to sue upon it. Now, 
here, by the terms of this acceptance, a promise is made 
by the acceptor to pay at Perrinfr and Co.’s ; the Plaintiff, 
who sues, then must bring himself within those terms by 
showing, that he made a demand at the place where the 
Defendant said he would pay; and lie cannot be made liable 
beyond the .extent of his contract. Where a defendant 
contracts generally to pay a sum of money, he is liable to a 
creditor every where: but, where a person binds himself to 
pay at a particular place, he is not liable at any other place, 
till default be made at the particular place. For, otherwise, 
suppose a bill drawn upon one just before going the circuit, 
(and this case is put by one of the most learned judges who 
ever adorned the Court of Common Pleas, I mean Mr. 
Justice Chambre {a),) which will fall due during the absence 
of such drawee ; such a person living in chambers leaves no 
servant on his departure, excepting, perhaps, a laundress; 
what can be done in such a case, except to deposit the money 
with a banker, and make the bill payable at that banker’s? 
Otherwise such person would be liable to be arrested at any 
place in the course of his journey, where he might have no 
money, which, indeed, he would be the less likely to have 
after making provision at his banker’s. 1 agree with that 
learned judge, that it is a^great convenience to the public to 
maintain these special acceptances. 

But, it is said at the bar, if you can show that you had 
your money at your banker’s, you would have a complete 
defence. Is it, then, no vexation to be causelessly arrested? 
Is a law-suit no vexation ? Is it nothing to be 201. or SOI. 
out of pocket, though you gain your cause ? And this evil 
is only met by the trifling inconvenience of an obligation on 
the Plaintiff to call a witness to prove a presentment. In¬ 
deed, if we speak of inconvenience, it is all the other way ; 
for, instead of the trifling inconvenience arising to a liolder 
from the necessity of calling one M’itness to prove,a pre¬ 
sentment, every banker must, if the other view of the case 
be adopted, keep a number of clerks to go dail} to all parts 


of 
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of the town, for the purpose of receiving payment of bills. 
Nay, so greatly was this inconvenience felt, that your Lord- 
ships are probably aware that the Bank of England will not 
discount any bill that is not payable at a banker’s. 

But we have been told at the bar, that the weight of au¬ 
thority is against the Plaintiff in error. Let us examine the 
cases, and see whether the decisions in the Court of King’s 
Bench, and one or two at nisi priusy before Lord Chief 
Justice Gibbsy carry With them the same weight of reason 
as those decided by the Court of Common P^as sitting in 
bank; or, whether the Court of King’s Bench has, in this 
respect, been consistent with itself; a mode of discussion, 
which I can with much more satisfaction recommend to your 
Lordships’ adoption, than a consideration of the weight due 
to individual judges, all of those who are concerned in these 
decisions being most highly respectable. 

The first case immediately applicable to this is that of 
Smith v. De la Fontaine, of which there is a short note in 
my Brother Bayley^^ Treatise on Bills of Exchange {a ): 
however, a more full account is given of it in a note to Mr. 
Holt's nisi prius cases (A), which is taken from a manu¬ 
script of iny Brother Holroyd; and there seems no doubt, 
that in 1785 Lord Mansfield at nisi prius, and the Court of 
King’s Bench, afterwards, decided, that words similar to 
those here used were not words restricting or qualifying the 
acceptor’s liability, but rendering him liable generally ; and 
that it was not necessary to prove?a demand at the particular 
place in an action against the acceptor. But how has this 
been followed up ? The first case is that of Lyon v. Stindius (c), 
a mere nisi prius opinion, before the decisions of either Cal¬ 
laghan V. Aylett, or Fenton v. Goundry. Then came the 
case of Fenton v. Goundry (d), in which the Court undoubt¬ 
edly held that doctrine, which is now under discussion ; and 
which treated an acceptance like the present not as a con¬ 
ditional acceptance, but as a mere expansion of the promise 
to pay. But how is that consistent with the doctrine laid 
down in Parker v. Gordon (e), by two of the judges (/), who 

(a) p, 1x9, note b, 3d ed. (<?) 7 East, 385. 

\b) 366. (/) Lord Ellenborough C. J. frf 

(f) I Campb. 4az. Grose J. 
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were parties to the decision in Fenton v. Goundry f 
Parker v. Gordon was an action against the drawer; and 
1, Uierefore, do not quote the case as an authority, except 
to show that such words as these were considered as a spe¬ 
cial acceptance. “ If a party (says Lord Ellenborough in 
the last-mentioned case) choose to take an acceptance at 
an appointed place, it is to be presumed that lie will inform 
himself of the proper time for receiving payment at such 
place, and he must apply accordingly.” And, in Elford v. 
Teed {a), hisg, Lordship says that the case of Parker v. Gor¬ 
don was conformable with the doctrine which he had 
usually held. Laurence J. says, in Parker v. Gordon, “ The 
party might have refused to take the special acceptance ; but 
if he choose to take the acceptance in that manner, payable 
at the bankers, does he not agree to take it payable at the 
usual banking hours ?” And Le Blanc J. says, in the same 
case, “ If a party will take an acceptance, payable at a 
banker’s, he must present it at a proper time, according 
to the known method of conducting the banking business; 
otherwise the greatest inconveniences to trade would ensue.” 

Two very modern cases have been quoted to your Lord- 
ships to show, that Lord Chief Justice Gibbs concurred with 
the decision of the Court of King’s Bench in Fenton v. 
Goundry ; namely, the cases of Head v. Sewell, and Richards 
V. Lord Milsinglon. (b) I will speak of Head v. Sewell first. 
It is sufficient to observe, that it was only a nisi prius 
case: next, it is so singular a case, that, either the note is 
incorrect, or the opinion of the Lord Chief Justice is 
not delivered with that very learned person’s usual ac¬ 
curacy and precision. For, in the year 1816, he begins 
his observations by saying, that, after 35 years’ experience, 
he had never known the objection to prevail, and, there¬ 
fore, could not admit the necessity of the proof. What ? 
had he not known of the case of Callaghan v. Aylett, de¬ 
cided in 1811, 5 years before, in the Common Pleas, by 
Mr. Justice Heath, Mr. Justice Lawrence, and Mr. Justice 
Chambre, as eminent persons as ever sat on that bench; 
and which case, in consequence of its having been much 
opposed the following term in Fenton v. Goundry, made 
them the common talk in Westminster Hall ? Had he not 

(rt) I cS* S. 28. (A) Holt, N, p, C, 363. 
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heard of the case of Gammon v. Schmolly then quoted to him, 
and decided two years before, in the very same court by 
his then colleagues, Mr. Justice Heath, Mr. Justice Chamire, 
and the very learned person who afterwards succeeded him 
in the Chief Justiceship, in both of which cases the objec¬ 
tion prevailed? And then again, though his Lordship is 
stated to have said, that he never knew the objection pre¬ 
vail, he concludes by saying, he knows there are conflict¬ 
ing cases. The other *case of Richards v. Lord Milsington 
he decides that he may preserve his own consistency in a 
former case of Price v. Mitchell {a ); but, upon looking at 
that case, it will be found a mere memorandum at the foot 
of a note, which never was held to be a condition, but a 
mere memorandum or direction. I, therefore, do not consi¬ 
der these cases as adding much weight to the authority of 
the King's Bench upon this occasion. 

But I find the King’s Bench in Sanderson v. Bovoes (A), 
which was confirmed by an unanimous judgment in the Ex¬ 
chequer chamber (c), deciding diametrically opposite to the 
case of Fenton v. Goundry : and every word of the judg¬ 
ment of that great and eminent judge Lord Ellenborougk 
is, in my mind, conclusive in favour of the plaintiff in 
error. Agreeing, as I do, w'itli the learned editor of the 
Treatise on Bills of Exchange (d), that it is difficult 
to reconcile in principle with the case of Sanderson v. 
Bowes, that of Fenton v. Goundry, and Sanderson v. Bowes, 
being the last in decision, ratified by the decision of the 
twelve judges of England, and most agreeable to good 
sense, reason, and convenience, I think that it ought to pre¬ 
vail. The only diflerence between Sanderson v. Bowes and 
this case is, that Sanderson v. Bowes was an action against 
the maker of a promissory note; this case is against the 
acceptor of a bill of exchange: but I need not inform your 
Lordships, that the Courts in Westminster Hall have long 
thought the analogy between notes and bills so strong, that 
the rules established as to one ought also to prevail as to the 
other; Heylyn v. Adamson (e), Brown v. Harraden{J'), fully 
prove this position. Then let us read the case of Sanderson 
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V. Bowes ; and if “ bill” be read for ** note,” is not every 
word of Lord EUenborougK& luminous reasoning decisive of 
the'present question ? (Here the learned Judge read the 
case and judgment in Sanderson v. BovoeSf observing that 
in that case the Court of King's Bench held presentment at 
the banking-house necessary.) Bowes v. Howe (a) contains 
1 st Question, the affirmance of this proposition, though there was a re¬ 
versal upon another point in that particular cause. And, in 
conformity to that opinion, Lord ^Uenboroughf in a sub¬ 
sequent case of Roche v. Campbell (i), held, that it was a 
fatal variance in a declaration not to state that the note was 
payable at a particular place, where the note was so payable. 
And his Lordship’s language is peculiarly emphatical and 
applicable to this case, for he says, “ This declaration re¬ 
presents the promissory note as containing an absolute and 
unqualified promise to pay the money. But, by the instru¬ 
ment produced, the maker only promises to pay upon the 
specific condition that the payment is demanded at a par¬ 
ticular place. We have lately held (alluding to Sanderson v. 
Bowes) that, where the place of the payment is mentioned 
in . the body of the note, it forms a material part of the 
instrument.” So, here, the acceptor only undertakes to pay 
upon the specific condition that the payment is demanded at 
a particular place: this, and no other, is the contract of the 
acceptor. 

Having thus shown the inconsistency of these decisions, 
and that Sanderson v. Bowes has not only had the judg¬ 
ment of the King’s Bench in favour of that opinion, which I 
presume to deliver to your Lordships, but the confirmation, 
as to this point, of the whole Exchequer Chamber, can I 
hesitate in saying, that the strong current of authority is in 
favour of the Plaintiff in error, when I add, the authority of 
.Judges Heath, Lawrence, and Chambfe, in Callaghan v. 
Aylett, declaring that, doubtless, there may be a qualified 
acceptance of a bill which a holder is not bound to receive, 
but, that if he acquiesce in it, he must conform to the terms 
of the acceptance; and the further authority of Judges 
Heath, Chambre, and Dallas, in Gammon v. Schmoll. Mr. 
Justice Heath (c), treats it as a condition precedent, which 

(fl) 5 Taunt, 30 . (r) In Gammon v. Schmoll, 5 Taunt. 353 . 

{b) 3 Campb. 247 . 
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must be shown to be performed. The reasoning of Mr. Jus¬ 
tice Chambre does not seem to have been sufficiently ad¬ 
verted to ; and nobody will deny his ability as a lawyer/^iid 
his great skill as a pleader. That learned judge says {a), 

1 think the case is clear upon rules of plain common sense 
and understanding, without going into all the cases. A 
man is not bound to receive a limited and qualified accept¬ 
ance, he may refuse it, and resort to the drawer; but, if he 
do receive it, he must Conform to the terms of it.”—“ What 
is the meaning of these words, accepted, payable at ? They 
have a meaning: they impose a condition ; and the person 
receiving such an acceptance must comply with the condi¬ 
tion, and in pleading, must shew his compliance. It would 
greatly circumscribe the negociation of bills of exchange if 
this were not so; for they would, instead of being of gene¬ 
ral accommodation, be restrained in their use to such persons 
in trade as have a fixed place of business.” 1 have already 
endeavoured to show your Lordships that the inconvenience 
to holders of bills and to bankers would become ruinous 
by the number of clerks which they must employ, if 
such an acceptance is to be held to make the acceptor 
universally liable. 

On these authorities, and upon the principles of common 
sense and understanding I am of opinion, on the first question, 
that, the holder was bound to present this bill at Sir John 
Perring's house for payment, and to aver that it was so pre¬ 
sented. 

As to the second question proposed by your Lordships 
to the judges, viz. whether such an acceptance is to be con¬ 
sidered in law as a qualified acceptance, I answer, that the 
whole of my reasoning, with which I have troubled your 
Lordships, is founded upon the affirmative of that pro¬ 
position. All the text writers upon bills of exchange are 
clear on this point. I take it, that any acceptance varying 
from the absolute tenor of that which the drawer expected 
by the language which he used in drawing the bill, either in 
the sum, the time, the place, or the mode of payment, 
is a conditional acceptance, which the holder is not bound 
to receive: but, if he do, the acceptor is liable for no 
more than he has undertaken. This doctrine of qualified 
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acceptance, as to part of the money, is spoken of in 
Marius (a), and in Molloy.{b) So, in the latter book, a 
partial acceptance as to time is mentioned, (f) This is 
confirmed in Beatoes’ Lex Mercatoria (</), and by Mr, 
Justice Bay ley. (c) And it was treated as a qualified accept¬ 
ance in Sanderson v. Bowes ; and by Mr. Justice Lawrence^ 
in Barker v. Gordon ; and again in Callaghan v. Ayletl, and 
Gammon v. Schmoll in the Common Pleas: I, therefore, 
feel no difficulty in stating to your Lordships, that I con¬ 
ceive this to be a conditional acceptance. 

The third question, in my view of the case, is not of dif¬ 
ficult solution. Marius supposes (/), that if the holder 
take from the acceptor an acceptance, even for a part only 
of the money drawn for, he may do so, provided he protests 
and gives notice to the drawer, and the bill is not thereby 
void; nor, according to what he says in page 21., does it 
prevent the holder from having recourse against the drawer. 
This is stated in the case of so material a change, as a 
defalcation of part of the sum drawn for. But to the case 
put by your I^ordships, I answer, t.hat, if the qualification, 
either as to time or place, works neither injury nor incon¬ 
venience to the drawer, the holder is not prevented (iii case 
of non-payment) from his remedy against the drawer, be¬ 
cause he has taken such qualified acceptance. Your Lord- 
ships will perceive that I state, where it neither produces 
Injury nor inconvenience. Now in the case, out of which 
this question arises, it neither produces the one nor the 
other; but it is a custom productive of great convenience 
to every one concerned in trade, and without which quali¬ 
fication, I have already stated to your Lordships, (and I 
know the fact to be so,) bills of exchange are not dis¬ 
countable. 

As to the fourth question, I am of opinion, that C. could 
not maintain his action for the original debt against A. the 
drawer, without delivering up to him the bill so accepted. 
Because, having once accepted such bill in lieu of, and in 
satisfaction of his debt, he cannot recover for the original 
debt without relinquishing the supposed security; which, 


(</) p. 481. 4th ed. fol. 

(r) Bayley on Billsfpp. 85,86. 3d ed. 

(/) 17. 


(a) pp. 17, ai. 

(^) h. a. cli. 10. s. 
(t) id. s. aS. 
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being an acceptance by J3., (whom the question supposes 
to be indebted to the drawer,) will amount, at all events, to 
an acknowledgment of the debt. For, although it is. not 
always true that the drawee is a debtor of the drawer, yet, 
perhaps, when the drawee accepts, it prima yac/e evidence 
of a debt. The case of Kearslake v. Morgan (a), where it 
was held, that to an action for goods sold and delivered, it 
was a good plea to say that the Defendant had indorsed to 
the Plaintiff a proinissoi'y note, payable to him, the Defend¬ 
ant, “ for and on account of” the said debt, is not inappli¬ 
cable to this question to show, that could not maintain 
an action for his original debt while he held in his hands a 
bill given to him by the Defendant to that amount. 1, 
therefore, answer to the fourth question proposed by your 
Lordships in the negative. 



V, 

Yol/sg. 


Park J. 
4th Question. 


BayLey J. (after stating the case,) In answer to* the first Bayley J. 
question proposed by your Lordships, I humbly submit, that *t Question, 
the effect of such an acceptance is this, that to entitle the 
holder to sue the drawer or indorser, it casts an obligation 
upon him to present the bill at Sir John Perring and Co.’s 
for payment, and to aver in his declaration, that the same 
was so presented; but that, as against the acceptor himself, 
the holder is not bound so to present it; that he is under no 
obligation to aver any such presentment in his declaration; 
and, that the only consequence of his neglect to present, 
is this, that the acceptor may set* up any loss he has sus¬ 
tained thereby as matter of defence. This question is raised 
upon a demurrer to the Plaintiff’s declaration. The point, 
therefore, is not whether a neglect to present may not, 
even as against an acceptor, in some cases constitute a 
defence; but, whether the presentment is, or is not an 
essential part of the Plaintiff’s title. A presentment is a 
demand at the place of payment, and to determine this 
point, it will be of assistance to call the attention of your 
Lordships to the rules which the law has laid down as to 
cases, in which a demand is, or is not necessary. And, one 
of these rules 1 take to be this, that where a man engages 
to pay upon demand what is to be considered his own debt, 
he is liable to be sued upon that engagement, witliout any 


(o) 5 T, JJ. 513. 
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previous demand; and that a tender or readiness to pay, 
must come by way of defence from the Defendant; but, that, 
if he engage to pay upon demand what was not his debt, 
what he is under no obligation to pay, what but for such 
engagement he would never be liable to pay to any one, a 
demand is essential, and part of the Plaintiff's title. If a 
1 st Question, man make a note payable on demand, it is settled by law 
that a special demand need not be stated in the declaration, 
nor proved upon the trial. And what is the reason ? Be¬ 
cause the note is considered as given for what is to be 
considered the party’s own debt. In common actions of as¬ 
sumpsit, the promise is always stated to be to pay when 
thereto afterwards requested, yet a special request is never 
stated or proved; and the distinction in this respect is cor¬ 
rectly taken in Birks v. Trippet. {a) That case was as¬ 
sumpsit on a promise to pay T40 upon request, if the de¬ 
fendant did not perform an award between him and the 
plaintiff; the defendant pleaded a bad plea, to which 
there was a demurrer: and then Saunders for the defendant 
objected, that the plaintiff had not laid any request of the 
penalty of £40. “ For the declaration is, that the defend¬ 

ant! promised to pay upon request, if he did not perform the 
award; and the request is material, for he took a difference 
between a mere duty and a collateral sum. For, where a 
mere duty is promised to be paid upon request, as if, in 
consideration of all monies lent to the defendant, he pro¬ 
mised to pay them again -upon request, no actual request is 
necessary, but the bringing of the action is a sufficient re¬ 
quest ; but otherwise it is upon a promise to pay a collateral 
sum upon request; for, there, an actual request ought to 
be made before the action brought. Now, here, the promise 
of payment of £40 upon request is collateral, and is a pe¬ 
nalty, and not a precedent duty, and, therefore, there ought 
to have been a request before the action broughtand of 
that opinion was the whole Court, and judgment was given 
for the. Defendant. There are many other cases [b) to the 
same effect, but the principle is so well established, that it 
is unnecessary to cite them. Another rule upon the subject 
of demands 1 take to be this, that the fixing a special 
time and place for payment will not make an actual demand 
at that time and place necessary, as part of the plaintiff’s 

i^a) I Saund, 33 . n. See i JVms.*‘s Saund. 33 n. note %. 
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title in a case, in which, otherwise, the demand would not be 
necessary; but that, in that case, also, a tender or readiness 
to pay at the time and place is matter of defence, and 
of defence only. An award directs money to be paid at a 
given time and place. In an action on such award, does 
the declaration allege any demand at that time or place ? 
certainly not. Upon an application inde for an attachment, 
is not the attachment constantly granted, though personal 
demand was not made; at the time or place; and though 
attendance at tlie time or place is not stated ? In assumpsit 
on the award, the declaration would be, that the Defendant 
promised to perform the award, and that the award directed 
payment at a given time and place : in substance, therefore, 
(incorporating the promise and the award together,) it is a 
promise to pay what is properly a debt of the Defendant's at 
a given time and place; and yet the declaration never states 
either attendance by the Plaintift’ at the place, or a demand 
by the Plaintiff at the place: the utmost which it states is, 
that the Defendant did not pay at the time or place, or at 
any other time or place. To debt on bond, the Defendant, 
after oyer of the condition of the bond, which was the per¬ 
formance of an award, pleaded no award made. The Plafh- 
tiflF replied an award made directing the Defendant to pay 
the Plaintiff £66 at his house at Sennocke, on the 22d October, 
between the hours of 10 and 12, but that the Defendant did 
not pay the £66 which he ought to have paid on that day, 
according to the form and effect of the award, (a) There 
are three precedents to this effect, in Mr. Caldwell's book 
upon awards (^), the first in assumpsit, the other two in 
debt: and there are many similar precedents in other books. 
The first stated, that an action had been brought to recover 
a balance of account, that the cause was referred, that each 
party undertook to the otlier to perform the award, and that the 
award was, that the Defendants should pay £ , being balance 
of account due from the Defendants, at the office of L. and 
M., situated in, &c. between 10 and 12 A. M. on, &c. Whereof 
Defendants had notice; yet they did not pay the Plantif^ 
the said sum, or any part thereof, on, &c. at the said office 
of L. and M-, or elsewhere, or at any other time whatever; 
although Defendants afterwards, viz. on, &c. at, &c. were 

(a) Lutw. 558. (i) pj>. .U8. J22, J23. 

required 


1820 . 

Rowe 

V. 

Young. 

Baykj J. 
1 st Qaestkm. 



234 


CASES IN TRINITY TERM and VACATION 


1820. 

Rowe 


V. 

Young. 


Bajlfj J. 
1 st Question. 


required by Plaintiffs so to pay the same. The second 
stated, that differences had arisen, and were referred; that 
the arbitrator awarded ; that, on a balance of all accounts 
between the parties, there was due and owing from De¬ 
fendant to Plaintiff 61/. 10 s., which he directed to be paid 
on loth of Jujie, between 11 and 1, at the house of one 
G. //., Plaintiff’s attorney, whereof Defendant had notice ; 
yet Defendant did not pay the same, or any part thereof, 
at the time and place appointed for the payment thereof 
as aforesaid; nor hath he since paid the same, but hath 
wholly failed, and made default, whereby an action hath 
accrued, ^tc-—Now, upon what principle do these declar¬ 
ations omit to state attendance at the place, or demand at 
the place ? Clearly upon this, that the money awarded to 
be paid became a debt from the Defendant; that he was 
under a general obligation to pay, and not coiifined to time 
or place ; and that, therefore, attendance at time and place 
was not part of the Plaintiff’s title ; but readiness to pay at 
time and place was matter only of defence. Mr. Caldwell, 
indeed {«), lays it down, that where the money is to bo paid 
at a certain time and place, the Plaintiff must aver that he 
attended there at the time appointed, and remained until the 
period within which payment was to be made ; but this posi¬ 
tion is evidently founded on a mistaken notion of the case 
of Phillips V. Knightly {&): there, according to Pitzgibhon, 
the Plaintiff was, upon receiving the money, to give the 
Defendant a covenant of indemnity ; there were, therefore, 
to be two concurrent acts, d/z. the payment of the money, and 
giving of the covenant; and the Plaintiff could not sue for 
the money without showing a readiness, on his part, to give 
the covenant, which he had not done. This case, therefore, 
is not at variance with the established precedents, and I 
have only noticed it, that a mistake in a useful book may 
be corrected. Another class of cases, which I will mention, 
are cases of rents. Rent is reserved in some cases gene¬ 
rally, and then the proper place for the payment, the place 
appointed by law, is the land out of which it issues. In 
some cases it is expressly made payable at some other place: 
and yet, in either case, is there a precedent, either in debt 
on the reddendum, or in covenant, of an averment, that 
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the Plaintiff was at the time and place to demand it. The 
declaration, in such cases, is always general, that on such a 
day so much' of the said rent became due and in arrear, 
and that Defendant, although often requested, had not paid. 
So, in covenant upon a mortgage-deed to pay the mortgage- 
money, on a given day, in Lincolns Inn Hall, or in any 
other place ; or in debt upon a single bill to pay money for 
a past consideration, at a given place, the declaration never 
alleges attendance or clemand by the Plaintiff; but, merely 
alleges non-payment by the Defendant. Now, what can 
be the principle of all these cases ? What but this, that the 
money to be paid is a debt from the Defendant; that it is due 
generally and universally; that it will continue due, though 
there be a neglect on the part of the creditor to attend at 
the time and place to receive ; that it is matter of defence on 
the part of the Defendant to shew that he was in attendance 
to pay, but that the Plaintiff was not in readiness to receive ; 
and that defence will, generally speaking, be in bar of 
damages only, not in bar of the debt, and must be accom¬ 
panied with a bringing of the debt into court. The instances 
in which this is made matter of defence will throw light 
upon the point. Most of those instances occur in demands 
for rent; but no distinction . in principle can be drawn 
between cases of rent, and cases of other debts. I will 
mention some of these cases. — Lease for years, render¬ 
ing 10/. (fl) yearly at Easter, ,and for performing of 
covenants each bound in 20/. Non-payment of rent at 
Easier, and, therefore, the 20/. claimed. Plea, ready to 
pay at the day on the land, and no one attended to receive; 
and the plea was held good. In Ktdvoelly v. Brand (b), 
rent of land at Lomer was reserved, payable at Hide: and 
the question was, whether the landlord could re-enter for 
non-payment of rent without demand; it was adjudged, 
^though there are cases since to the contrary,) that he might: 
the reason given is, that the rent being made payable at a 
place off the land, it lost its character of rent, and became 
like a sum in gross, and then it was the tenant’s duty to 
offer it, not the landlord’s to dcTmand; “ Lessee ought to 
offer it for his own indemnity, as the obligor ought upon an 
obligation, or as the grantor of an annuity ought to offer 
the annuity at the day, to excuse himself of damages.” 
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Btcskln V. Edwards {a) corrects that case, by sliewing that 
a payment due from a tenant still remained a rent, though 
made payable at the Rnycd Exchange, in London. Tlio 
propriety of what is said in Plowden, in case it had been 
a sum in gross, is not questioned. The inference, then, 
to be fairly drawn from tlie case in Ploivden, corrected 
as it is by the case in Crake Elizabeth, is this, that if a 
sum in gross be made payable at a certain time and 
place, and the sum is pro})erly a debt from tlie person 
who is to pay it, it is his duty to attend at the time 
and place and ofler it, but it is not the duty of the person 
who is to receive it to demand it; and yet tlie offer is essen¬ 
tial to protect him, not against payment of the sum itself 
(which, as being due, ought to be paid) but agaimjt damages. 

In Brook's Abridgment (h) is this position : — ‘Tn debt for 
rent, tender on tlie land and refusal of plaintiff is no plea, 
for he shall answer to the debei; but the contrary in avowry; 
for, there is to be a return, and there ought not to have been 
distress if tender was made.” Now what is the meaning of 
this passage? evidently this, that in debt it is no plea in bar 
of the action ; it is a bar of damages only ; not of the debt: 
and, therefore, he must answer to the debet, by bringing the 
money into the court upon the tender, which in the case of 
a plea in bar to an avowry he need not do. Bronw/ow v, 
IJcwley (c) is ai> authority to shew that, upon a plea of teii- 
der on the laud at the day,.in an action of debt, the rent must 


bo brought into court; and llort/cv. Lrwiii {d) to shew, that, 
upon a ph»a in bar to an avowry, it need not be brought into 
court. Ill Oxborn v. jievershum (e), in debt for rent the 
plea was readiness at time and place and ever since, and pro- 
fert of the money. I'o this plea there was a demurrer, 
grounded on two objections. 1st, Non obtulit, for, when 
time and place are certain, semper paratns without an ob- 
iulit is no plea. 2d, It is pleaded in bar generally; it should 
Imve been in bar of damages only; and the Court thought 
both objections good. Levinz makes a query on the first 
ground, because the rent is demandable, (/. e. Plaintiff should 
have demanded it,) “ otherwise,” says he, “ of a sum in 
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(e) 1 322, 3 800. 

2 / ei’. 20 < 7 . 

IH 


(a) Cro. EL 415. 535. 

[b) Jictie, pi. 216. 

(.) . u. Raym. 82. 


gross, 



IN THE Fihst Year op GEO. IV. 


237 


gross, which is payable without denmnd." In Crouch v. 
Fastolfe {a), cited yesterday by my Brother JUchardson, to 
debt for rent there was a plea of attendance at the day and 
place, that the Defendant was ready to pay, and that no 
one came to receive. To this plea there was a demurrer, 
because tender was not alleged, but it was resolved to be 
well enough, and adjudged for the Defendant. A precedent 
of such a plea is in Thompson’?, entries (J); however, in 
Horne v. Lemn (t) a ^ratiis without an ohtulit was held in- 
sufficiem. It is immaterial to the point which I am consider¬ 
ing, whether there ought to be a tender or not, and quite 
sufficient for my view of the subject if with a tender it would 
be a bar of damages. Now what are the legal conclusions 
which I draw, and the legal positions which 1 consider as 
resulting from the authorities with which I have troubled 
your Lordships ? They are these, that, if a man, in respect 
of any debt which he owes, engage to pay it upon demand, 
or engage to pay at a given time and place, it is not a neces¬ 
sary part of the Plaintiff’s title to make such demand or at¬ 
tend at such time and place; that he is not bound in his 
declaration to state any such demand or attendance; that a 
neglect to demand or attend will not bar his right to the 
debt and enable the Defendant to keep it; but, that the De¬ 
fendant may shew readiness on his part to exonerate him¬ 
self from any (hnnages. 

I now come to apply these principles to bills of exchange. 
The acceptor is, by the law and custom of merchants, con¬ 
sidered as the principal debtor; the drawer and indorser as 
sureties only, liable on his default, and not otherwise. His 
engagement is general, that he w ill pay; that of the drawer 
and indorsers is conditional, namely, that if due diligence be 
used, they will pay, if the acceptor does not. The engage¬ 
ment of the acceptor is, either that he has effects in hand, 
or that he is secure of having them by the time the bill be¬ 
comes due. In the language of the Lord Chief Justice 
Eijrc, “The theory of a bill of exchange is, that the 
bill is an assignment to the payee of a debt due from the 
acceptor to the drawer, and the acceptance imports, that 
the acceptor is a debtor to the drawer, or at least has effects 
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of the drawer’s in his hands.” The acceptor, therefore, has, 
or ought to have, in his hands or under his control, the 
fund by which payment ought to be made; and it is his duty 
so to apply it. I'he drawer or indorsers have no control 
over tile fund, and conse(pientIy no duty with respect to it. 
This ditferciice of situation and character between the drawer 
and indorsers and acceptors, has produced a settled dis¬ 
tinction in tile nianner of suing them. The action against 
drawer and indorser invariably sliewtf that due diligence has 
been used ; the action against the acceptor invariably omits it. 
In an action against the drawer and indorsers, the declaration 
invarial)]}' avers presentment of the hill, its dishonour, and 
notice thereof to the defendant. In an action against the 
acceptor no such averments arc made, livery bill is to be 
properly presented for payment; and, in an action thereon 
against the drawer or indorser, a presentment according to 
the usage and custom of merchants, must ‘ be averred and 
proved. In am action thereon against the acceptor, present¬ 
ment (generally speaking) need not be averred or proved. This 
is clear, settled, undisputed law. Not that, in practice, such 
presentment is likely to be omitted : the risk of losing the' 
responsibility of the drawer and indorsers generally secures 
it: but if there were to be an omission, that is no reason 
why the aceojitor, who has, or ought to have, i’unds to dis¬ 
charge it, should keep those funds to himself, or should re¬ 
fuse so to apply them. 

If a bill be addressed to A, in Bc((/brd-sgnare, and lie 
accept it generally, in an aciion against the drawer or in¬ 
dorser, presentment must be alleged and f)roved: in an 
action against A, presentment need not be alleged or 
proved. If A have clianged his residence, and accepted it, 
[layable _at liis new abode, docs this make any differ¬ 
ence presontment need not be averred in the one case 
— need it bi* averred in the other ? If the necessity exist, 
there musl. f)o some reason for it. What is that reason? 
'Diough r am putting the case where the bill is still payable 
at the party’s own house, and this is the case where the bill 
is made payalilc at a banker’s, does this make any differ¬ 
ence, does it vary the character or situation of the ac¬ 
ceptor, so as to put him in the situation of a surety 
only instead of a principal, and if due diligence be not used, 
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exonerate liim from all liability, and enable him to keep 
the money to himself? The form of the acceptance in 
this case is material. The declaration states it thus: “ Which 
bill of exchange he the said Joshua accepted, according to 
the said usage and custom of merchants, payable at Sir 
John Perrittg and Co.’s, bankers, I,ondon ; that is to say, at 
the house of certain persons using in trade and commerce 
the names, style, and firm of Sir John Perring and Co., 
bankers, London.'’ 1^ whom the bill is to be paid at Sir 
John Perring and Co.’s, whether by the Defendant or by 
Sir John Perring and Co., the acceptance does not state; 
whether Sir John Perring and Co. were bankers for the de¬ 
fendant is not stated. In the first i)lace, it is not in a form 
to require Sir John Perrin^ and Co. to {)lcdge their credit 
for the payment of the bill; it is, at most, only an authority 
u> iJieni to pay, and, unless iiW John Pet ring uimX Co. choose 
to make themselves responsible, they can never be sued for 
the money. Why it is to be i)aid there ; whether because 
Sir John Perring and ('o. were the Defendant’s bankers, or 
because he was an inmate or member of that house, is not 
stated. I will take it, however, for granted, for the sakq of 
argument, that it is made payable tliere, heeanse Sir John 
J^erring and Co. were Ihi- Defendant’s hankers. Sir John 
Perring and Ca>., then, arc to be agents for the Defendants 
in this transaction. Will making the bill payable at an 
agent’s change the situation of the acceptor, and make it 
incumbent on the holder, in an action against tlie acceptor, 
to aver and prove presentment at such agent’s, when they 
would not be bound to aver or prove presentment at tlie 
acceptor’s ? Tliat such presentment will generally be made, 
there cun be no doubt, because, otherwise, the security of 
the drawer and indorsers will be lo.st, but though present¬ 
ment is in fact made, there may be eases 4n which the 
parly may fail in pro\ing it. The party ])rcsenting the bill 
may remove out of the reach of the holder, or may die. Is 
it right or is it law that, because the holder fails in that link 
of evidence, he is to lose his debt ? llcfore the necessity 
of such averment is established, I wish to draw your Lord- 
ships’ attention to tht; consequence. If the ctt’cct of such 
an acceptance be to make this averment and proof essential, 
it follows, that the bolder has a right to object to this bur¬ 
then, and reject the acceptance, llight to reject is admitted 
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in Bishop v. C/tiitp, Callaghan v. Aylett^ and in Gammon v# 
Schmoll (a). Will this produce no confusion in the course 
of trade, wlien this mode of acceptance prevails to such an 
extent as it does ? The bill is generally left for acceptance 
at the house of the draM^ee by a clerk, and called for on tlu: 
next morning. Suppose a party leaves a bill drawn on the 
drawee generally, at the house of the drawee, and that on 
calling for it he finds it accepted, payable at a banker’s; if 
this mode of acceptance cast an additional burthen on him, 
lie may take away the bill, strike out the acceptance, treat 
it as dishonoured, protest it, if it be a foreign bill, and, at 
once, commence actions upon it against all the parties. It 
may be said that this has never yet been done, and that 
the apprehension is chimerical. But why has it not been 
done ? Because it has been, for a series of years, the rooted 
understanding in commerce, that an acceptance at a banker’s 
throws no additional burthen upon the holder; but that it is 
merely an intimation, that there the acceptor would be 
ready to pay it; once establish, that such an acceptance is 
conditional, and that the burthen of proving presentment at 
th§ banker’s is thrown on the holder; and, from that mo¬ 
ment, every such acceptance must be rejected. Wliat will 
the drawer and indorser say ? They will say, “ If you take 
such an acceptance, you do it at your peril; and we arc 
discharged.” The acceptor has no right, by the accept¬ 
ance which he takes, to cast a burthen upon them. They 
are entitled to expect, that, if any acceptance is taken, it 
shall be such an acceptance as docs not make such ad¬ 
ditional averment and proof essential. Taking such an ac¬ 
ceptance, then, if it has the effect contended for, would dis¬ 
charge them unless they had immediate notice of such 
acceptance, and assented thereto. It may be said, that 
notice then may be given to them; but will your Lordships 
come to a decision which imposes on the holder the neces¬ 
sity of giving notice to all the parties to the bill? Ifl 
were to state that there arc daily in London one hundred 
such acceptances given, I should speak far within the truth. 
If these acceptances be conditional, notice ought to be daily 
sent by the post to the drawer and indorsers of each bill, not 
that the bill is dishonoured, but that it is accepted [layable at a 
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but finds the bill protested for non-acceptance, that the per¬ 
son who presented it for acceptance was a notary, that the 
acceptance has been Struck out, and the bill returned to the 
drawer in the West Indies / and that the holder has recovered 
20 per cent.j or whatever difference may have been occa¬ 
sioned by the existing rate of exchange beyond the nominal 
amount of the bill. 

Many of the principles now insisted on, may seem at 
variance, I admit, with the decision ili Sanderson v. Botoes, 
and the other cases on promissory notes. I could distinguish 
those cases from Fenton v. Goundry ; for, in the latter case, 
the acceptance payable at the place was no part of the 
original conformation of the bill itself; but, in the former 
cases, the words, restrictive of the payment, were incor¬ 
porated in the original form of the instrument. But I do 
not wish to answer those cases, on these grounds ; for I am 
free to confess, that 1 doubt the propriety of those decisions, 
although I was myself a party to them; and, I think it more 
manly to say, that I consider my opinions, in those cases, 
erroneously formed, than to attempt to distinguish those 
cas^s from Fenton v. Goundry^ by the use of nice and subtle 
differences. I hope, therefore, that the case of Sanderson 
V. Bovl'cs will not be followed as a precedent; for, as far as I 
can judge, the principles for which 1 have been contending 
apply to promissory notes as well as bills of exchange. The 
case of Bishop v. Chitty {a), proceeded partly, and, I think, 
principally on the ground, that there was actual/crc/ics on the 
part of the holder, and laches M l.ich prejudiced the acceptor. 
In that case, the acceptance was, “ Messrs. Caswell taxid Mount 
pay this bill, when due, for Thomas Chitty it was, there¬ 
fore, in a form entitling the holder to call upon Caswell and 
Mount to pledge their responsibility for the payment of the 
bill. In the case before the Court, the holder has no right 
to call upon Sir John Perring and Co. to pledge their re¬ 
sponsibility for payment; nor can they be sued if they refuse 
to pay it: there is no privity between them and the holder: 
this principle is established in the case of Williams v, Everett (b). 
In Bishop Chitty the bill fell due on the 2d oX January y and 
Caswcllzxrdi Mount paid till the 19th of that month, and'the 
bill was not presented till the 21st; LeeC.I. held, that it was 
the loss of the Plaintiff; for this acceptance was in the na¬ 
ture of a draft, which is always considered as actual pay- 
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ment, when a reasonable time to receive itis elapsed. The 
tbrni, therefore, of the acceptance in that case, which was 
in the nature of a draft on Castuell and Mount, and the 
neglect of the holder to call to receive it, distinguish it from 
the case before the Court. In Sebag v. Abitbol (a), a bill 
was accepted payable three months after date, at a banker’s 
in London : the bill, by reason of its being mislaid, was not 
presented for payment, but the acceptor was, some months 
afterwards, informed *of its being mislaid, and it was held 
he was not discharged ; and the drawer was allowed to set it 
off in an action brought against him by the acceptor, al¬ 
though the banker, at whose house the bill was payable, 
had failed about four months after such information was 
given, and though the .acceptor had at all times, up to the 
failure of the bankers, a balance in their hands sufficient to 
cover the acceptance. For these reasons, considering, that 
the money payable by a bill, becomes by the acceptance 
the debt of the acceptor; that he is looked upon as 
the immediate debtor; that, by making his acceptance 
pfiyable at his banker’s, without putting it in a form to 
pledge his banker’s liability, he only specifies a plj^ce 
where he, by himself, or his agent, will be ready to pay; 
considering, tliat he may have no funds in his banker’s 
hands, or has full power to withdraw them; that much 
trouble, and inconvenience, and confusion, may result from 
holding that this is a conditional and restrictive acceptance ; 
and, that every inconvenience will be sufficiently obviated 
by holding, that neglect by the holder will be matter of de¬ 
fence to the extent to which such neglect causes loss, I 
submit, in answer to the first question proposed by your 
Lordships, that, as tigainst the acceptor, the holder of this' 
bill was not bound to present it at Sir John Perring's for 
payment, or to aver such presentment in his declaration. 

On the second question proposed for the consideration of 
the Judges, I shall content myself with sa3fing, that, for the 
reasons which I have already stated, I am of opinion, that, 
as against the acceptor, such acceptance is a general ac¬ 
ceptance, with an engagement or direction that payment 
may be obtained at the banking-house,with this addition only, 
that, if tlie acceptor should be able to prove, that, by any 
neglect in the holder in not duly presenting, he had sustain¬ 
ed any loss, he should be relieved to the extent of such loss. 
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In answer to the third question, I submit, that a distinct 
tion is to be taken between an acceptance qualihed as to 
time, and an acceptance qualified as to place. If C. take 
from B an acceptance qualified as to time, giving B a 
longer time for payment of the bill than the bill itself speci¬ 
fies, I consider it as quite clear that C could not sue j 4 
upon the bill. The holder of a bill has no right to give the 
drawer time. If he do, he does it at his peril. English v. 
Darley (a) establishes, that indulgenc*e to the acceptor ajler 
the bill is dishonoured^ discharges the drawer and indorsers, 
and tliere are many other cases to the same effect: if so, 
indulgence to him before the bill is due must have the same 
effect. An acceptance qualified as to place, will, or will 
not, take away from C the right to maintain an action 
against j 4 upon the bill, according as such acceptance docs, 
or does not, throw upon A an additional burthen, or cast 
upon him any prejudice. If the bill be payable at a place 
where the drawer lives, his house is primd facie the place 
at which it is to be paid, but the usage of’ merchants war¬ 
rants the drawer in naming any other house at the same 
place for payment. If the drawee has no house at the place 
where the bill is made payable, the holder has a right to 
require from him an acceptance specifying some house in 
particular in tliat place, for its presentment. This doctrine 
is laid down by Holt C. J. in the case cited by my Brother 
Holroyd {b). But, if narying a particular house casts upon 
the drawer any new burthen or prejudice, the holder, by 
allowing such house to be named, has done, as to him, wdiat 
he was not warranted in doing, and the drawer is discharged. 
The question, then, is, Does the qualification as to place 
cast on the holder a new burthen or prejudice ? and, if it 
oblige him to prove at his peril, in an action against the ac¬ 
ceptor, what upon a general acceptance he would not be 
bound to prove, it does cast upon him a new burthen. 

In answer to the fourth questipn, I am of opinion, that 
C would not be at liberty to maintain an action against A 
on his original debt, without delivering to A the bill so 
accepted ; because A has by the bill offered to C a credit 
upon R, and C has consented to that credit: and C has 
no right to double payment from A and B, Kearslake v. 
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Morgan (a) is an authority in point, to shew, that, if a 
debtor pay his creditor, by a note or bill, which the creditor 
takes on account of his debt; such taking of a bill will be 
an answer to an action brought by the creditor against his 
debtor for that debt, unless the creditor gives up such bill. 
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Wood B. In answer to the first question proposed by fFood B. 
your Lordships, I am of opinion, that, in this case, the bill Question, 
of exchange mentioned in the first count of the declaration, 
being therein alleged to have been accepted according to 
the usage and custom of merchants, “ payable at Sir Jo/tn 
Perring and Co., bankers, London” that is to say, at the 
house of certain persons using in trade and commerce the 
name, style, and firm of Sir John Perring and Co., bankers, 

London, the holder was bound to present it at that house 
for payment, and to aver in his declaration that the same was 
presented at that house for payment. 

It is clear, that the drawee of a bill of exchange, if he 
choose to accept it, may do it generally, or may make a 
special or qualified acceptance. The holder may refuse to 
take a special or qualified acceptance; but, if he do take 
it, he is bound by it, as that constitutes the contract between 
him and the acceptor. There arc many cases which might 
be cited to prove this position, but I will only trouble your 
Lordships with one. In Petit v. Benson ( 6 ), a bill was 
drawn upon the Defendant, who accepted it by indorsement, ' 
in this manner, “ I do accept this bill, to be paid half in 
money and half in bills;” and the question was, whether 
there could be a qualification of an acceptance, for it was 
alleged that his writing upon the bill was sufficient to 
charge him with the whole sum: so that the question here 
must have been, whether the words “to be paid half in 
money and half in bills” would not be rejected, and the 
acceptance stand as a general acceptance? “ But 'twas 
proved by divers merchants, that the custom among them 
w’as quite otherwise ; and that there might be a qualification 
of an acceptance; for he that may refuse the bill totally, 
may accept it in part. But he, to whom the bill is due, 
may refuse such acceptance, and protest it, so as to charge 
the first drawer; and, though there be an acceptance, yet, after 


that. 


(a) s T, R. JIJ. 


(^) Comb. 



aid 

1820 . 

Rowe 

V. 

Young. 

Wood B. 
ist Question. 


CASES IN TRINITY TERM and VACATION 

that, he liath the same liberty of charging the first drawer as 
he before-hadthat is, although there be an acceptance 
written, if he refuses to take it, he may strike it out and 
charge the first drawer. It is observable that the case 
says, the custom was proved by several merchants: at that 
time, it was usual to set out the custom of merchants in the 
declaration, and to prove it by witnesses, which accounts 
for the words “ ’twas proved by divers merchantsbut it 
was afterwards, in the same reign (nj, held, that the court 
was bound to take judicial notice of the law merchant; and, 
therefore, it is not usual now to set out the custom, but to 
allege that, according to the custom of merchants, such an 
one drew a bill, and such an one, according to the custom 
of merchants, accepted, &c. 

As there may be a qualified acceptance, is the acceptance 
in question a qualified acceptance ? What makes a qualified 
acceptance ? Why, the words used by the party in his 
acceptance. Do the words “ payable at Sir John Perrinn; 
and Co.’s bankers, London^’ mean nothing? Are they mere 
surplusage ? If so, then this bill ought to have been pre¬ 
sented for payment at Torpomt. To make such construc¬ 
tions would, I conceive, be contrary to the usage of mer¬ 
chants, and the plain sense and meaning of words. Accept¬ 
ance imports a promise ; and the acceptance in question is 
a promise to pay itt a particular place, that is to say, at a 
banker’s in London. An acceptance is an actual promise to 
pay, [per Curiam^ in Milford v. Walcot{b) ). There are two 
conflicting decisions of the Courts of King’s Bench and 
Common Bench upon the point in question, viz. the 
case of Fenton v. Goundry, in K. B., and the case of 
Gammon v. Schmoll, determined by the Court of C. B. 
On those cases I will not trouble your Lordships with 
my comments : but I must observe, that therb is a very mate¬ 
rial case of Sanderson v. Botoes, which, though my brother 
Bayley does not seem noia to think so, I hold to be good law. 
In that case, a promissory note was made payable at a bank¬ 
ing-house, and the Court held presentment at the banking- 
house a condition precedent to the maintenance of the action. 

I cannot distinguish the case in question, in principle, from 
this of Sanderson v. Botoes, where the Defendant promised 
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to pay at the banking-house at Workington^ to one R, Nelson 
or bearer. The Court of King's Beneh on demurrer held, 
that it pas necessary to present the note for payment at the 
banking-house at Workington^ which seems to me to be 
contrary to the former decision of that court in the case of 
Fenton v. Goundryt which was the case of a bill of exchange 
accepted payable at a particular bankers (like the accept¬ 
ance in this case). Tlie distinction which the Court of K. B. 
took, was, that the acceptance was no part of the original 
conformation of the bill itself, but that the words in the note 
(in Sanderson v. Botves) restrictive of payment at the place 
named, were incorporated in the originalform of the instru¬ 
ment which alone created the contract and duty of the party. 
Try this case by that principle ; what alone creates the con¬ 
tract and duty of the acceptor? — Why his acceptance. 
There is no antecedent debt due from the acceptor to the 
holder. What is incorporated in the original form of the ac¬ 
ceptance ? Tlie place of payment. It is true, that acceptance 
is a subsequent a^t to the first conformation of the bill; 
it is a subsequent Contract between the acceptor and holder; 
but, it is the only contract which there is between them.^ It 
is, in point of law, a promise of the acceptor to pay the bill 
at a specific place.' The declaration states, and incorporates 
in the acceptance as there stated, the very words “ payable 
at Sir John Peering and Co.’s, bankers,” and the promise 
alleged is to pay according to his said Hsceptance. The 
Plaintiff by his declaration does not reject these words as sur¬ 
plusage, but considers them as forming part of the acceptance. 
Suppose, instead of a note, a bill had been drawn on Bonces 
and Co., and they had accepted it payable at their banking 
house at Workington, and subscribed the acceptance, can 
it be contended, that, in one case, the holder is bound to pre¬ 
sent at the place, and, in the other, not ? I say, therefore, as 
was said in Sanderson v. Bowes, that a demand by the holder 
of payment of the bill at the specific place was a condition 
precedent, in order to give himself a title to receive the 
money. 

As to the second branch of the first question, viz. Whether 
the Plaintiff is bound to aver in the declaration, that the bill 
was presented at the house of Peering and Co. for payment ? 

I take it to be a condition precedent that it should be pre¬ 
sented for payment at the appointed place; and, if so, with¬ 
out 
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out doubt, the Plaintiff cannot maintain his action without 
averring performance of that condition precedent^ and so the 
Court of King's Bench held in Sanderson v. Botoes. It is 
not necessary, as between tlie holder and acceptor, that 
the holder should aver presentment on the day when 
the bill becomes due; because the acceptor is liable at all 
times afterwards, whenever it shall be presented at the ap¬ 
pointed place. His liability is not confined to any day ; his 
liability is to pay any time after the bi^l becomes due, if pre¬ 
sented at the appointed place. The presentment on a parti¬ 
cular day can only be material to charge the drawer. It has 
been argued, that presentment need not be averred, but, 
that it is matter of defence. I think, that it may be matter of 
defence although not averred; and, that, at the trial, the 
Plaintiff ought,to be called on to prove it; otherwise, after 
verdict, it might be presumed, that it had been proved to be 
presented according to the acceptance. If abill directs the pay¬ 
ment at a certain place, it ought to be paid there without other 
demand than at the place, though the acceptor lives at a place 
remote {a). The place where a bill is to oe paid is so impor¬ 
tant, that, if it be directed to a person generally, and he will 
not accept it to be paid at a certain place, the holder may 
protest it. If a bill be accepted at Amsterdam, and no house 
named where the payment is to be, the party need not to ac¬ 
quiesce in it, but^ay protest the bill; but, if he will acquiesce, 
it is well enougK {b), 7'hen, according to the doctrine 
contended for, although the law requires a place of 
payment to be named; yet, when it is named, you are 
not obliged to resort to it for payment. The mischief 
to the commercial world, and to ail who have any concern 
with bills, would be very great, if the holder were not bound 
to present for payment at the appointed place; but, on the 
contrary, might, at once, without any presentment, bring 
an action against the acceptor. The acceptor would have 
no means of avoiding an action (and, perhaps, an arrest); for 
his acceptance may have been in circulation, and may be in 
the hands of persons of whom he knows nothing: so that he 
cannot tell to whom to send or tender his money, or how he 
is to get discharged; and the first notice which he has of 
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wiio the holder is, may be by an action. Common sensfe and 
common justice, and the convenience of mankind, all con¬ 
cur in telling one, that a man, who has agreed to take an 
acceptance payable at a specified place, should be bound to 
have recourse to that place for payment before he can sue 
the acceptor. It has been argued, that the Defendant 
should not have demurred, but should have pleaded, that he 
was ready to pay at the appointed place, but nobody came 
to receive payment. ^I'liat, I conceive, was not necessary; 
because the first act to be done (which is a condition prece¬ 
dent) is the presentment of the bill for payment at the ap¬ 
pointed place; and the Plaintiff must shew that to maintain 
his actign; and so was the determination in Sanderson v. 
Boives. But, considering the presentment and payment to 
be concurrent acts, the party who brings the action (not he 
who defends it) must shew, that he has done what is neces¬ 
sary on his part to maintain that action, namely, that he has 
been ready with his bill to present, and, thereon, to receive 
l)ayment at the anointed place. In answer to the argu¬ 
ments raised from forms of pleading, I say, that the Defend¬ 
ant may avail himself of this objection in different shapes; 
Ist, as in this case, by demurrer; 2dly, he may plead the 
general issue, and, for want of proof of presentme'nt, apply 
for a nonsuit; or, .‘Idly, he may plead specially, that he was 
ready at the appointed place to pay, and th^ no presentment 
was made, or, generally, that the; bill was ^ever presented 
at the appointed place. It has been argued, that present¬ 
ment for payment need not be averred, and that it never is 
averred in a declaration against the acceptor; and I agi*ee, 
that, where the acceptance is getieral, it is so; and the rea¬ 
son is thi^, because tlie acceptor is always liable: his ac¬ 
ceptance operates as a promise to pay, not only at the time 
when the bill is due, but at all times afterwards when re¬ 
quested, or on demand; and the bringing the action is in law 
a request or demand. But, where place is of the essence of 
the contract, as in the case in question, though it be not 
necessary, to aver presentment at the day, it is neces¬ 
sary to aver presentment at the place on some day 
before bringing-the action. One who is indebted promiseth 
to pay It upon request: in an action upon the case upoif 
that promise, the party needs not to express the assumpsit 
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with the request, it being an old debt ; but otherwise it is, 
wh^re there is such a promise 'without any duty precedent {a). 
In debt or detinue, the very bringing of the action and de¬ 
mand of the writ is a demand and request {h). Acceptance 
after the time of payment elapsed, and a promise then to 
pay according to the tenor of the bill, is good, and amounts 
to a promise to pay the money generally (c). Arguments 
have been drawn from forms of ple|ding in actions on bonds 
or obligations and other actions in de^t, and it is contended 
that it lies on the Defendant to plead either a tender or that 
he was ready to pay and bring the money into court. These 
rules are not applicable to this case: this is not an action of 
debt or indebitatus assumpsit on an antecedent debt. It is 
well established, that an action of debt will not lie on the 
acceptance of a bill of exchange, it is an action on the cus¬ 
tom of merchants for damages only without any antecedent 
debt. As to debt on bonds or obligations, they create an 
immediate debt, and the Defendant must shew that he has 
done all that was necessary on his part tj^ perform the con¬ 
dition, and that it was the fault of the obligee that it was 
not completed. But, when the Plaintiff brings an action for 
a demand dependent on a condition precedent on his part to 
be performed, there, he must aver performance to maintain 
the action, as in Sanderson v. Bowes. 

In answer to the second question proposed by your Lord- 
ships, I am of opinion, ^at this bill having been so ac¬ 
cepted as aforesaid, such acceptance is, in law, to be con¬ 
sidered as a qualified acceptance to pay the same at the 
said house of Sir John Perring and Co., bankers*jO«/y; and, 
that it is not a general acceptance to pay the same with an 
additional engagement or direction for the payment thereof 
at that house, for the following reasons. It is the custom of 
merchants and opulent persons to keep their monies at 
bankers, and to accept bills to be paid at their bankers, that 
they may not be'under the necessity of keeping money at 
their own houses, or entrusting money to their servants in 
their tdisence to take up acceptances, or of carrying money 
about their persons to answer such acceptances, if demands 


{a) 4 Leon. %. Pulmanie case. 

(^) Per Jones J. Godb. 403. Hern Stub*s case, 
(f) I Salk. 1*9, Mitford v. WalUcot. 
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should be made upon them p^rsonahy. Such special ac¬ 
cept wees are conveniences to both bolder -and acceptor. 
But this .object, so far as respects the acceptor, would be 
totally frustrated, if, at the election qf the holder, he, the 
holder, could reject the appointment of the place of payment 
in the acceptance as mere surplusage, and demand payment 
wherever he pleased. What authority is there either in law 
or common sense to say. that a promise (and an acceptance 
is a promise) to pay* at a particular appointed place by 
name, is to be expanded (for that 1 think is the phrase) into 
a promise to pay in every comer of the kingdom where the 
acceptor may happen to be, as well as at the particular 
appointed place. The acceptor is under no previous obli¬ 
gation to pay; .he owes no debt to the holder prior to his 
acceptance; his acceptance is the only thing which con¬ 
stitutes the compact between him and the hdfder. The ex¬ 
pression of one particular place, according to a well known 
maxim, is the exclusion of any other. There is no law or 
custom of merchants to justify such an expansiouy or rather 
I should say, ex^lsioH of men’s words and meanings. .1 
remember cases of this sort. A person has given a promis¬ 
sory note payable at a particular time, and has signed it; 
and, after he has signed it so that he has completed the in¬ 
strument, he has put upon the side or bottom of the note a 
memorandum of a particular place where it will be paid. In 
such a case, the particular place is no pall^of the note, and 
does not controal its general operation: it is no variance in 
a declaration to omit such a memorandum: it may, perhaps, 
amount to evidence of an additional engagement that it 
shall be paid at that place. But, here, the acceptance is 
only one single continued sentence, at the end of which, 
probably, stands the signature of the acceptor. 

In answer to the third question proposed by your Lord- 
ships, I am of opinion, that, if A. draw a bill on B. in favour 
of C. for 100/., and C., without the previous authority or 
subsequent assent of A,, take an acceptance of the bill for 
the whole of the 100/., but an acceptance qualified as to the 
time or place of payment, C. could, notwithstanding such 
acceptance, maintain an action upon the bill against A.y un¬ 
less the qualification as to time or place produces a damage 
or injury to A.y for the following reasons. If the holder, 
without such previous authority or subsequent assent of A. 
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the (Ihiwer, enlarge the thno of payment by the acoeptor» 
that may mjure the dranver and operate to discharge him t 
CM', if he take an acceptance payable at a distant place, so 
that, if the bill be dishonoured, notice cannot be given to 
the drawer so soon as it might if the acceptance had been 
general, that may injure the drawer and discharge him as 
^dQueitioa. for want of due notice. But, in the case of a bill drawn on 
a person in l.ondon^ and acccptctj^ayable at a banker’s in 
JL&ndoHy I should think such special acceptance would not 
operate to discharge the drawer, if due notice was given to 
the drawer of the nonpayment, because, in such a case, the 
special acceptance does the diawer no injury. 

4th Question. In answer to the fourth question proposed by your Lord- 
ships, I am of opinion, that, were debtor to C. in 

100/. previous to his so drawing upon J 5 . in favour of C, 
to the amount of 100 /., C. could not, upon A.’s refusing 
his assent to an acceptance qualified as mentioned in the 
above question, maintain an action upon the original debt 
against J., without delivering to A. the bill so accepted; 
in case, at the time the bill was drawn, J5. was also 
indebted to A. in a like sum of 100/. Least 1 should 
have mistaken this question, I will take tlie liberty 
of offering some reasons or explanations. If C. take the 
draft of A. upon B., for a debt due from A. to C., C. 
is bound to use his endeavour to get it accepted and paid, 
and, if it be not honoured, is bound to return it to A. in due 
time, and to deliver it up to A., and, that being done, it is 
the same, then, as if no bill or draft had been given; and 
C. may then maintain his action against A. for bis original 
debt. If the bill have been left for acceptance, and B. have 
written a qualified acceptance upon it, which C. does not 
chuse to take, he should inform B. that he will not take au 
acceptance so qualified, and require a general acceptance; 
and, if that be refused, he should strike out what was writ¬ 
ten, and return the bill to as an unaccepted bill, in which 
case, C. may resort to his original debt against A. If C., with¬ 
out A.'S previous authority or subsequent assent, accepts and 
assents t6 acceptan6e, so qualified as to time or place 
as materially to alter the condition of the drawer, in that 
case, he can only resort to B., the acceptor, according to 
the terms of his accoptance, and A. will be discharged from 
his debt to C., for which he gave the bill; and JS. will be dis¬ 
charged. 
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chttlged^ as against A.t from his (iriginal for ivhich he 
gave bis acceptance, and can only be sued on his special 
acceptance. 

Gkaham B. The general question proposed.by your lord* 
ships is, whether the words-of this acceptance form a coadt** 
tion precedent, and whether suidi expressions cqristitUte a qua¬ 
lified acceptance, or a ^ei^ral acceptance with an additional 
engagement or direction for payment at the house mentioned. 
If these words do constitute a condition precedent, it was 
necessary before action brought to demand payment at the 
place mentioned, and to aver in the declaration that the 
plaintiff had so done. When a man accepts a bill, it is the 
most solemn, because it is the most public recognition of 
the drawer's right to demand the amount of it from him. 
The acceptance is an obligation to pay all over the world, 
and the question is, whether generally speaking, in the 
intention of the acceptor and the understanding of the 
holder, the words 4 * payable at Sir J, Perring and Go's,” 
contract this general obligation to an engagement that the 
acceptor will pay the drawer there and no where else, fas 
some seem to think,) or, at least, not till it be proved that a 
demand was made there in vain. In my apprehension, such 
an acceptance is no qualification of the general liability 
of the acceptor. It is a substitution of the banker’s for 
the person and abode of the aepeptor, mutual con¬ 
venience ; and means only to charge the drawer and in¬ 
dorsers in transitUj that the holder, instead of calling upon 
the acceptor, should make his demand at the banker’s. No 
demand is necessary against the acceptor, he is liable with¬ 
out demand; but, to charge the drawer, you must prove a 
demand on the acceptor, or on the persons whom he has 
identtfied with himself for that purpose. The question, 
then, will be, does a man mean to impose a condition, or to 
suggest, for nmtual convenience, a place, where, with least 
ttouble to both, the money may be had ? But this question, 
of daily occurrence, simple as it may seem and of easy 
solution to some, is rendered complicated' and difficult by 
great and conflicting authorities. 

As to the balance of authority, 1 think it cannot be 
doubted, from the case of Smith v. De la Fontaine^ in 
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1785, what Lord MAnsjidd\ opinion was. His grfeat ex¬ 
perience and knowledge of mercantile transactions and high 
character, carry with them strong evidence of the prevailing 
opinion. Saunderson and others v. Judge (a), in 1795, was 
an action on a promissory note (and, for the present, I make 
no distinction between notes and bills) against the indorser. 
Sharp the maker promised to pay to Wilkinson or order; 
and, at the foot of the note, there was a memorandum, 
that he would pay it at the house of Saunderson and Ca., 
with whom he had a cash account. Wilkinson indorsed to 
Judgey he to Sanders and Co., and they to Saunderson and 
Co. Sharp, before the note became due, absconded, and 
Saunderson wrote by the pOst to Judge, giving him notice 
of the non-payment. The declaration was in the general 
form, without stating the memorandum or any thing tanta¬ 
mount to an application to the Plaintiff. At the trial, the 
Plaintiffs were nonsuited, as they had not proved an actual 
demand on the maker; and the language of the court, con¬ 
sisting of Eyre C. J., Heath, Buller, and Rooke, Judges, after 
the argument upon the motion for a new trial, forms the 
foundation of my opinion. They .said, “ It was no part of the 
contract that the note should be paid at the house of 
Saunderson and Co., and, therefore, that was not necessary 
to be stated in the declaration: the maker merely appointed 
the house of his banker as the place where he was to be 
called upon for payment, It is not necessary that a demand 
should be personal; it is sufficient if it is made at the house 
of the maker, and it is the same thing in effect, if it be 
made at the place where he appoints; and as the demand 
was to be made at the house of the Plaintiffs themselves, it 
was sufficient for them to turn to their books.” But, it may 
be said, this was the case of a detached memorandum. 

1 will say a few words on the subject of the supposM dif¬ 
ference between such a memorandum at the bottom of a 
note, and an acceptance of a bill of exchange payable at a 
particular place. The case of Lyon v. Sundius (b), was an 
action by the indorsee of a bill of exchange against the 
acceptor; the declaration stated only a general acceptance. 
It was precisely this case, the acceptance hevci^ payshVe 
at Messrs. Hankey and Co’s.” The very same objection was 


(«) * H. S, 509 . 
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taken 
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taken by Mr. Parkf and I am free ta say, that the words 
of Lord ElUnborotigh carry conviction to roy mind, and 
form the foundation of my opinion. “ How can you make 
the words payable at Hankey and Co's more than a mere 
memorandum ? The acceptor of a bill of exchange is liable 
universally. This very point was brought before the court 
some time ago,” (alluding probably to Satmderson v. Judge^ 
of which Mr. Park said he had some impression on his 
mind), “ when,” say# Lord Ellenborough^ '* the judges 
were all of opinion that such words formed no part of the 
contract, and did not require to be set out in the decla¬ 
ration.” It is difficult to believe, 1 had almost said impos¬ 
sible, that the case should have rested there, if that had 
not been the opinion of all the judges of the King’s Bench; 
and, as proof, in the verj^ next year (1809), at the Hilary 
term sittings, Mr. Justice Bayley held, in the case of a 
promissory note (a), that, in an action against the maker, 
there was no necessity to prove that it was presented where 
payable. These authorities are followed by the decision in 
Fenton v. Goxmdry^ on tlfb fullest consideration of Callaghan 
V. Aylett, then lately determined in the Common Pleas., I 
cannot help adding the twd decisions at Nisi Prim of Lord 
Chief Justice Gibbs (A); these, together with the cotnmon 
form of declarations, make a weight of authority, which it is 
difficult to counterpoise. 

But, it is said, in order to diminish the weight of these au¬ 
thorities, that the Court of King’s Bench have not always 
been consistent. And first, it is said, that, in Parker v. 
Gordon (c), they have recognized the propriety of an appli¬ 
cation at the place of payment. But that was an action against 
the drataer; and it is universally true, that to charge the 
drawer, ^ou must prove a demand on, and refusal by, the 
acceptor or his substitute. If, therefore, he says, I accept 
payable at my banker’s,” he says, “ it is there I am to be called 
upon for payment; that is my house, there it is where I am 
to be found, and I authorise you to consider me as person¬ 
ally present there for the purpose of paymentand, if so, 
the holder may be presumed to know the banking hours. 
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1S20. And, if the holder fuere not.bound td this, he should h^vc 
gone, as Lord Ellenborough says («), “ a step further,” and 
proved a demand on the acceptor,- for, oUierwise, no demand 
is made on the acceptor* Secondly, it is said, that they 
have impaired, if not contradicted, the case of Fenton v* 
Goundry, by that of Sanderson v. Boxues: this argument 
tst A ad Qucs* or assertion is founded on the supposed perfect analogy Be- 
♦“•u. tween bills of exchange and promissory notes. I perfectly 
agree, that, in some cases, place ma.j be essential, and may 
be rendered so by the terms and occasion of the acceptmice* 
A case may be put, of a man, who, remitting all his pro¬ 
perty to England, and taking his departure from India, ac¬ 
cepts a bill for SOOOl. at six months, payable in London : ho 
loses his passage: it could never be said, in such a case, that 
the acceptor engaged to pay in India, or at the Cope oj Good 
Hope, on his way home. The case of bankers issuing notes 
payable at their banks, as in Sanderson v. Bowes, may be one 
of these cases; but I deny the alleged analogy between bills 
of exchange and promissory notes. The maker of a pro¬ 
missory note may express his own terms. He is, as it were, 
drawer and acceptor; the note must be taken as he 
issues it. But, in the case of bills of exchange, the drawer 
has a right to an unqualified acceptance, and an indorser in 
in transitu is entitled to the same right. If these acceptances 
were construed as special, and as qualifying the general 
liability of the acceptor, who is bound to pay, it would hurt 
tlie credit of bills. The acceptor is the person whose credit 
principally supports the bill; he is considered as always 
liable; but, if an accidental or careless omission to call at 
the place appointed destroy the acceptance of the bill, 
the confidence attached to the acceptance is gone, and the 
credit depends on the punctual observance of the terms nf 
the condition. The proof of a demand and refusal is not 
easy, and, in many cases, might fail, or be brought in doubt 
by contradictory evidence. The case of Sanderson v. 
Bowes, then, can hardly be said to be impugned by that of 
Fenton v. Goundry. At all events, the former case may be 
considered as wanting the weight of the latter; but, it is suffi¬ 
cient to distinguish them by the difference of the subject 
matter of each case. It is, thirdly, said, this is an order on 


(a) In Parker v. Cordon, 7 East, 386. 
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liie baaker: I grant, that it is an authority to th^s bankor 
to pay, and, in effect, an order; but we must aot, by 
ment, stagger prevailing notions. If it be an order, on the 
banker, Bishop v. Chittp is a dangerous precedent: no man 
of business ever thought that such a note or memorandum 
converted tlie bill of exchange into an order on the banker; 
and, that by not calling at the banker’s, he lost the benefit of 
his acceptance, and took the credit of the banker in tlie 
place of the acceptorl As to the. cases in the Common 
Pleas, I shall not oppose to the case of Ambrose v. Hop- 
tuood (a) that of Huffam v. Ellis (i), in the King’s Bench, 
and House of Lords ; in the latter, the declaration followed 
the case in the Common Pleas, and^the words, according to 
the tenor, might include the house. In Callaghan v. Aylett, and 
Gammon v. SchmoU, is to*be found the great counterpoise 
to the authority of the Court of King’s Bench ; but, I must 
say, that the reasons given are not such as belonged to 
tlie authority of the judges, who are reported to have given 
them. In Callaghan v.Aylettt Mr. Justice Heath says, “there 
can be no difference in this respect between an action against 
the drawer, and an action against the acceptor,” But, there is 
this difference, when the acceptor accepts “ payable at the 
house,” he means to limit his ubiquity by saying, that he is 
to be found there for the purpose of payment; and if the 
holder do not seek him there, he makes default in calling 
on the acceptor. If, without such direction, the holder omit 
to call at the house of the acceptor, he cannot, on account 
of that omission, charge the drawer or indorsers: but it is 
too much to say, that, by that omission, he discharges the 
acceptor, who is at all times liable, though no demand of 
payment was ever made, even at his house. Mr. Justice 
Heath avoids the authority of Saunderson v. Judge, by say¬ 
ing that, there “ it was a memorandum at the foot of the 
note, not a part of the instrument.” That leads to nice, 
I had almost said, frivolous, distinctions ; for, according to 
that doctrine, if I say, “ I accept, R. G.” and add at the foot 
of the bill, “ payable at Messrs, G. and Co.,” it is a mere 
memorandum; but, if I say, “ I accept, payable at Messrs. G. 
and Co.,” it is embodied in my acceptance, and forms a 
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condition precedent* Does; it make a difference, that, iti 
one case, the acceptance is all in one tenor, as “ 1 accept, 
jR. G. payable at my bankers,” and that, in the other, I write, 
“laccept, R. G.,” and, underneath, “payable at my banker's?” 
A man, whether he accepts in the former or latter form, means 
the same thing; for when ho writes the words “payable, &c,” 
. he is usually determined in what place to write, by the room 
or vacancy on the paper: are the minds of men in business to 
be harassed with such untenable' ahd inseparable distinc¬ 
tions? In Gammon v. Schmoll, Mr. Justice Chamhre puts 
the case of a bill drawn upon a judge just going tlie circuit. 
I dare say, it has happened to him as it has happened to 
me. But, can it be supposed that any man of character on 
such or like occasion would make his bill so payable, if he 
had not cash or credit at his banker’s ? And who would 
refuse to call at the banker’s? No holder in his senses 
would forbear to follow the directions of the acceptor, be¬ 
cause it is undoubtedly done for his convenience; no man 
in his senses would refuse an application to the banker of 
the judge, where he would be sure of his money, for the 
gratification of coming down to Exeter for the sake of 
arresting him; but, if it turn out that an acceptance, 
payable at a particular place, is a mere shift, or act of 
roguery, it would be idle, and, in some instances, (as in 
directions to obscure corners and streets,) almost impos¬ 
sible, to attempt to find out a sneaking lodger in a garret to 
satisfy this indispensible condition. What holder, or what 
attorney, would arrest a man of credit under such circum¬ 
stances, or would disgrace a judge ? Such acceptances 
will always give credit to bills; and the practice will con¬ 
tinue, though your Lordships should decide that they do 
not qualify the general liability of an acceptor; and, per¬ 
haps, the mercantile world will thank your Lordships for 
not imposing upon them the knowledge of precedent con¬ 
ditions, or a speculation, as to the different positions on a 
note, by the occupation of which the words “ payable at, 
Ac.” become either a mere memorandum, or a condition 
precedent. But cases might be put of vexation; these may 
all be met by way of defence. It is said, (1 Rolle's Abridge 
ment 444*;) and I take it to be law, “ If the condition of an 
obligation be to pay 10^. at a given day at S., he (the 
obligor) is not bound to pay in any other placeand “ so 


in 



iiT titB d# OE0. IV. 


939 


in'that case the oblige i^i.ttpt bound to receive it in any other 
place ;**' and so Coket Littleton, 211,'^ For,' if the obligor then 
(that is, when by notice the obligor has fixed the place) and 
there tenders the money, he shall sav^ the penalty of the 
bond for ever.” But he saves only the penalty and costs; 
he must pay the debt. An acceptance is, by the cus¬ 
tom of merchants, a debt; though, independently of that 
custom, neither debt nor assumpsit wouid lie, for want of 
consideration. But, in*all these cases, the fulfilment of the 
condition comes by way of defence. The obligee is not 
bound in the outset to state his demand at the place; the 
Defendant must plead his performance of the condition, and, 
proving it, he is quit of the damages and penalty; but he 
must bring the money into court. Place may, undoubtedly, 
be essential; and here both obligor and obligee understand 
each other that so it is to be considered. 

In answer to your Lordships' third question, I am of 
opinion, that, if the holder of a bill for acceptance take an 
acceptance, varying in time or place of payment, where 
place creates inconvenience, and obstructs or impedes 
the circulation of the bSl, or, when ne# terms or conditions 
are'introduced, he makes it his own. This is obvious in the 
case of enlargement of time. So, if the acceptance be pay¬ 
able at Paris, Dublin, or Edinburgh, where the place is 
evidently made a condition of the payment; in such a case, 
I think that the drawer would be discharged. 

In answer to your Lordships’ fourth question, I am of 
opinion, that, if, in the case put, C. take an acceptance, 
materially qualified as to time or place, and A. dissent, 
and C. still keep the bill, he makes it his own, and cannot 
sue A. on his original debt: bdt, if C. give timely notice 
to A., and immediately offer to return the bill to A,, I think 
his original cause of action would remain. 

Once settle the uniformity of practice, and the evil is 
over. But, according to the law as laid down by the court 
of King’s Bench, you have a plain simple declaration and 
proof. According to the law laid down by the court of 
Common Pleas, you have a new form of declaration, and a 
proof which, in many instances, may be difficult, and may 
lead to controversy and contradiction. 
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Emuardjs C. B., in finswear to<: the (i|uestioii, ex* 
pressed his opinion, dial; the holder of the bill in the present 
case was not bound to present it at Sir J, Perringi and Co. 
for payment, nOr to aver presehtnaent there. 

To the second, that the acceptance of the bill in question 
was not a qualified acceptance, constituting an undertaking 
to pay the bill at the house of Sir J. P, and Co., but a 
general acccptanc;i^, constituting an undertaking to pay the 
same, every where, with an additionil engagement or dircc* 
tion for tlie payment thereof at that house. 

To the third, that, if the payee C. were, without 
the previous authority or subsequent assent of the drawer 
A.y to take an acceptance qualified as to time or place, 
bj taking such an acceptance he would discharge the 
drawer A. 

To the fourth, that, if A. were to refuse his assent to such 
a qualified acceptance, C., having received die bill for the 
debt of 100/. due from A.^ could not sue A. for the debt till 
he had rc-delivered the bill to A. 

Dallas C. J. With respect to the first of your Lord¬ 
ships* questions, namely, whether, in this case, the bill of 
exchange mentioned in the first count of the declaration, 
being therein alleged to have been accepted according to 
the usage of merchants, ^payable at the banking-house of 
Sir John Perring and Co., the holder was bound to present 
it at that house for payment, and to aver in tlie declaration 
that the same was presented there, 1 am of opinion, that 
the holder was bound to present it there, and so to aver in 
the declaration. 

And, as to the second question, I think that the bill, 
having been so accepted, is, in law, to be considered as a 
conditional acceptance; and not as a general acceptance to 
pay, with an additional engagement or direction for pay¬ 
ment at the house mentioned. And as the case, which has 
given occasion to your Lordships’ questions, has arisen from 
contradictory decisions in the courts below, and as, in the 
recent cases, all that could be found of former decision has 
been brought under the consideration of the respective 
courts, and their disagreement in opinion has still continued, 
and continues, (as appears from the answers hiUierto given 

3 to 
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to your Lor48liips’ questioiw,) it is obvious, that the present 
is a case which can very little 4epend mere authorities; 

the authorities have, however, been already fully referred 
to, and my reasons will, therefore, chiefly and riiortly be given 
upon general grounds. And, first, I admit the presumption 
of law to be, (though, in the present state of commerce the 
fact is frequently otherwise,) that the drawing a bill of ex¬ 
change pre-supposes an antecedent debt, and the accept¬ 
ance is an admission,! that such a debt is due. And, so 
considered, it is, no doubt, clear, that, tlie debtor may be 
called upon to pay without reference to time or place. 
But, if, in the bill itself, the drawer were to name a particu¬ 
lar place for payment, instead of such place being specified 
in the acceptance only, such bill would be a bill qualified as 
to payment both with respect to time and place. And, the 
acceptance being according to the tenor of the bill, the 
acceptor, as to payment, would be bound accordingly. 
This, I am aware, would be the act of the drawer himself, 
and, therefore, not falling within part of the reasoning, as it 
applies to the acceptor, a distinction, to which I shall, here¬ 
after, advert more fully. It is, I apprehend, equally ^ar, 
that, by a bill drawn generally, the drawer transfers liis 
rights against the drawee, as modified by the bill, to the 
extent of tiie bill; and, that tlie drawer may enter into any 
contract with the payee, which the drawer might have 
done with the drawee before such transfer made, not affect¬ 
ing, thereby, in substance, the lights of tlie drawee. 1 
assume^ therefore, for the present, that, if the bill had pur¬ 
ported to be an order to pay at tlie house of Perring and 
Co., and the acceptor had accepted such bill, he would not 
have been bound to pay elsewhere, till application for pay¬ 
ment there, had been made and failed. I shall endeavour 
to ahow, hereafter, that whitt the drawer may do by the 
bill, as between him and the drawee, as between the ac¬ 
ceptor and tlie payee, may be done by the acceptance. To 
take, first, the cose of the drawer of the bill: he may draw 
it in any form which he thinks fit, provided the foim be such 
as is warranted by the . usage of merchants, without which 
. it will not be a hull of exchange; but, it will scarcely be 
contended, that drawing it restrictive as to place of pay- 
f ment would be a violation of such usage* A bill general 
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and absolute in the fijrst'instance drawn and accepted 
^aiterallj, operates according, to the terms of the bill; and 
the bill itself need only to be looked to, the acceptance refer¬ 
ring to and not varying from the bill. But, to a bill so 
drawn, the drawee may refuse acceptance; and he may pro- 
Jiallas C. J. pose to accept conditionally, the payee being at liberty to 
x$t & ad Quea- receive or refuse such conditional acceptance ; if he refuse, 
tioni. jjg must go back to the drawer, who will have his remedy 
against the drawee, and in this, th^ first and most simple 
view of the subject, the bill itself is at an end. 

Suppose, however, the case of a partial and qualified or 
conditional acceptance; and, that an acceptance may be 
such in many respects, has been admitted by all the learned 
Judges in succession: indeed the very questions put by 
your Lordships recognize the distinction and adapt them¬ 
selves to it. What, then, is meant by conditional accept¬ 
ance, or in what respects may an acceptance be conditional? 
It may be so as to time, as to sum, as to place, as to mode 
of payment. It will be sufficient to refer to the authorities 
which have been cited as to each of these shortly, and one 
will be sufficient under each head; and I mention them, not 
because the point itself is doubtful, but for what is said in 
each case. And, first, as to amount. A foreign bill was 
drawn upon the Defendant, and he accepted it to pay a ^100, 
part thereof; he was sued on the acceptance, and, on de- 
murrey, insisteyi, that a partial acceptance uoas not good 
’Ktthin the custom of merchants; but the Court held other¬ 
wise, and judgipent was ^ven for the Plaintiff, (a) * Next as 
to time. A bill was drawn and no time fixed for its pay¬ 
ment ; it was presented on the 18th of Aprilf and accepted 
payable the 8 th of September; this being stated in the 
declaration, the defendant demurred, and insisted, that, as 
no time was prescribed for payment, the bill was payable at 
sight, and that a promise to pay two or three months after 
sight was not an acceptance within the custom of mer¬ 
chants ; but the Court held that it was an acceptance within 
the custom, and the demurrer was over-ruled. (A) Thirdly, as 
to place. On this point, also, there are numerous authori¬ 
ties ; but, as it is, in this respect, that the present contro- 

« 

(a) Wegerstoffe v. Keener Str, 2J4. ^ 

(b) Walker v, Mtnuoodt St Mod. 190 . 
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vergy has ariseA» I assmne only, at present, that this also 
hiay he conditional, re^^ing .myself to.ermine, the autho¬ 
rities and doctrine hereafter. Lastly, as to mode of {myr 
ment. A bill was accepted to be paid half in money and 
half in bills, and the question was, whether, there could be 
a qualihcution of an acceptance ? And it was 2 >roved by Dallas C. J. 
divers merchants that there might be, for-that he, who i*t&»dQues- 
niight refuse the bill totally, might accept it in part; but, 
that the holder was nuf bound to acquiesce in such accept¬ 
ance, Petit V. Benson, (a) If, then, there may be a con¬ 
ditional acceptance as to sum, as to time, and as to mode of 
payment, such acceptance, as to these, qualifying the 
liability to pay, it is difficult to conceive why there should be 
any. difference as to place, at least as between the acceptor 
and the payee so taking the conditional acceptance; nor do 
1 conceive, speaking with deference to other opinions, that 
there is any distinction which, upon principle, can be sup¬ 
ported. Losing sight of place, however, for the moment, let 
the effect of a conditional acceptance be examined in the 
other respects already mentioned. And ffrst as to amount; 
he who takes an acceptance for less than the sum expressed 
in the bill, cannot claim from the acceptor more; though, as 
to the drawer, how it may affect him will form matter of 
distinct consideration. So, as to time, the holder is like¬ 
wise bound by the terms under which he has consented to 
take the acceptance : and why ? Because, the one hand, 
the payee not being bound to take an acceptance except 
according to the tenor of the bilh '^nd, on tlie other hand, 
the acceptor being ordy bound to accept as he may chuse 
to accept, when the acceptance varies from the tenor of the 
bill, and the payee, notwithstanding, takes such acceptance, 
he. consents to take the bill according to the tenor of the 
acceptance, and not according to the tenor of the bill. 

So it is as to sum, as to time, as to mode of payment; in 
each of which cases, the acceptance, it is admitted, forms 
the contract between the immediate parties. Is there, then, 
any difference in this respect, as to place, and as to place 
only? In the argument at the bar, (and herein the case 
seems to me now narrowed to a single point,) it has not 
been disputed, that there may be a conditional acceptance 
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a$ to place, resttictlre iMi(3rvAeiftt, and making present' 
nvent necessary at snch place, provided it be by words of 
express and unequivocal import; but it is denied, that to 
make a bill payable at one ptocC^ fs^an exclusion of others; 
and in Fenton v. Gonndr^t I observb, Mr. Justice Hohroyd^ 
Dallas C. J. who there argued against the restricted liability, seems to 
istScsdQues- have taken the same distinction. ” The case has been ar¬ 
sons. gued (he said) as if the terms of the acceptance had been. 

payable at Sikes and Co.’s only” not contending, that if so 
drawn, the pa3mnent would not have been restricted; and 
Lord Ellenborough is made immediately to observe, “ Is it 
more than an expansion of the promise ?” An observation, 
which his Lordship could not have made, if, by the word 
onlyy the promise had been, in terms, restricted; and, in the 
same way, in the case of Gammon v. 'Schniolly in the 
court of • Common Heas, it was not denied at the bar, 
that, if the acceptance had been at the place na^ed, and 
not elsewhere, in such case the acceptance would have 
been clearly qualified, and conditional and restricted as to 
place. And so, yesterday, it was admitted by my brother 
Holroyd, and so, to-day, it is admitted by my Lord Chief 
Baron {a). The question, therefore, in this view of the 
subject, comes round to be merely a question of construc¬ 
tion, namely, what do the words of acceptance import in 
the particular instance? and are they conditional as to 
place of payment or not ? There are no technical words, by 
which, generally speaking, a condition must be created; 
and, whether it be a condition precedent, a Concurrent act, 
or a mutual promise, must be collected from the intention 
of the parties, reference being had to the words made use 
of, and the subject matter in question. And so again, it 
has been admitted by both the learned judges to whom 1 
have last referred. “ Intention (said my brother Hdfoydy 
in express terms) is that which ought to govern.” What 
did the parties mean ?” (said my Lord Chief Bftlpn). Now 
conditional or qualified, as opposed to absolhte, I can'only 
say, imports some qualification or restriction of that, which 
would ^ otherwise unconditional. This k seif-evident, it 
will be agreed, when the condition is established; but so to 

{a) Two days (the 6th and 7th July), wore occupied by the 
I/camed Judges in giving thar orient. 
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state Je, it U seid, is but begging the queatioAt or leaving it 
at least where it was liefore, t^ question bemgt whether 
the words operate by way of condition, cmd not upon the 
etTect of the condition when established. Still, however, 
1 can only say, the very departure from generality of ex* 
pression to me, imports Some modIHcation of that generality; 
and, if simple and absolute acceptance have a clear and 
simple operation, and will bind a party to pay wherever his 
acceptance may be presinted, it seems to me but reasonable 
to intend, that, when he accepts, payable at a particular 
place, he means to exclude, in the first instance, a liability 
to demand in any other place. And, looking to intention, 
and taking as admitted, that it ought to govern, 1 cannot 
permit myself to doubt, that the words made use of in this 
instance are, in fhirness of construction, just as clear as if 
express woVds of restriction had been introduced. The 
maxim r^^erred to from Lord Bacojiy by my brother Hol^ 
roydy (I speak it with deference) appears to me too techni¬ 
cal as applied to such an instrument as a bill of exchange; 
nor would it govern in another view; for, in a promissory 
note, it is agreed, that express words of restriction are nqt 
necessary; words of appointment and specification being 
of themselves sufficient. In none of these is the w6rd 
only” to be found, nor any words beyond those which be¬ 
long to this particular case; and yet, the rule of construc¬ 
tion, as mere construction, must, in each instance, be the 
same. I think this upon the mere ground of the words' 
themselves, but I think so, still mofe strongly, on the sense 
and reason of the thing. I will, first, put the case of a bill 
accepted payable in a town different from that, in which the 
abode of the acceptor may be, as for instance, and to avoid 
extreme cases, a bill accepted in Birmingham payable in 
London ; and 1 will, farther, suppose it to be a bill, accord¬ 
ing to the original |implicity of such transactions, that is, 
for IP anta<|jlBdent debt from the acceptor to the drawer of 
the bill, hy his acceptance payable in Londony the ac- 
c^tor promises to have a fund in London, when tl^ bill 
shdlbe {weseated; he may have sufficient to pay the bill, but 
not beyond it, and yet, according to the argument which 
would reject the words of specification as words of limit* 
ation, he must have that which he may not possess, tliat is, 
a doable sUm or sums, one forthcoming in London, and an¬ 
other 
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Other in'Birmingh^mt W ioke bts chance aa to the place 
where, in fact, the'-bQ! n\|K be pfeapoted f'hen due; or be 
left exposed to an arrest^as the ^mediate consequence 
of non-payment. I am awiure^ it may be said, that such 
would be his situation under the original debt to the 
Dullai C. J. drawer, and that such would continue to bo his situation 
1st & ad Ques- under a general acceptance; but, it is for the express 
tions. purpose of guarding against this, and on other grounds of 
personal and commercial convenience, to which 1 shall pre¬ 
sently advert, that the practice has obtained of partial and 
qualified acceptance as to place, and to which, as be¬ 
tween the immediate parties, I do not see any possible ob¬ 
jection. It has been very properly said, in one of the cases 
cited at the bar, the convenience of the thing is generally 
in support of such qualification; most persons keep their 
money at their banker’s, and make all their payments there ; 
there, they, or their appointed agents for this puipose, are 
to be found, and there, if any where, is the fund out of 
which the payment is to be made. To this it may be added, 
that the very prevalence of the practice proves the conve¬ 
nience ; and though 1 will admit, that mere concurrence is 
not to make the law, yet, in all commercial transactions, it 
is greatly to be regarded, as the footing and foundation 
on which men deal together; and the course of such deal¬ 
ing, as between merchants, is often that which of itself con¬ 
stitutes the law. It is scarcely necessary to refer to the 
stronger cases of a bill accepted in London payable in Dub¬ 
lin or Edinburgh, or A bill accepted in the West Indies pay¬ 
able in London. And suppose that, in this latter case, the 
party accepting has remitted to his correspondent in Lon¬ 
don the produce of his plantation, for the express purpose 
of meeting the bill, will it be said, that, notwithstanding, 
he may still be arrested in the West Indies, because, for the 
original debt, he was liable to be arrested any where ? And 
yet the argument which treats as of no effect ^Reification 
of place of payment, stops nothing short of mis extent. 
Nor ^ I see, in any one respect, where the line is to be 
drawn or the distinction to be made. If, then, it would be 
so in the instance of a bill accepted in one town payable in 
another,,or in one country payable in another, let the case be 
considered of a bill, the parties living in the same place, and 
accepted payable at a particular banking-house. It is scarcely 

o necessary 
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necessary to jay, that to the holder it can be no inconve¬ 
nience to present it ; bu^n the other hand, I admit 
it would be scarcely ai^ inconirenience to the acceptor to 
have it presented at his counting-house, or place of abode; 
for, even if it were an absolute acceptance, it would still, 
according to all probability, be paid by a draft on his 
banker, the acceptance on the bill only operating as such 
order; but, even in this view, it weighs something, though 
possibly not much, thati this would be to subject the pay¬ 
ment of a bill to a double instead of a single operation, 
namely, the having two places to apply to instead of one; 
and, though this would be an inconvenience imposed upon 
the holder by himself, still that which is not in the natural 
course of dealing, raises a presumption that such departure 
from it was not meant. And what would be thought of the 
conductofaholder, who, having a bill payable at a banker’s, 
instead of going there, should go to the house of the ac¬ 
ceptor iHerely to get his draft for the bill, or should, 
further, insist on a specific payment in money or bank-notes ? 

To wind up, therefore, what I have to observe upon this 
part of the subject, on the reason and fitness of the thing, 
on principles of justice and mercantile convenience, and 
from the very natui-e of such transactions, I think a parti¬ 
cular place of payment, being part of the acceptance of 
the bill, imposes upon the holder, because he is the willing 
holder of such acceptance, the necessity of presenting It, 
in the first instance, there; and hiaves the acceptor only 
liable to pay, where he has provided and fixed a fund for 
payment, and has consented to pay, in order that he may 
not be called upon to pay where he has no such fund, nor 
given any such consent. Nor can I quit this part of the 
subject without adding, that I do not see a possible incon¬ 
venience which can result from so deciding; for the holder 
need not take a bill so accepted; and where the remedy is 
80 obvious, .4),nd it turns simply on such a point, except that 
confusion In this respect has crept into the subject by dis¬ 
agreement in the decisions of courts of law, and tlia^ it is 
fit the law should be settled and uniform, the question seems 
to me hardly worthy of the attention which it has excited, 
and the consideration which it has undergone. 

Deeming, then, presentment at the appointed place to be 
a condition precedent, 1 will only further say, that I think 
Voi.. II. U it 
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it necessary that such presentrnent should Ije averred and 
proved; and, that non-presentment and ha^^ funds ought 
not to come by way of defence, its, iu|the case of promissory 
notes, has been decided by all the courts in IV^'stminster- 
hall, and from which, notwithstanding what I have heard 
this day, I do not myself feel disposed to dissent. Pre¬ 
sentment, according to Lord Klleu boron {i;h (a), at the ap¬ 
pointed place, is a condition ])rec*edcnt; and for want of 
such an averment, the declaration is bad. The argument, 
therefore, as to this point, resolves itself into the question, 
whether condition precedent or not ? Por, admit it to be 
so, then, in this respect, there is no dittcrence between the 
two courts, and the cases of promissory notes apply to bills 
of exchange ; while, on the other hand, if it be not a con¬ 
dition precedent, it is, of course, not necessary to be 
averred. 

Quitting now the general ground, I come next to the analo¬ 
gies which result from other cases mentioned, if not of the 
same, yet of a similar description. And (iist as to promissory 
notes : it is scarcely necessary to advert to what has been said 
as to the similarity, or the distinction between promissory 
notes and bills of exchange. In some rcsj)ects, undoubtedly, 
they arc diflerent, in others it may almost be said they run 
into each other. A hill has, indeed, generally, three par¬ 
ties, the drawer, the drawee, (if accepting, becoming the ac¬ 
ceptor,) and the payee ; hut there may he only two parties, 
as where a person draws? a bill on another payable to his own 
order, and this, in legal opciation, is rather a promissory 
note than a bill. It is usual, however, to deciare on it as a 
bill; not adnjitting the identity of drawer and drawee ; and. 
if accepted, the Defendant may be charged in one count as 
the drawer, in another as indorser, and in the'third, as the 
maker of a promissory note. I forbear to allude to the cases, 
which turned upon the distinction, in the address of the 
note, between “at” and “to,” in one of ^ich it was 
said by Lord Ellenborough [b) — “ This is propt^- declared 
on bill of exchange, though it might have been treated 
as a promissory note, at the option of the holder;” ami, in 


(a) In Sanderson v. Bo<ives, 

{b) In Shuttleworth v. Slephens^ i Campb. 407. 
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another of wMch (a), it observed by Lord Chief Justice 
GiMs, “ Itwoura be djfficult to say, in most cases, that what 
ia law, as regards biltl uf exchange, is not law as it respects 
promissory notes f’ but paramount in point of application is 
what was said by Lord Mnnsjleld in Jleylyn v. Adamson (b) 
and which has been so oiieii mentioned, tliat I shall content 
myself with merely l efcrring to it. 

Such, then, being thcsimilarity, and, in some instances, the 
identity of promissory notes and bills of exchange, let it he 
seen what has been determined with respect to proinissoi v 
notes; premising only, that, here, at least, there is no 
clashing of authorities : for though the decisions in the King’s 
Bench, as far as respects promissory notes, are denied to 
have application to bills of exchange, the decisions in the 
Common Pleas, as to bills of exchange, of necessity include 
promissory notes ; and so far, then, as concerns promissory 
notes, there i» no difference of opinion whatever. What then 
has been decided respecting promissory notes ? In this, the 
decisions of the two courts agree ; namely, that a promissory 
note, containing in the body of it, a promise to pay at a 
particular place, retpiires a denimul of payment there, in 
order to give the holder a cause of action if it be not paid. 
Now on what grounds of reasoning do such decisions stand? 
To take one case of the many, — In Sanderson v. Bours^ it 
is said by Lord Ellenborojif^bt “ An action on a note will not 
lie unless the Plaintiff has demanded payment at the aj»- 
pointed place. And I cannot but say, that it is very conve¬ 
nient that such a condition should be incorporated in the 
note itself; for it would be very inconvenient, that tlie 
makers of notes of this description should be liable to atiswer 
them every where, when it is notorious that they have made 
provision for them at a particular place, where only tlicy en¬ 
gage to pay them;” — and, having thus stated the ground of 
convenience, his lordship added,—“ then if the request at the 
place be s^ndition precedent, it should have been averred, 
and, for want of such an averment the declaration is bad." 
Apply this doctrine to hills of exchange. —- If conveillence 
require that the makers of promissory notes should be liable 
only where they have expressly made provision to pay, how 
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is it possible, in this respect, to distinguish promissory notes 
from bills of exchange ? Is not the convenience precisely 
the same in the one case as in the other ? — and, being the 
same, how is it to depend on the form of the instrument? 
Call it what you will, or make it what you may, it is in pay- 

Dallas C. J. ment, in each instance, that the transaction is to end, and 
xst & ad Ques- gj. jjjji 

is the means, and nothing more, by which 
payment is to be procured; as far, therefore, as to a parti¬ 
cular place of payment being pointetf out, or a specific place 
of deposit being established, the reasoning applicable to 
each is precisely the same, and it seems to me impossible to' 
distinguish between the two. An expression of Lord I'Ulen- 
borou^h's has, however, been much observed upon, namely, 
“ that a specification of place is but an expansion of the pro¬ 
mise to pay.” It will not be supposed that I mean to follow 
any of the verbal or critical remarks which have been made 
in this respect, at the bar, or in the courts beloM-. AMiatcver 
peculiarity of expression might, at times, belong to this noble 
and very eminent person, it was, generally speaking, a ])eeu- 
liarity of force adapted to his peculiar vigour and energy of 
thought. But, to the substance of the expression as autho- 
rit}^ it will be necessary to advert, in order to see liow it has 
been understood and explained by those, who have applied 
it in sup})ort of the doctrine of non-rcstrictod acceptance. 
In Gammon v. Scbmoll, the Icadiiig counsel at the bar, wlio 
was to support the doctrine of universal liability, explained 
it in tins way, “ every general acceptor has a double liabi¬ 
lity, he is in default, first, if the bill is presented to him, per¬ 
sonally, wherever he may be, and he docs not pay it; 
secondly, he is in default, if it be presented at his place of 
abode, and not paid ; to these, by a qualified acceptance, he 
adds the obligation to pay it, if it be produced at the place,” 
that is, the place specified. He must be prepared “ with triple 
funds to pay the bill, as well Mhere his person is, as where 
his abode is, and also, at the particular place mentioned: 
this is what Lord Ellenborottgh means by an expansion of 
the promise.” This is a complication of expansibility which 
seems to me a strange departure from simplicity of proceed¬ 
ing ; and, for myself, I can only say, I would not so un¬ 
derstand it, if I could understand it to any other effect; 
but it is impossible to deny, Avhatcver might be intended 
by the mode of expression it 5 .elf, that in sum and sub¬ 
stance, 
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slanc6, it does not amount to this. But whether every 1820 . 
man who accepts a bill of exchange, by his acceptance ^ ■ n ^ 

at a specific place undertakes to pay at every other Rowe 
place if required, and to have a triple instead of a double Yovhq 

or a single fund to the amount of the bill accepted; or _ 

whether he makes his own situation worse, by making Dallas C. J. 
that of the holder, in one respect at least, better, that is & 2d Ques- 

by pointing out to him a definite place of payment, instead 
of leaving him to searc*ii where he, the acceptoi’, is to be 
found, when the bill becomes due, it is not for me to pro¬ 
nounce, but for your lordships to consider. Or why, again, 
this should be in the case of a bill of exchange and not of 
a promissory note, is that ivhich I am not able to understand. 

I now come to that, wliich it is said, however, makes the 
distinction between bills of exchange and promissory notes, 

•so as to make the reasoning as to the latter inapplicable to 
the former. And this distinction is said to consist in the 


form and nature of the respective instruments. First then 
as to the Jhrm. In a promissory note, it is said the w'ords 
arc incor|iorated in the very body of the instrument, which 
creates the contract and duty of the party; whereas, ii) a 
bill of exchange, they are no part of the bill itself, but dis¬ 
tinct as acceptance, and collateral to it. A promissoiy note 
is merely the j)romisc of the maker; the acceptance of a 
bill of exchange is a compluuice with the order of the 
drawer. To a promissory note thpre are but two parties: 
to a hill of exchange there are three, and the drawer lias 
rights as well as the acceptor and payee. And to this I 
agree. But here again, at least, as between the acceptor 
and the payee, there is no distinction. In each instance, 
a debt must be pro-sup])osed, and in each, it is an under¬ 
taking to pay; it is said, that in the case of a promissory 
note the instrument creates the contract; and, no doubt, it 


does, tliat is, the contract to pay in the particular manner, 
but not fhe antecedent debt; the obligation to pay existed 
anterior to the note; and, though, in the case of a bill of 
exchange, the debt had also pre-existenee, the precise 
obligation to pay is created by the acceptance, and, be it 
promissory note, or be it bill accepted, it is, in each in¬ 
stance, but a promise to pay; and, without such promise the 
bill itself, as to the acceptor, would be a mere nullity. 

To advert, however, to the situation of the drawer, (and 3d Question. 

U 5 tins 
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this brings me to the third question, which your lordships^ 
have been pleased to put,) namely, whether, if A, draws ;» 
bill upon n. in favour ol‘ C’., and without the subsequent 
assent of takes an accc|/tance of the bill for the Avholc 
sum, but an acceptance qualified as to time or place of 
payment, C. could, notwithstanding such acceptance, main¬ 
tain an action on the bill against A. And, first, with respect 
to time: in this the learned judges all agree, that giving 
time will discharge the drawer. ICxtcnding the time men¬ 
tioned in the bill would he giving more time than the draw'er 
has said by the bill he chooses to give, which, as against 
the drawer, the payee can have no right to do; and, taking 
an acceptance at a shorter date, if, in case of non-payment, 
it would give an immediate action against the drawer, would, 
thereby, niakc him liable sooner than he undertook to be; 
he being liable only in case of non-payment by the acceptor, 
and this at the end of the stipulated time. I need scarcely 
add, it would be the same as to place, if place, from its 
nature, should resolve itself into time. It remains, there¬ 
fore, only to consider place as unconnected with and inde¬ 
pendent of time. And, so considcicd, it may, or it may 
nof^ be material to the drawer. Suppose all the parties to 
live in the same town, whether the bill be accepted at the 
counting-house, or at the banking-house, can make no real 
difference to the drawer; in otlier eases, from distance, it 
might be material; but, ,at all events, 1 think, that if it put 
the draw'er under greater difficidties than he otherwise would 
he under in point of proof of proper presentment, if bring¬ 
ing an action himself, it is a difficulty which I hold the 
payee has no right to impose upon the drawer, whose rights 
should remain unaltered as ascertained by the bill: whetlier 
those rights were altered or not would depend on the par¬ 
ticular case. Perhaps, however, it would be more reason- 
c.ble and convenient than making it depend on situation in 
each particular case, which might generate innumerable ques¬ 
tions and give rise to great uncertainty, to hold, at once, the 
drawer discharged, the payee having taken such acceptance 
w’itlioiit notice, and thus acting at his own peril; and thus, 
all inconvenience would be guarded against, by making it 
necessary to give notice to the drawer. 

With rcf-pcct to tlie last question, I am of opinion, that, 
imdcr_th€ circumstanccb stated, C. could not maintain an 
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action against without delivering up the bill, and tins fur 
the reasons given by several of the learned judges, and 
which I do not feel it necessary to repeat. 

In the above observations, I may appear to your Lord- 
ships to have built much on the decisions as to promissory 
notes; but, it has been said, these decisions themselves, 
perhaps, in point of law ought not to have taken place. To 
this I can only answer — first, that it is impossible for me 
to doubt of the validity\>f tliesc decisions, numerous as they 
are, recognized and conlirnicd as they have been by every 
court, and never, in a single instance, having till this day 
been drawn into doubt by even a single judge. If the law 
so settled is now to be considered as unsettled, 1 know not 
on what foundation, in point of law, any decision can stand; 
but, here, disclaiming even those decisions as decisions, and 
recognizing only the principle on which they proceed, I say, 
that, if the case of a promissory note were to occur 7 iotv for 
the first time, it ought to be decided as those cases have 
been decided; and further, that, Antliout deri\ing authority 
from the decisions as such, the principles on which they 
have proceeded, and ought s( ill to >r.s/, a[)p]y equally, in lyy 
judgment, to bills of exchange. On the whole, therctore, 
my opinion is formed, as to bills of exchange, c\en without 
reference to the decisions as to promissory notes; and stiil 
less have I referred to the cases of promissory nole>., for 
the purpose of proving tlie decisions of the court of King's 
Bench inconsistent each with the other, hut for the purpose 
of respectfully a(h>ptiiig the decisions of that court where 
they agree with the decisions of the otlier courts, ami thus 
affording principles decisixe, in pt)int of law, of the same 
ajueslion as to hills of exchange. And here, xvithout repeat¬ 
ing what has been said hy other judges in answer to the 
cases put of actions in debt on hnnd, or demand of rent, I 
will only further say, that these do not appear to me to be 
cases analogous to bills of exchange, xvhicli depend on pe¬ 
culiar and appropriate grounds of commercial laxv, altoge¬ 
ther distinct and different, and whicli, it must be agreed, > 
the custom and usage of mcrclumts is to decide. And this 
leads me to the only point on which (independent of the 
diffluent opinion entertained by several of the learned judges, 
and of the very ;ibie reasons by which thcir'judgnienis have 
been supported) i am bound to say I feel some tVgree 
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of difEculty; and as to what has been said of 

the understanding and‘ Osage of merchants with respect 
to the question under Consideration. If qualified accept¬ 
ances as to place have hitherto circulated on a settled and 
general understanding, that place does not operate by 
way of limitation as to payment, as far as concerns your 
Lordships’ first question, which points to the usage of mer¬ 
chants, I am bound to admit, that I ought to have answered 
differently; and, further, that, if so, the greatest part of my 
observations fall to the ground. Looking, also, to your 
Lordships’ second question, the consequence would, I ap¬ 
prehend, be the same, that is, as to the legal effect; for a 
bill of exchange, being altogether the creature of mercan¬ 
tile usage, recognized, however, by the law, such usage 
would constitute the law as applicable to such an instru¬ 
ment : it is not to be overlooked, that it has been asserted 
by high authority, that, in circulation and practice, support¬ 
ed by mercantile opinion and understanding, a conditional 
acceptance does not operate as I conceive it to do. Not 
meaning to doubt that such information has been given; 
still, if the decision is to turn on this single ground, I could 
wish the fact in some way or other to be regularly ascer¬ 
tained. 1 will take the law from the learned judges, whose 
office it is to expound the law; but, if the law is to depend 
upon fact, and fact on testimony, I desire, if possible, to 
have testimony through ,the regular channel. This creates 
a difficulty with me, subject to which, I will only in con¬ 
clusion add, that, for the reasojis which I have given, I ad¬ 
here to the answer, which I have humbly presumed to 
submit. 


/Ibbott C. J. Abbott CI. J. In answer to the first and second ques- 
I8t & ad Queg- tions proposed by your Lordships, I am humbly to acquaint 
tions. your Lordships, that I think the defendant in error was not 
bound, in order to entitle himself to sue the plaintiff in 
error, who is the acceptor of the bill in question, to present 
the bill for payment at the banking-house of Sir John 
Perring and Co., nor to aver in his declaration that the bill 
had been so presented; for, I think, the acceptance is not 
to be considered in law as a qualified acceptance to pay 
the bill at the house of Sir John Perring and Co.; but, as a 
general acceptance to pay tJie same, with an additional 
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direction to the holder to call %> payment at that house, 
instead of calling at the house of i||e acceptor, as he would 
otherwise do. 

These two questions, my Lords, appear to me to depend 
entirely upon the meaning and import of the words “ pay¬ 
able at Sir John Perring and Co.’s, bankers.” There can Abbott C. J. 
be no doubt that the drawee may qualify, because he may ist& zdQuej- 
refuse his acceptance. The question is, whether he is to 
be considered as havinj^ done so by this expression ? I con¬ 
ceive, that the true meaning and import of all phrases is to 
be sought in usage, rather than in a strict and literal inter¬ 
pretation of the words of the phrase; and, that, in mercan¬ 
tile instruments, the usage of trade and commerce is that 
to which we are to resort. Your Lordships well know, that 
there are many words and phrases in all languages, of which 
the meaning varies with the subject and occasion to which 
they are applied. I shall take leave to postpone the deli¬ 
very of the grounds of my opinion on these two questions, 
until after I have troubled your Lordships with my opinion 
on your Lordships’ third question, and the reasons of that 
opinion. 

My Lords, I understand the expression “ take an ac- 3d Question. 

' ceptance,” as used in this third question, to mean con¬ 
sent to such an acceptance; and, so understanding it, 

I am of opinion, that C. could not, in the case pro¬ 
posed, maintain an action upon the bill against A., upon 
refusal of payment by the acceptor. There is not, I appre¬ 
hend, any doubt or difference of opinion upon so much of 
this question as supposes an acceptance qualified as to time; 
and, in iny humble opinion, a qualification as to the place of 
payment has the same effect as a qualification as to the time 
of payment. 

I conceive, my Lords, that, in estimation of law, all bills 
are to be considered as drawn for value. If not actually in 
the hands of the drawee at the time of drawing, (which 
seems to have been usually the case in the infancy of those 
instruments), at least intended by the draw’cr, and expected 
by the drawee, to be placed in the hands of the latter before 
the maturity of the bill. And a person, who draws a bill 
under such circumstances, may be permitted to elect for 
himself the time and place of payment; because, if the 
drawee should refuse to pay, according to such election, he 

would 
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uould be able to sue him for the sum which constitutes 
the value of the bill, either immediately, if the value has 
been previously reeeived, or so^soon as it shall be received 
according to the intention upon which the bill is drawn. By 
nti intention to place value in the hands of the drawee, Imean 
yfhhottC.J. an intention to place it in the course of some mercantile 
3d (2»estioTi. transaction between the parties, such as the consignment of 
merchandize in pursuance of orders of the drawee, con¬ 
stituting the relation ol‘ seller and buyer ; or a consignment 
for sale on account of the consignor, constituting the rela¬ 
tion of principal and factor or agent; and not a mere pro¬ 
mise to jwovide for the bill at maturity, by the transmission 
of money or other bills fur that special purpose. The latter 
practice has, indeed, prevailed to a great extent in modern 
times ; and bills of exebange have become rather instruments 
for raising money, or postponing payment of dclits by a 
tictitious credit, than instruments of real mercantile trans¬ 
actions, But, notvvitlistanding such practice, I apprehend, 
they arc to be considered in courts of law as fouiulcd upon 
real and mercantile transactions, according to their primitive 
olyject and use ; because, if they arc to be considered as 
founded upoji other transactions, or to bo governed by other 
]»rinciples, they will cease to be according to the usage and 
custom of merchants, upon which usage and custom alone 
their validity in the law of England depends; and which is 
referred to in every declaration in an action upon a bill of 
exchange; and, iftlie drawer of a hill has a rigJit to elect in 
this manner the time and place 01' payment, 1 think it ean- 
!iot be competent to any holder of the hill to substitute a 
new election of his own, and to consent to any variation in 
these particulars, without the assent of the drawer, either 
{)rocedent or subsequent. The holder cannot consent to an 
enlarged time of payment, because, in the interval, the 
drawee may fail, and ko^annot be allowed to enforce the 
drawer to prolong the credit beyond the period that he 
himself may have chosen, nor can he consent to abridge the 
time, because, by so doing, he will obtain an earlier recourse 
against the drawer, than the drawer intended to give. A 
bill of exchange is ordinarily addressed to the drawee at 
his usual place of trade or residence, and it is to such ,41 
hill that 1 tindcrstaml your Lordships' question to refer ; 
tliis addro**, however, in intended only as a direction to the 
payee or holder to the place nlieic the drawee may he 
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(ouiid, ill order that the bill may be presented to him lor 
acceptance and payment; and not as a designation of a pre> 
cise or definite house or place of payment. And, conse¬ 
quently, a general acceptance of the bill, leaves the bill ac¬ 
cording to its original tenor, and does not add any designa¬ 
tion of the place of payment. Any introduction, thcrelbre, of a 
delinite and precise place of payment, at whicli alone the pre¬ 
sentment is to be made, is a departure from the generality of 
tlie bill; and the holder, who consents to take such an ac¬ 
ceptance, does, by that act, consent to narrow'what the drawer 
had left at large, and to fix a single place for the demand 
of that money, which, but for such his act, would he de- 
maiulable by the drawer, or for his use, anywhere and every¬ 
where. To such a limitation, 1 humbly conceive, that the 
♦Irawer has a right to object, and, consequently, to say to 
the holder, that, by so doing, he has taken the diM'.vec for 
his ow'ii special debtor, in exclusion of the drawer, or, in 
common speech, he has made the bill his own. I am 
aware, my Lords, that, upon a reLisal to pay at the de¬ 
signated place, the acceptor of the bill becomes a debtor, 
generally; but, then, in order to enforce that general obli¬ 
gation, cither tlie person who seeks to enforce it must prove 
the refusal; or, at least, (and v\liich, in my opinion, is the 
more correct view' of such a case,) the parly, against whom 
the general obligation is sought to be enforced, may, by way 
ot' defence, allege and prove tJiat he was read}/ witli the 
onniey at the day and place appointed, and has at all times 
^ince been ready with it. 1 am aware, also, my Lords, 
that, in tl»e case suj)posed by this your Lordships' third 
question, which is the case of a bill made payable to a 
{>crson named therein, the drawer cannot sue the acceptor 
upon the bill, without averring and proving a presentment 
for payment by the bolder to the acceptor, and a refusal of 
pu} luent by the latter; and 1 am sensible, that, in many in¬ 
stances, it may be a matter of entire indifference to the 
drawer, whether he shall prove a presentment for payment 
at the place specially designated by the acceptance, or at 
the place of abode or usual business of the drawee, to whom 
he has addressed bis bill. But, though this may be a matter 
of indifference in many cases, it w'ill not be so in all; if wc 
suppose the drawee to live in smne street or square in Lon- 
dvn or IVesimittstvr^ and to designate another place of pay¬ 
ment in some otiicr street or square, in either of those cities, 
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the proof of a presentment at the place designated may be 
as easy as the proof of a presentment at the place of residence 
or business; but, if we suppose di^drawce to live at Londony 
and to designate Salisbury or Exmr as the place of payment, 
or vice versa, the proof may not be so easy to the drawer, who 
may have connections in one of those cities, furnishing an 
opportunity of finding the witness who made the presentment, 
and no such connections in the other; for there is frequently 
no sort of connection between the drawer and ultimate holder 


of a bill; the latter is often a person wholly unknown to the 
drawer. This difference may be considered, generally, as 
varying, and increasing or diminishing, with the distance 
of the places, though not by that circumstance alone ; and, 
if the effect of such a qualified acceptance be made to de¬ 
pend upon the convenience or inconvenience of the drawee 
in the particular case, a door will be opened to an infinity of 
questions, w'hich cannot be answered but by reference to 
the distance of the places, accompanied also with an en¬ 
quiry into the particular circumstances and connections of 
the drawee in respect of the places. And I apprehend, my 
Lords, that a rule of law, liable to such questions in prac¬ 
tice, ought not to be established without an absolute neces¬ 
sity, especially in mercantile cases, which, above all others, 
require to be governed by plain, prompt, and easy rules- 
My opinion, however, upon this question is founded less 
upon considerations of particular convenience, than upon the 
general principle, to which I have before alluded, namely, 
that the drawer has a right to have from the drawee, con¬ 
sidered as his debtor in the way that I have mentioned, a 
general and unqualified acknowledgment of his debt and 
promise ^ payment, and that no assignee of his demand 
can, without his assent, permit any limit or qualification at 
the dictation of the drawee, or by consent between those 
two persons. All that I have thus taken the liberty to offer 
to your Lordships in relatioA to bills addressed generally to 
the drawee at his place of abode or business, will, I appre¬ 
hend, apply with increased force to bills, which by their 
original form and tenor require the payment to be made at 
some particular place designated therein, because, in these 
cases, an acceptance substituting another and different 
place of payment, will be a manifest departure from the 
declared intention of the drawer. There is, ray Lords, 
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another class or form' of bills of exchange not noticed in 
your Lordships* questions, but to which I must beg leave to 
advert, because I conceivf^^he considerations belonging to 
it to be fit to be submittedPto your Lordships’ attention on 
the present occasion. I mean, my Lords, bills made pay¬ 
able to the order of the drawer, or which is the same in 
effect, to the drawer or his order. If a bill so drawn be in¬ 
dorsed to another, witl^out value, the indorsee becomes a 
mere agent of the drawer, and, of course, can never sue 
him upon the bill. If indorsed for value, either in the 
first, or any subsequent instance, the rights of the holder 
against the drawer do not differ from those arising on a bill 
drawn in favour of a person therein named. But the re¬ 
medy of the holder, to whom such a bill may be returned 
for nonpayment against the acceptor, is, in some respects, 
different; the drawer of such a bill may, in this event, sue 
the acceptor by a special declaration, setting forth the in¬ 
dorsement and return of the bill, and, thereby, entitle him¬ 
self to recover, in addition to the principal sum, the ex- 
pcnce of exchange and rc-exchange paid by him to the 
indorsee, which is the usual mode in the case of foreign 
bills: and, if he sue in this form, he must allege and prove 
a presentment and protest for nonpayment. But the drawer 
may strike out his indorsement, and treat the bill as having 
remained contiimally in his own hands unassigned, which is 
the usual practice in the case of inland bills; and, in such 
an action, I apprehend, it is not necessary to aver or prove 
a presentment for payment, the bill being accepted general¬ 
ly. I take this to be law, because, in all the numerous actions 
which have been brought upon bills of this description, I 
have never known a presentment for paymeijtf actually 
proved at the trial, nor the want of such proofs or of the 
averment, ever made a ground of objection in any stage of 
the proceedings. In the case of such a bill, therefore, it 
is obvious, that if the indor^»e Aake an acceptance, qualified 
as to the place of payment, so as to render the proof of a 
presentment at that place necessary to the maintenance of 
an action by the drawer against the acceptor, he will, there¬ 
by, cast an additional burthen upon the drawer, if the latter 
can be compelled to take up the bill; and, I conceive, the 
law' will not allow him to do this. I have detained your 
Lordships with the expression of my sentiments thus at 
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length upon tlic third question, becau«i0;;j|«y opinion upon 
the first and second (questions, to whicl^," with your Lord- 
ships’ permission,. I shall now rev^, depends very mainly 
upon the opinion wliich I entertaih^on the third question. 

I consider an acceptance qualified as to the place of 
payment, to be followed by the consequences that I ha\ e 
nieiUioned, where the holder consents to receive it; and, 
if lam right in this, then the holder must, of iiccessih, 
have a right to refuse such an acceptance, because he 
cannot be compelled to take an acceptance, wdiich may 
deprive him of his recourse against the drawer; and this 
secin.s to have been the opinion of those learned judge.-., 
who, in the decided cases, to which your Lordships have 
been referred, considered an acceptance like the present 
to be a qualified acceptance. If, then, the holder may 
refuse such acceptance, or if, consenting to take it, he lose.s 
his recourse against the draw er, I must say, I am, entirely, 
at a loss to discover, how it can have happened, that, in no 
one of the thousands and tens of thousands of bills which 


have been acedpted in this form in England in the course 
of,the last ihirt}' years, any holder of the bill has ever re¬ 
fused to take such an acceptance, or any drawer contended, 
tliat he w'as discharged by the holder’s consent to take it. 
I say, my Lords, that neither of those things has happened, 
because I have never heard of them either in or but of a 


court of justice. Lpon .this consideration, I am satisfied, 
that, according to the u.sage and custom of mcrchajits, 
these words “ payable at, &c.” are not umleistood to furnish 
a qualification, or to import, that the acceptor will cause 
payment to he made, if the holder will present the bill at 
the place ^pointed, but not elsewhere, or otherwise. And 
I am parnculavly desirous to seek the meaning of the.se 
words in the usage of merchants at the Exchange, rather 
than in Westminster HaU; because a difference of opinion 
as to their meaning has, for some time, prevailed, not only 
among tlic judges now present, but, also, among some of 
those revered persons, who arc, now', no more. I must, 
how'ever, add, that the words thcmselvc.s are not apt words 
of condition or exclusion; and that, if their meaning be 
doubtful, they are to be interpreted most strongly against 
the person using them, that is the acceptor; and the most 
strong interpretation against him is thaf which excludes, 

<) and 
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and not that admits, the qualification. Much was 

offered at your ^ydships’ bar by the learned counsel for 
the plaintiff in error, aSi; 4 o the inconvenience which may 
ensue from the iiiterprd^tation, which I put upon these 
words; especially, in the case of a gentleman or a lawyer, 
who should be suddenly called upon for payment at a dis- Abbott C. J. 
tant place, after having provided andf left funds in the ist&adQucs 
hands of his banker to discharge liis acceptance. I 5 ut this 
supposed inconvenience appears to me to rest almost wholly 
in suggestion and imagination. If a bill addressed to a per¬ 
son at his place of abode be accepted generally, I appre¬ 
hend, the holder may, if he will be perverse or foolish 
enough to do so, take out a writ against the acceptor, as 
soon as the bill becomes due, without calling at his house 
for payment, in like manner as any other person may do, 
who is a creditor for goods sold for the ordinary supply of 
a family; so that the supposed inconvenience is equal in 
both forms of acceptance, but, in practice, it can rarely 
happen in either; because the holder, who neglects to pre¬ 
sent his bill, loses his recourse against the drawer, which 
no prudent man will choose to do. And, if an acceptance in 
the form of the present, mentioning a banking-house, is to 
he deemed a qualified acceptance, I apprehend, the same 
interpretation must be given to the words, if a house 8f any 
other description he mentioned, such as the house of any' 
agent or.friend, or even the house or place of business of 
the drawee, if he happen to have two and the bill he 
directed to one of them, or if he be about to change his 
pluee of trade or residence, before the hill will become due; 
or, if the bill be addressed to him at his only place of 
residence or business, without the addition of his place of 
abode, as “ to A. /?., mereliant, London." Th^e is, also, 
my Lords, another ground, upon which, it seems to me, as 
at present advised, that I might answer your Lordshijis' 
first question in the negative; and that is this : Admitting a 
place of payment to be sjieeially designated by the accept¬ 
ance, I apprehend, that the money is, nevertheless, due 
generally from the acceptor, and, that, in an action against 
him, his readiness to pay at the place appointed should be 
advanced by him as matter of defence by a special plea 
averring that fact, and bringing the money’ into court for 
the plaintift”s use, UvS iii the common case of a plea of ten¬ 
der, 
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der, (unless indeed he can excuse himself hy shewing, that 
the money has been lost by the intennediate failure of his 
banker, which is a point of so much docd^,;, that I hope to 
be excused from giving an opinion upon ii’at present); and, 
according to the ordinary rules of pleading, a plaintiff need 
Abbott C. J. not allege any matter the want whereof furnishes a ground 
ist& adQues- gf special defence’only, and not a general answer to his 
demand or general defeasance of his right, unless it be the 
case of a condition precedent, the effect whereof is to post¬ 
pone the demand until the matter of the condition be per¬ 
formed; and, I have already observed to your Lordships, 
that the words “ payable at the house of Sir ,/. P. and Co.” 
do not appear to me to be proper words of condition. But 
I hope to be excused from expressing myself with confi¬ 
dence upon this point, by reason of the difficulty there may 
be in drawing an effectual distinction between the de¬ 
signation of a place of payment in the acceptance, and the 
designation thereof in the body of the bill itself, or in the 
body of a promissory note payable upon demand to the 
bearer, as was the case of Sanderson v. Botves, and one or 
two others which have been cited at your Lordship’s bar, 
and in which it was decided, that a presentment of the note 
at the place therein designated, was a condition precedent 
to a right of action for the money. If the like question 
shall ever arise again, I shall consider it with the utmost 
deference and respect to^ the great learning and talents by 
which those decisions were pronounced, though, at present, 

I am not, entirely, satisfied, that, even in the case of such a 
note, a readiness to pay at the appointed place is not pro¬ 
perly matter of defence alone. It is, I hope, sufficient for 
me to say at present, that the words of the instrument now 
in question are not precisely the same, and that they are 
found in an instrument of a different character, namely, in 
a bill of exchange ; wherein a time certain is appointed for 
the payment, and of which, as before observed, I think the 
acceptance must be considered as given, in pursuance of an 
antecedent duty to the drawer, assignable by the custom of 
merchants, and not as creating a new duty in itself, which, 
in the case of Sanderson v. Botves^ the promissory note 
was considered to do. 

4th Question. I** answer to your Lordships’ fourth question, I shall not 
trouble your Lordships further than to say, I am of opi¬ 
nion, 
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taion, that aa ac^ioit could, not be maintained under the cir¬ 
cumstances thei^^-ilkjentionedy or, rather, that the delivery 
of the bill by t hjeji^ wlfelto the payee, such bill still remain¬ 
ing in his handf^lr outstanding, fvould furnish a defence to 
the action according to the case of Kearslake v. Morgan (a), 
because, if the drawer could be compelled to pay the original 
debt under circumstances furnishing a right of action against 
his drawee and thereby taking hh funds out of the hands of 
the drawee, he might,* in the result, be found to pay the 
amount twice; directly by himself, and indirectly through 
the medium of his drawee. I shall be understood, my Lords, 
to speak of a case wherein the holder has consented to take 
the qualified acceptance. I have clearly intimated, that, in 
my opinion, he may refuse to do so ; and, if he does refuse, 
he may, in my opinion, treat the bill as dishonoured, and sue 
the drawer upon it. 


1820 . 

V. 

Yoono. 

Abbott C. J. 
4th Question. 


VoL. II. 


X 
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1S20. 


yiugust 24 . 

If a witness^ 
without ob¬ 
jecting to it, 
takes the oath 
in the usual 
form, he may 
be afterwards 
asked, whether 
he thinks the 
oath binding 
upon his con¬ 
science; but 
it is unneces¬ 
sary and irre¬ 
levant to ask 
him, if he con¬ 
siders any 
other form of 
oath more 
binding, and 
such question 
cannot be 
asked. 


(IN THE HOUSE OF LORDS.) 

Opinions given by the Judges, in Answer to 
certain Questions of Evidence put to them 
by the Lords in the Course df the Proceedings 
against the QOeen, and confirmed by the 
House. 

following question was proposed to the learned 
Judges by the House, and delivered to the Lord 
Chief Justice Abbott : 

If a witness produced in the courts below, without 
objecting to it, takes the oath according to the usual 
form, can he be asked whether he considers the oath 
he has taken, as binding upon his conscience, and can 
he be, also, asked, whether there are other modes of 
swearing more binding upon his conscience than the oath 
he has taken ? 

The Judges, after hdving retired for some time, re¬ 
turned the following answer, wliich was tlius delivered by 

Abbott C. J. My Lords, the* Judges have con¬ 
sidered the question proposed to them by your Lord- 
•hips, and they have taken the liberty to detain your 
Lordships while they sent for books, in order that they 
might consult the authorities referred to in the course of 
the argument before your Lordships. My Lords, the 
Judges are of opinion, that the most correct and proper 
time for asking a witness w'hethcr the form in which the 

oath, as about to be administered to him, is one that 
< 

will be binding upon his conscience, is before that oath 
is administered ; but, inasmuch as it may occasion¬ 
ally 
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ally happen, that tjbe oath will be administered in the 
usual form by the pBcer of the Court, before the atten¬ 
tion of the Or party, or counsel is directed to it, 

we think, that the party ought not to be precluded; 
and, therefore, my Lords, in answer to your Lordships* 
first question, the Judges are of opinion, that, although 
the witness produced^in a court of law shall have taken 
the oath in the usual form as therein administered. 



without making any objection to it, he may, neverthctess, 
be, afterwards, asked, whether he considers the oath he 


has taken as binding upon his' conscience. I am, fur¬ 
ther, to inform your Lordships, that the Judges are of 
opinion, that, if the witness, in answer to that question, 
shall declare in the affirmative, namely, that he does 
consider the oath which he has taken as bindiifg upon his 
conscience, he cannot, then, be further asked, whether 


there be any other mode of swearing that would be more 
binding upon his conscience than that which has been 
used. Speaking for myself, not meaning, thereby, to 
pledge the other Judges, though I believe their senti¬ 
ments concur with my own, your Lordships will allow 
me to speak in my own person. I conceive, that, if ,a 
witness says he considers the oath as binding upon his 
conscience, he does, in effect, affirm, that, in talking that 
oath, he has called his God to witness, that what he 


shall say will be the truth, and that he has imprecated 
the Divine vengeance upon his head, if what he shall 
afterward say is false; and, having done that, that it 
is perfectly unnecessary and irrelevant to ask any fur¬ 
ther questions. 


X 2 


The 
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1820 . 


The Queen’s 
Case. 

Sept> I. 

I. It is not al¬ 
lowable, on 
cross-examin¬ 
ation, is the 
statement of a 
question to a 
witness, to re¬ 
present the 
contents of a 
letter, and to 
ask the,witness 
whether he 
wrote a letter 
to any person 
with such con¬ 
tents, or con¬ 
tents to the 
like eiTect, 
without having 
first shoum the 
witness the let- 


The following questions were proposed to the learned 
Judges, and delivered to the Lord Chief justice: 

First, whether, in the courts below, a party, on cross- 
examination, would be allowed to represent, in the state¬ 
ment of a question, the contents of a letter, and to ask 
the witness, whether the witness v;rote a^, letter to any 
person with such contents, or contents to the like effect, 
without having first shown to the witness the letter, and 
having asked that witness, whether the witness wrote that 
letter, and his admitting that he wrote such letter ? 

Secondly, whether, when a letter is produced in the 
courts below, the Court would allow a witness to be 
asked, upon shewing the witness only a part of, or one 
or more lines of such letter and not the whole of it, 
whether he wrote such part or such one or more lines; 
and, in case the witness shall not admit that he did or 
did not write the same, the witness can be examined to 
the contents of such letter ? 


ter, and having 
asked him 
whether he 
wrote that 
letter. 


The Judges, after having retired for a short time, re¬ 
turned the following answer; 


3. Two or 
three lines t)f a 
letter may be 
exhibited to a 
witness, with¬ 
out exhibiting 
to him the 


Abbott C. J. My Lords, the Judges have conferred 
upon the questions propounded to them by your Lord- 
ships, the first question was in these words. (Here the 
Lord Chief Justice recited the first question.) 

The Judges are of opinion, that ^at question must 


whole, and the 
witness may 
be asked whe¬ 
ther he wrote 
the part exhi¬ 
bited. 

3. But, if 
the witness 
deny that he 
wrote such 
part, he cannot 
be examined as 


be answered by them in the negative; and the reason 
and foundation of our opinion is shortly this. The con¬ 
tents of every written paper, are, according to the ordi¬ 
nary and well established rules of evidence, to be proved 
by the paper itself, and by that alone, if the paper be* 
in existence; the proper course, therefore, my Lords, is 
to ask the witness, whether or no that letter is of the 

to the contents of the letter. , 


hand 
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Itand-wnting of the witneM? If die witness admits thaf 
it' is of his or heF hand-writing, the cross-examining 
counsel may, at his proper season, read that letter as 
evidence, and, when the letter is produced, then, my 
Lords, the whole of the- letter is- made evidence* One 
of the reasons fos, the rule requiring the production of 
written instruments is, in order that the Court may be 
possessed of,the whole. If the course, which is here 
proposed, should be followed^ the cross-examining coun¬ 
sel may put the Court* in possession' only of* a part of 
the contents of the written paper; and thus the Court 
may never be in possession of the wholes though it* may 
happen, that the whole, if produced, may have an effect 
very different from th^d: which might be produced by a 
statement of a part. 

My Lords, the next question proposed by your Lord- 
ships, is, (here the second question was stated.) The 
Judges beg your Lordships’ permission to divide this 
question into two parts. In answer to the first part, 
namely, “ Whether, when a letter is produced in the 
courts below, the Court would allow a witness to be 
asked, upon showing the witness only a part or one or 
more lines of such letter, and n6t the whole of it, whe¬ 
ther he wrote such part ?”' The Judges are of opinion, 
that that question should be answered by tliem in the 
affirmative in that form; but, in answer to the latter 
part, which is this, And in case the witness shall not 
admit that he did or did not write such part, whether h^ 
can be examhied as to the contents of such letter ?” the 
learned Judges answer in the negative, for the reason I 
have already given, namely, that the paper itself is to be 
produced, in order that the whole may be seen, and the 
'«one part explained by the other. 

The counsel .were called in and informed, that, upon 
cross-examination, counsel cannot be allowed to repre¬ 
sent in the statement tff a question the contents of a 
letter, and to ask the witness whether the witness wrote 

X 3 a letter 


1820. 



The Queen's 
Case. 



2^9 CASES IN TRINITY TERM and .VACATION 

1820. a letter to any person with snch contents, or contents to 
ThTora^^s effect, unless the letter is first shown to the wit- 

Case. ness, and the witness is asked whether he wrote such 
letter, and admits that be did write it; and also, that 
tlie House will allow a witness to be asked, upon cross- 
examination, upon shewing sudK witness only a part, or 
one or more lines of such letter, and not the whole of it, 
whether he wrote such part, or such one or more lines. 
But, if the witness should not admit that he wrote such 
part, or such one or more lines, the* witness cannot be 
examined to the effect of the contents of the letter, un¬ 
less it is shown to him, and he admits that he wrote it. 


Same Daj, 

If, on cross- 
examination, a 
witness admits 
a letter to be 
of his hand¬ 
writing, he 
cannot be ques¬ 
tioned by 
counsel whe¬ 
ther state¬ 
ments, such as 
the counsel 
may suggest, 
are contained 
in it, but the 
whole letter 
must be read 
in evidence. 


The following question was proposed to the Judges: 

'Whether, when a witness is cross-examined, and, 
upon the production of a letter to the witness under 
cross-examination, the witness admits that he wrote that 
letter, the witness can be examined in the courts below, 
whether he did not, in such letter, make statements such 
as the counsel shall, by questions addressed to the wit¬ 
ness, enquire are or are not made therein; or whether 
the letter itself must bo read as tl>e evidence to manifest 
that such statements arc or are not contained therein; 
and in what stage of the proceedings, according to the 
practice of the courts below, such letter could be required 
by counsel to be read, or be permitted by the Court 
below to be read ? 


a. In the 

of'pr^ed^ng! Judges, after having retired for a short time, re- 

such letter turned the following answer: 

. must be read 

as part of the cross-examining counsel’s case. The Court, however, may permit 
it to be read at an earlier period, if the counsel suggest that he wishes to have the 
letter immediately read, in order to found certain questions upon it, considering it, 
however, as part of the evidence of the couniel proposing such a course, and subject 
to the consequences thereof. 


AfiBOtf 



itf Ttm IV, ^9 

Abbott C. J. My Lords^ the Judges have confermT 1820. 
upon the questioiMr* li^t plroposed to them by your 
Lordships: the first j^rt of your Lordships* question Caw. 
is in these words: ** Whether, when a witness is cross- 
examined, and, upon the production of a letter to tlie 
witness under cross-examination, the witness admits that 
he wrote that letter, the witness can be examined in 
the courts below, T<^ether he did or did not, in such 
letter, make statements such as the counsel shall, by 
questions addressed to the witness, enquire are or arc 
not made therein; or whether the letter itself must be 
read as the evidence, to manliest, that such statements 
are or are not contained in the letter ?” My Lords, in 
answer to this part of your Lordships’ question, I am to 
inform your Lordships, that the Judges are of opinion, 
in the case propounded, that the counsel cannot, by 
questions addressed to the witness, enquire whether or 

no such statements are contained in the letter; but, 

• 

that the letter itself must be read to manifest whether 
such statements are or are not contained in that letter. 

My Lords, in delivering this opinion to your Lordships, 
the Judges do not conceive that they are presuming to 
offer to your Lordships any nevf rule of evidence, now, 
for the first time, introduced by them; but, that they 
found their opinion upon what, in their judgment, is a 
rule of evidence as old as any part of the common law 
of England,^namelyf that the contents of a w'rittln in¬ 
strument, if it be in existence, are to be proved by thaJt 
instrument itself, and not by parol evidence. The 
latter part of your Lordships’ question is, “ In what 
stage of the proceedings, according to the practice of 
the courts below, such letter could bo required by 
counsel to bo read or be peimitted by the court 
below to be read?” My Lords, in answer to this, 

1 am to inform your Lordships, that the Judges are of 
opinion, according to the ordinary rule of proceeding 

X 4 ill- 
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^ 18204 ^ in the courts beiow^ the letter is to be read as the evi- 

The Qubbn*s cross-examiniftg counsel, as part of his evi- 

Csse^ dence in his turn, after he shall have opened his case; 
that that is the ordinary course; but that, if the coun¬ 
sel, who is cross-examining, suggests to the Court that 
he wishes to have the letter read immediately, in order 
that he may, after the contents of that lett^ shall have 
been made known to the Court, fbiftid certain questions 
upon the contents of that letter, to be propounded to 
the witness, which could not well or effectually be done 
without reading the letter itself (Jiai becomes an ex¬ 
cepted case in the courts below, and, for the convenient 
administration of justice, the letter is permitted to be 
read at the suggestion of the counsel, but considering it, 
however, as part of the evidence of the counsel propos- 
ing it, and subject to all the consequences of having 
such letter considered as part of his evidence. 

The counsel were called in, and were informed, that 
when a witness is cross-examined, and upon the pro¬ 
duction of a letter to the witness under cross-examin¬ 
ation, the witness admits he wrote that letter, the witness 
cannot be examined, whether he did or did not, in such 
letter, make statements sucK as the counsel shall, by 
questions addressed to the witness, enquire are or are 
not made therein; but that the letter itself must be read 
as thf evident^, to manifest that such statements are or 
are not contained therein; and, further, that it is the 
opinion of the House, that, in the regular coui-se of 
proceeding, the letter ought to be read after the counsel 
cross-examining shall have opened his case; but that 
the House wll, upon the request of such counsel, 
^ting that it is expedient ibr the purpose of his more 
eftectually, in the course of his cross-examination, pro¬ 
pounding further questions necessary for the interest of 
Ins client, permit such letter to be read, subject to all the 

15 
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consequences of having sudi letter considered as part 
of his evidence. *- 


1820 . 


Tke Quun’s 
C ate. 


The Lord ChanceU^i by leave of the House, stated. Sept. %• 
in their presence, that a reference having been made by 
the learned counsel for her Majesty, at the close of 
yesterday’s proceedings, to the trial of the Duchess of 
Kingston, where it was stated that a letter had been 
presented to a witness [Judith Phillips) on cross-examin¬ 
ation, and having been acknowledged by her to be her 
hand-writing, had been afterwards read in evidence, 
not as part of the Defendant’s case. His Lordship had 
since referred to the printed trial, and had compared 
the statement contained in that with the journals of 
their Lordships’ House; and his Lordship read at 
length the proceedings, touching the same, both as they 
appeared in the printed trial and upon the journals of 
the House: after which the counsel were informed, 
that, in the opinion of the House, the proceedings 
touching the said letter, as set forth in the printed trial, 
did not appear to establish, or destroy, or affect the 
opinion delivered by the learned Judges to the House 
yesterday; and that, according to the proceedings as 
they appeared upon the journals of the House, there, 
w’as no statement whatever, there, to show that the letter 
was ever read; therefore, the House was of opinion, in 
the present case, to adhere to the rule as laid down 
yesterday. 


The 
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1820. 


The Qukbn** 
Cas^. 


Sept* 5* 

If) on cross- 
examination) 
it is proposed 
to ascertain of 
a witness whe¬ 
ther he has 
made repre¬ 
sentations of 
any particular 
nature) imme- 
diately'ufter 
being asked 
whether he 
made any 
representation 
he must be 
asked whether 
he made the 
representation 
by parol or in 
writing. 


The following question was proposed to the Judges: 

Whether, according to the established practice in the 
courts below, counsel cross-examining are entitled, if 
the counsel on the other side object to it, to ask a wit¬ 
ness whether he has made representations of a parti¬ 
cular nature, not specifying ^Jn fils question whether 
the question refers to representations in writing or in 
words ? 

The Judges, after having retired fur a short time, 
returned the following luiswer: 

Abboit C. J. My Lords, the Judges have conferred 
upon the question proposed to them by your Lordships, 
My Lords, the Judges hnd a difficulty to give a distinct 
answer to the question thus proposed by your Lordships, 
either in the affirmative or negative, inasmuch as we are 
not aware that there is, in the courts below, any Esta¬ 
blished practice which we can state to your Lordships 
as distinctly referring to such a question propounded by 
counsel on cross-examination, as is here contained; 
that is, whether the codnsel cross-examining are entitled 
to ask the witness whether he has made such represent¬ 
ation ; for it is not in the recollection of any one of us 
that such a question, in those words, namely, whether 
a witness has made such and such representation,” has 
at any time been asked of a witness. Questions, how¬ 
ever, of a similar nature are frequently asked at nisi 
priuSf referring rather to contracts and agreements, or 
to supposed contracts and agreements, than to declar¬ 
ations of the witness; as, for instance, a witness is often 
asked, whether there is an agreement for a certain jpricc 
for a certain article, — an agreement for a certain defi¬ 
nite time,—a warranty, — or other matter of that 
kind, being a matter of contract; and, when a question 

18 of 
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of that kind has been asked at nisi prius, the ordinai'y 1820. 

course has been for the counsel on the other side, not to '^, 

The Quebn s 

object to the question as a question that could not Case, 
properly be put, but to interpose, on his own behalf, 
another int^mediate question; namely, to ask ^he wit¬ 
ness whether the agreement referred to in the question 
originally proposed by the counsel on the Other side^ 
was or was not in wriling; and, if the witness answers 
that it was in writing, then the enquiry is stopped, 
because the writing must be itself produced. — My 
Lords, therefore, although we cannot answer your 
Lordships’ question distinctly in the affirmative or the ne¬ 
gative, for the reason I have given, namely, the want of 
an established practice referring to such a question by 
counsel; yet, as we are all of opinion that the witness 
cannot properly be asked, on cross-examination, whetlier 
he has written such a thing, (the proper course being 
to put the writing into his hands, and ask him whether 
it be his writing,) considering the question proposed 
to us by your Lordships, with reference to that principle 
of law which requires the writing itself to be produced, 
and with reference to the course that ordinarily takes 
place on questions relating to Contracts or agreements, 
we, each of us, think, that if such a question were pro¬ 
pounded before us at nisi ptius, and objected to, we 
should direct the counsel to separate the question into 
its parts. — My Lords, I find I have not expressed 
myself with the clearness I had wished, as to dividing 
the question into parts. 1 beg, therefore, to inform the 
House, that, by dividing the question into parts, I mean, 
that the counsel would be directed to ask whether the 
representation had been made in writing or by words. 

If he should ask, whether it had been made in writing, 
the counsel on the other side would object to the 
question ; if he should ask whetlier it had been made by 
words, that is, whether the witness had said so and so, 

the 
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1820. the counsel would undoubtedly have a right to put that 
ThTou^V probably no objection would be made 

Case. to it. 

The counsel were called in, and were iilformed, that 
if, on cross-examination, they enquired of a witness 
whether he had made representations of any particular 
nature, stating the nature of those representations, they 
must, in their enquiries, ask the witness, first, “ whether 
he made the representations by parol'or in writing.” 

The Attorney-General of the Queen enquired, 
whether he was to understand, before he had asked 
whether the witness made any representations, he was to 
ask whether it was in writing. 

The counsel was informed that he might put the 
question, referring, in the mode of putting it, to a 
representation by parol; or, that where a question of 
that kind was put, the counsel on the other side was 
justified by the practice in breaking in upon the course 
of the cross-examination so far as to put the question, 
whether the declaration, if made, was by parol or in 
writing. 


Sept. 6. The following questions were proposed to the judges: 

If, on the trial First, If, upon the trial of an action brought by A. 
of an action (Plaintiif) against i5. (Defendant), a witness examined 

Twhliesrex-^ o*' Plaintiffi upon cross-examination by 

amined on the 

part of the Plaintiff or prosecutor, upon cross-examination by Defendant's 
counsel, states that at a time specified he told A. that he was one of the 
witnesses against the Defendant, and being re-examined by the Plaintiff’s or 
prosecutor’s counsel, states what induced him to mention this to A,i the 
Plaintiff’s or prosecutor’s counsel cannot further re-examine'the witness as to such 
conversation, even as far only as it related to his being one of the witnesses : by 
eight Judges against one, {Best J. dijsent'untey) and confirmed by the House. 


the 
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the Defendant’s counsel^ had stated, in answer to a 1820. 
question addressed to him by such counsel, that, at a 
time specified in his answer, he had told a person named 
C. D. that he was one of the witnesses against the De¬ 
fendant, andf^being re-examined by the Plaintiff“’s coun¬ 
sel, had slated what induced him to mention to C. D. 
what he had so told him, and the counsel of the Plain¬ 
tiff should propose further to re-examine him as to the 
conversation between him and C. D. which passed at the 
time specified in his former answer, as far only as such 
conversation related to his being one of the witnesses; 
would such counsel, according to the rules and practice 
observed in the courts below, with respect to cross- 
examinalion and re-examination, be entitled so further 
to re-examine such witness; and, if so, would he be 
entitled so further to re-examine, as well with respect 
to such conversation relating to his being one of the 
witnesses against B, as passed between him and C. D. 
at the time specified after he had told him that he was 
to be one of the witnesses, as with respect to such con¬ 
versation as passed before he had so told him ? 

Second, If, upon the trial of an indictment against 
A., a witness examined upon the part of the crown had 
stated upon cross-examination by the counsel of A.^ in 
answer to a question addressed to him by such counsel, 
that, at a time specified in his answer, he had told a 
person named C. D. that he was one of the witnesses 
against A.y and being re-examined by the counsel for 
the crown, had stated what induced him to mention to 

k 

C. D. what he had so told him, and the counsel for the 
crown should propose further to re-examine him as to 
the conversation which passed between him and C. D. 
at the time specified in his former answer, as far only 
as such conversation related to his being one of the 
witnesses, would such counsel be entitled so further to 
re-examine him; and, if so, would he be entitled so 

further 



290 


CASES IN TRINITY TERM and VACATION 


1820 . 


The Queen's 
Case. 


further to re-examine as well with respect to such con¬ 
versation, relating to his being one of the witnesses 
against A., which passed between him and C. Dl at the 
time specified after he had told him that he was to be 
one of the witnesses, as with respect to sdfch conversa¬ 
tion as passed before he had so told him ? 


The Judges having retired, returned, after some time, 
when, the House being informed that the Judges differed 
in their opinion as to the answer to be given to the 
questions proposed to them, they proceeded to deliver 
their opinions saiativu 


Richardson J. delivered his opinion upon both 
questions in the negative, and referred to the reasons t6 
be delivered by the Lord Chief Justice of the King’s 
Bench. 

« 

Best J. delivered his opinion upon both questions 
in the affirmative, and gave his reasons. 


Garkow B. Burrough J. Holroyd J. Graham B. 
Richards C. B. and Dallas C. J. severally delivered 
their opinion on both questions in the negative, and 
referred to the reasons to be delivered by the Lord 
Chief Justice of the King’s Bench. Then the Lord 
Chief Justice of the King’s Bench delivered his opinion 
upon both questions in the negative, and gave his rea¬ 
sons, in which he stated he was desired by the other 
Judges, except Mr. Justice Best^ to say that they con¬ 
curred. 

Abbott C. J. My Lords, I agree with the other 
Judges in considering the two questions proposed to us 
by your Lordships to be, with reference to the point 
on which our opinion has been asked, substantially one, 

and 
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and that question, as proposed by the House, contains 
tliese words, “ the witness being re-examined, had 
stated what induced liim to mention to C. D, what he 
had so told.^im;” by which, I understand, that the 
witness had |ully explained his whole motive and in¬ 
ducement to inform C. D. that he was to be one of the 
witnesses; and, so understanding the matter, and there 
being no ambiguity in the words, I am to be one of 
the witnesses,*’ I think there is no distinction to be 
made between the previous and subsequent parts of the 
conversation, and I think myself bound to answer your 
Lordships’ question in the negative. 

I think the counsel has a right, upon re-examination, 
to ask all questions, which may be proper to draw forth 
an explanation of the sense and meaning of the expres¬ 
sions used by the witness on cross-examination, if they 
be in themselves doubtful, and, also, of the motive, by 
which the witness was induced to use those expressions j 
but, I think, he has no right to go further, and to in¬ 
troduce matter new in itself, and not suited to the pui'- 
pose of explaining either the expressions or the motives 
of the witness. And, as many things may pass in one 
and the same conversation relating to the subject of the 
conversation, (as, in the case put by your Lordships, the 
declaration of a witness that he was to be a witness in 
a cause or prosecution,) which do not relate to his 
motive or to the meaning of his expressions, I think, 
the counsel is not entitled to re-examine to the con¬ 
versation to the extent to which such conversation may 
relate to his being one of the witnesses, which is the 
point proposed in your Lordships’ question to the 
Judges. 

And I distinguish between a conversation which a 
witness may have had with a party to the suit, whether 
criminal or civil, and a conversation with a third person. 
The conversations of a party to the suit, relative to the 

subject 
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1820. subject matter of the suit, are, in themselves, evidetice 

The^uEEN's ® counsel chooses to 

Cjue. a witness as to any thing which may have been said 

by an adverse party, the counsel for that party has a 
right to lay before the Court the whole whicK was said 
by his client in the same conversation $ not only so much 
as may explain or qualify the matter introduced by the 
previous examination, but, even matter not properly 
connected with the part introduced upon the previous 
examination, provided only, that it relate to the sub¬ 
ject matter of the suit; because it would not be just to 
take part of a conversation as evidence against a party, 
without giving to the party, at the same time, the benefit 
of the entire residue of what he said on the same occa¬ 
sion. But the conversation of a witness with a third 
person is not in itself evidence in the suit against any 
party to the suit. It becomes evidence only as it may 
effect the character and credit of the witness, which may 
be affected by his antecedent declarations, and by the 
motive, under which he made them; but, when once all 
which had constituted the motive and inducement, and 
all which may show the meaning of the words and de¬ 
clarations has been laid before the Court, the Court 
becomes possessed of all which can affect the character or 
credit of the witness, and all beyond this is, in my opi¬ 
nion, irrelevant and incompetent. On these grounds I 
feel called upon to answer your Lordships* question in 
the negative. 

The counsel were called in, and were informed by the 
Lord Chancellor, that the question which gave rise to 
the above discussion could not be put. 


The 
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The following questions were proposed by tlieif 


1820. 


Tordships to the learned Judges, and were delivered to 


the Lord Chief Justice. 


October 7, 


First, I^ .in the courts below, a witness, examined in i. If a wit- 
cliicf on the part of tlic PlaintifT, being asked whether Jiess^vxaminc(l 

lie remembered a quarrel taking place between A. and of the 
B., answered, that hcflieard of a quarrel between them. Plaintiff, beint-, 
but he did not know the cause of it; and such witness 

he remembers 

was not asked, upon his cross-examination, whether he a quarrel 
had or had not made a declaration stated in the tiucs- ^^kmg place 
tion touching the cause of it; and, in the progress ol and 5., an- 
thc defence, the counsel for tlie Defendant proposed to swers, that 

• • I*c iitis 

examine a witness to prove that the other witnc'^s had ^ q,j;irrel 
made such a declaration to him touching the cause of between them, 
such quarrel, in order to prove his knowledge of the 

* ‘ , know the 

cause of the quarrel: according to the practice of tlic cause of it, 

courts below', would such proof be received ? w.t- 

Secondly, If, in the courts below, a witness, cxainineil c^upoThls^' 

ill chief on the part oi tlie Flainlillj being asked cross-cxamln- 

whether he remembered a quarrel ttiking ])lacc between wliether 

A. and II., answ'cred, that he did not remember it: not made a de- 
aiid such witness was not asked, on his cross-examin- ^laratmu aated 

atioii, whether he htid or had not made a declaration louchin^^^thT* 

stated in the question respecting such quarrel; and, cause of the 

in the progress of tlic defence, the counsel for the De- 

fendunt proposed to examine a witness to prove, that Defendant 

the other w'itncss had made such a tleclaration, in order ‘'border 

to prove such 

witness's 

knowledge of the cause of the quarrel, afterwards examine a witness to prove that tlie 
other witness has made such a declaration to him touching the cause of such quarrel. 

a. If a witness examined in chief on the part of the Plaintiff, being asked 
whether he remembers a quarrel taking place between A. and 5., answers, that 
he does not remember it, and such wdiness is not asked, on his cross examination, 
whether he has or has not made a declaration stated in the question respecting 
such quarrel, the counsel for the Defendant cannot, in order to prove that such witness 
must remember the quarrel, afterw'ards examine a witness to prove that the other 
witness has made such a declaration. 


Voi.. 11. 
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1820. to prove that he must remember it: according to the 

\ practice of the courts below, would such proof be rc- 
The Queen^s ‘ ^ 

Case. ccivecl r 

> 

The Judges desired leave to withdraw,'which they 
did; on their return, 

r 

Abbott C. J. delivered the following answer to the 
House. My Lords, the Judges have considered the 
questions proposed to them by your Lordships. One of 
those questions is in these words. (Here the Lord Chief 
Justice read the first question.) The Judges are of opi¬ 
nion, my Lords, that this question must be answered by 
them in the negative. The question proposed to the wit¬ 
ness, upon his cross-examination, is, do you remember ? 
That question applies itself to the time of the examination; 
and many things may have taken place, and conversation 
may have been held upon them at one season by persons 
of the strictest honour and integrity, which may, at 
another season, be absent from their memory. It must be 
in the knowledge and experience of every man, that a 
slight hint or suggestion of some particular matter 
connected with a subject, puts the faculties of the mind 
in motion, and raises up in the memory a long train of 
ideas connected with that subject; which, until that 
hint or suggestion was given, were wholly absent from 
it. For this reason, the proo^ that, at a time past, a 
witness has spoken on any subject, does not, ip our 
opinion, lead to a legitimate conclusion that such wit¬ 
ness, at the time of his examination, had that subject 
present in his memory; and, to allow the proof of his 
former conversation to be adduced without first interro¬ 
gating him to that conversation, and reminding him of 
it, would, in many cases, have an unfair efl^t upon him 
^ and upon his credit, and would deprive him of that 

reasonable protection, which it is, in my opinion, the 
duty of every Court to afford to every person who ap¬ 
pears 
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pears as a witness on the one side and on the other. 1820. 
According) therefore, to the practice of the courts below, 
a witness is asked, on cross-examination, whether he has case, 
made a declaration or held a conversation; and, such 
previous question is considered as a necessary foundation 
for the contradictory evidence of the declaration or con¬ 
versation to be adduced on the other side. I must, how- 
ever, my Lords, take the liberty to add, that, in any grave 
or serious case, if the counsel had, on his cross-examin¬ 
ation, omitted to lay the necessary foundation in the way 
in which I have mentioned, the Court would, of its 
own authority, call back the witness, in order to give 
the counsel an opportunity of laying the required found¬ 
ation, by putting his questions to the witness, although 
the counsel had not before asked them; it being much 
better to permit the order and regularity of the pro¬ 
ceedings as to time and season to be broke in upon, 
than to allow irrelevant or incompetent evidence to be 
received. 

My Lords, this being the opinion of the Judges upon 
the question, which I have taken the liberty to read to 
the House, it will follow as a consequence, your Lord- 
ships will be aware, that to thb other question, which 
applies itself to the witness’s knowledge of a particular 
fact, the same answer in the negative must be given; 
and, in addition to the reasons witli which I have 
troubled your Lordships on the first question, it may 
also be added, where the question proposed regards the 
witness’s knowledge, that, although a witness may have 
mentioned a fact in ordinary conversation at a former 
period, it does not follow, that he may have that which, 
in a court of law, can be considered as knowledge of the 
fact. A fact is often mentioned in conversation from 
the representation of others, without such a knowledge 
of it as can enable a person to say in a court of law, I 
know the fact. 

Y 2 
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The Queen’s 
Case. 

October 17. 
1. If, on the 
trial of an in¬ 
dictment for 
any crime, 
evidence h.ts 
been given up¬ 
on the cross- 
examination of 
witnesses ex¬ 
amined in 
chief in sup¬ 
port orthc 
indictment, 
from which it 
appears that 
yt. B. (not ex¬ 
amined as a 
witness,) has 
been employed 
by the prose¬ 
cutor as an 


The following ({ucstions were proposed to the learned 
Judges. 

First, If, in the trial of an indictment for a capital 
otTence, or any crime, evidence had been gweii, upon the 
cross-examination of witnesses examined in chief in 
support thereof, from which it appeared, A. B.y not ex¬ 
amined as a witness, had been employed, by the parly 
preferring the indictment, as an agent to procure and 
examine evidence and witnesses in supj)ort of llie in¬ 
dictment, and the party indicted sliould })ioposc, in the 
course of the defence, to examine C. D. as a witness to 
prove, that A. B. had oflbred a bribe to E. 1'., in order 
to induce him to give testimony touching the matter in 
the indictment {E. F. not being a witness examined in 
support of the indictment, or examined before it w'as so 
}>roposcd to examine C. D .): would the courts below, ac¬ 
cording to their usage and practice, allow C. 1). to be 


agent to procure and examine evidence and witnesses in viipport of tlie indict- 
inent, the party indicted is not permitted to examine C. D, as a witness t(» 
prove, that yl. B. has ofll*red a bribe to E F. In order to induce him to give 
testimony touching the matter in tlie indictment, (E. F. not being a witness 
' examined in support of the indictment, nor examined before it was so proposctl 
to examine C. D.) 

a. If, in the trial of an indictment for any crime, evidence has been given upon 
the cross-examination of witnesse-. examined in chief in support of the indictment, 
from which it appears that yl. B. (not examined as a witness,) has been enijiloyed 
by the prosecutor as an agent to procure and examine evidence and witnesses in sup¬ 
port of the indictment, the party indicted is not jicrmitted to examine G. H. as a 
witness to prove that A.B. has oflered him a Ijribe, to induce him to bring to A. B. 
papers belonging to the party indicted, (G. H. not having been examined as a witness 
in support of the indictment.) 

On a prosecution for a crime, the proof whereof is supposed to consist wholly 
or in part of evidence of a conspiracy entered into by the party then indicted, and 
under trial, so that the conspiracy is to be given in evidence against him, — general 
evidence of the existence of the conspiracy charged, may be received in the first 
instance, though it cannot affect such Defendant, unless brought home to him or to 
an agent employed by him. 

4. The same rule applies, if a Defendant seeks by such general evidence, in the 
first instance, to affect the prosecutor with a conspiracy to suborn witnesses for the 
destruction of his defence, provided the proposed evidence be previously opened to 
ii*e Court, as in the ca^e of a pro ctution to be jiroved by rnnsjriracy. 


exam i net! 
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examined for the purpose aforesaid; or could such wit¬ 
ness, according to law be so examined, if the counsel 
employed in support of the prosecution objected to such 
examination ? 

Secondly, If, in the trial of an indictment for a 
Ciipital offence or other crime, evidence had been given, 
upon the cross-examination of witnesses examined in 
chief in support thereof, from which it appeared, that 
A. B.i not examined as a witness, had been employed by 
the party preferring the indictment as an agent to pro¬ 
cure and to examine evidence and witnessess in support 
of the indictment, and tlie party indicted should propose, 
in the course of the defence, to examine G.H. as a 
witness, to prove, that A. 13. had offered him a bribe to 
induce him to. bring to him papers belonging to the 
party indicted, (G. //. not having been examined as a 
witness in support of the indictment): would the courts 
below, according to their usage and practice, allow 
G. II. to be examined for the purpose aforesaid; or 
could such witness, according to law, be so examined, 
if the counsel employed in support of the prosecution 
objected to such examination ? 


1820. 


The QuEEN^a 
Case. 


The learned Judges desired leave to withdraw, w'hich 
they tlid; and on their return, prayed for leave for 
I'urthcr time to consider on these questions till the next 
<lay; leave was granted accordingly; and a third ques¬ 
tion was j)roposed to them, which, on the next day, was 
withdrawn, not being sufficiently clear; and the follow¬ 
ing <]ucstion proposed in its stead. 


Supposing that, according to the rules of law, evi¬ 
dence of a conspiracy against .a IJcfcndant for any in¬ 
dictable offence oimht not to be admitted to convict or 
criminate him, unless as it may apply to himself or to 
an agent employed by him, may not general evidence, 
nevertheless, of (lie existence of the coiisiiiracy charged 

Y 3 upon 
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1820 . 


The Queen’s 
Case. 


upon the recoAl, be received in the first instance; 
though it cannot afiect such Defendant, unless brought 
home to him, or to an agent employed by him; and, 
whether the same rule would apply, if a Defendant 
sought by such general evidence, in the first instance, to 
affect the prosecutor with a conspiracy to suborn wit¬ 
nesses for the destruction of his defence ? 


October i8. On this day Abbott C. J. delivered the following 
answer to the House. 

My Lords, the Judges conferred together for some 
time yesterday, upon the questions proposed to them 
by your Lordships, and afterwards separated, in order 
to consider them apart, and met again early this morn¬ 
ing, and again conferred together upon them. All of us 
thjcn agreed in the answers to be given to the questions 
proposed to us; and I, having read to my learned 
Brothers the writing, which I had prepared, as contain¬ 
ing my own sentiments and answer, it was found, that 
they concurred therein; and I have their authority, 
with your Lordships’ permission, to deliver what I had 
written, (which your Lordships will observe is in the 
singular number, being originally prepared as my own 
alone), as containing and expressing their sentiments 
also. 

My Lords, the first question proposed by your 
Lordships is in these words, (Here his Lordship re¬ 
peated the first question.) My Lords, the question 
thus proposed by your Lordships to the Judges, must 
be admitted by all persons to be a question of great 
importance, as it regards the administration of justice; 
and it is to me a question entirely new, and of very 
difficult solution. I have considered it with all the at¬ 
tention due to a question proposed by your Lordships, 
and with an anxiety proportioned to the importance of 

the 
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the question itself; and it is not without much diffi¬ 
dence, that I now offer to your Lordships the result of 
my deliberation. Your Lordships will allpv^ me here 
to interpose an observation, and to say, that the diffi¬ 
dence I felt at the moment of writing, has been con¬ 
siderably decreased by the knowledge I now have, that 
my opinion and sentiments have received the concur¬ 
rence of my learned Brothers. 

The question must, as it appears to me, be considered 
in the same mode, and must receive the same answer, 
as if the parties were reversed : as if, instead of proof 
offered on the behalf of a Defendant respecting the act 
of an agent employed by the prosecutor, it were proof 
offijred in reply on the part of the prosecutor respecting 
the conduct of an agent employed by the accused to 
procure and examine evidence and witnesses in support 
of his defence. If such proof can be received on the 
part of a Defendant, it must be received on the ground, 
that it may lead to a legitimate inference and conclu¬ 
sion, that the witnesses examined against him, although 
not appearing to have been called before the Court by 
any undue means, are, nevertheless, on this ground 
extraneous and foreign to them,’ not to be considered 
as the witnesses of truth. And, if such an inference 
and conclusion can be reasonably and legitimately drawn 
in favour of a Defendant, in the case proposed by your 
Lordsliips, I am unable to discover any principle, 
upon which I may say, that the like conclusion may 
not be with equal reason drawn against him in the 
analogous case that I have taken the liberty to suggest; 
so that proof of this nature, if admissible, must be ex¬ 
pected to lead as frequently to the condenmation of an 
innocent man by casting discredit upon his defence, as 
to the acquittal of such a person by disgracing the pro¬ 
secution : and this consideration enables me to contem¬ 
plate the question [)i*oposed with more calmness than I 

Y 4 should 
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1820. should be able to view a question, of which the detcr- 

might possibly, by the exclusion of his evi- 
Cabf. dcncc, lead to the condemnation of an innocent person; 

but could, in no case, produce the same consequence 
by the exclusion of evidence against him. 

The question })roposed by your Lordships regards 
the act of “ A pcrsoii employed by the party preferring 
an indictment as an agent to procure .and examine evi¬ 
dence and witnesses in support of the indictment;” and 
it regards the act of that agent addressed to a person 
not examined as a Avitness in support of the indict¬ 
ment, the offered proof not apparently connecting itself 
with any particular matter deposed by the witnesses, 
who have been examined in support of the indictment, 
and leaving, therefore, those Avitiiesses unaffected by the 
proposed proo^ otherwise than by way of inference and 
conclusion; and this question may be considered as it 
regards the prosecutor or party preferring the indict¬ 
ment, and as it regards the witnesses. 

The prosecutor lias, by the hypothesis, employed u 
}icr&on as an agent to procure and examine evidence 
and witnesses. This is a law’fnl employment necessary 
in many cases; in some meritorious, in none disgraceful 
or improjicr, if wc look either to the employer or to 
the person employed; and, being a lawful employment, 
it is to be presumed, until the contrary be shown, that 
the employer means and intends, that bis agent shall 
execute it by lawful means: and as, according to the 
general rules and principles of law, a person is not to 
he aficeted in interest or fame by any act of another, 
although that other may have been in his employment 
or confidence as an agent or otherwise, (excepting such 
acts only as either are in their own nature, or may, by 
extrinsic evidence, be shown to be within the scope of 
the authority given by him, and which may, therefore, be 
considered as his acts performed by the hand, or his 

tlcclar- 
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declarations uttered by the tongue of his appointed sub¬ 
stitute) it would be contrary to those general rules and 
principles to allow a prosecutor, and, through him, the 
prosecution that he has instituted, to be disgraced by the 
act supposed in your Lordships* question, without some 
further proof affecting him than the terms of that ques¬ 
tion suggest. It is perfectly consistent with the matters 
of fact contained in your Lordships’ question, that the 
prosecutor may, up to the very moment when the proof 
is offered, be wholly ignorant of the wicked act of his 
agent; it is no less consistent, that, having been in- 
Jbrmed of the act, he may have rejected it with indig¬ 
nation, and have repudiated the proffered testimony, 
and withholden the witness from the Court; and, if he 
be absent from the trial, which frequently happens, it 
may be impossible to prove his ignorance in the one 
case, or the propriety of his conduct on the other. 

With regard to the witnesses, my Lords, which .is 
the most im})ortant part of this consideration (because, 
if false witnesses are produced against a person, it is of 
little consequence to him by what particular procure¬ 
ment they may have been produced), it is to be con¬ 
sidered, whether a legitimate inference and conclusion 
can be drawn against their credit and veracity from the 
proof proposed. The proposed proof does not directly 
affect them; it regards an act, to which, according to 
the hypothesis, they may be entire strangers; and, being 
an unlawful act, they are not to be presumed to have 
been parties to it, or to any other act of the like nature 
without proof against them; they may be persons of 
honour and probity deposing to facts really and truly 
occurring within their own personal knowledge, and 
taking place within their own sight or hearing as they 
have averred upon their oath. It may have been in¬ 
tended, that the person, to whom the bribe was offered, 
should speak to other facts occurring at another time 

and 
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1820. and in another place wholly unconnected with them or 

The QuEEN’s matters to which they have deposed: can it 

Case. then be reasonably concluded, that the facts deposed by 
them are untrue; that, however respectable or numer¬ 
ous they may be, they must be all wicked and perjured 
men, because some other man has, from overweening 
zeal or a corrupt heart, wickedly endeavoured to seduce 
by money another person to give evidence touching the 
matter of that indictment, on which they have ap¬ 
peared ? I must say, my Lords, that I am of opinion, 
that such conclusion cannot reasonably be drawn, either 
in the case proposed in your Lordships’ question, or in 
that analogous case which I have taken the liberty to 
adduce. The utmost effect, in my opinion, of the pro¬ 
posed proof (and, in many cases, even this would not be 
a fair or reasonable effect,) would be to excite suspicion.; 
but suspicion is not a legitimate ground for the verdict 
of a jury, which ought only to be founded upon reason 
able and probable proof. For these reasons, I think 
your Lordships’ first question must be answered in the 
negative. 

This, my Lords, is the opinion, which after much 
consideration I have formed upon the question proposed 
by the House. That question is couched in the most 
general and abstract terms, and your Lordships must 
be aware of the difficulty that may often occur, in 
forming an opinion upon a question of such a nature, 
applied not to a matter of abstract science, but to a 
matter connected with the business and affairs of men. 


Few cases occur in the practical administration of jus¬ 
tice, wherein a Judge does not find some help toward 
a right decision of a questionable point in antecedent 
or accompanying facts and circumstances appearing 
before him, and is not guided in his application of ge¬ 
neral principles to the individual case by the particulars 
of that case itself. The question, as proposed by your 

Lord- 
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Lordships, does not contain any such aid or guide; 1 
mention not this, my Lords, by way of complaint 
against the question, but by way of excuse for the imper¬ 
fection of my answer to it; and, I must beg leave to add* 
that notwithstanding the opinion I have delivered on the 
question proposed, I am by no means prepared to say, 
that, in no case and qnder no circumstances appearing 
at a trial, it might not be fit and proper for a Judge to 
allow proof of this nature to be submitted to the con¬ 
sideration of a jury: and the inclination of every Judge 
is to admit rather than to exclude the offered proof. 

Secondly. The same reasons which have induced me 
to answer your Lordships* first question in the negative, 
lead me to answer the second question also in the nega¬ 
tive. The question is in these words: (the Lord Chief 
Justice here read the second question.) 

In answer to this question, my Lords, I must also 
take leave to add, as another ground of objection to the 
proof proposed in the question, that it does not thereby 
appear what was the nature of the papers alluded to, or 
what the motive of the party endeavouring to obtain 
them: for any thing that can be inferred from that ques¬ 
tion, the papers might be unconnected with the subject 
of the prosecution, and relate wholly to some other and 
different matter. 


1820 . 


The Queen’s 
C ase. 


Then Abbott C. J. delivered the unanimous opinion 
of the learned Judges to the first part of the third ques¬ 
tion in the affirmative, and to the latter part of the same 
in the affirmative also, with a qualification, and gave 
their reasons as fallow; 

My Lords, we understand the first part ctf this third 
question to relate to a prosecution for some crime, the 
proof whereof is supposed to consist wholly or in part 
of evidence of a conspiracy entered into by the party 
then indicted, and under trial; so that the conspiracy is 

to 
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1820. to be given in evidence against him; and the latter part 
^ ^question regards the case of a person indicted 

M \^.wJEivgi 9 

Case. some crime, and seeking to defend liiinself against 

that indictment, by proving a conspiracy to suborn 
witnesses against him; and the points of enquiry in 
both parts regard only the order and course of adduo 
iiig the proof before the Court; and, so understanding 
this question, wo have no hesitation us to answering the 
first part of it in the affirmative. We are of opinion, 
that on a prosecution for a crime to be proved by con- 
spiiacy, general evidence of an existing conspiracy may 
in the first instance be received, as a preliminary step 
to that more particular evidence, by which it is to be 
shown that the individual Defendants wore guilty parti¬ 
cipators in such conspiracy. This is often necessary to 
render the particular evidence intelligible, and to shew 
tlie true meaning and character of the acts of the indi¬ 
vidual defendants; and, on that account, wc presume 
it is permitted. Rut, it is to be observed, that, in such 
cases, the general nature of the whole evidence intended 
to be adduced is previously opened to the Court, whereby 
the Judge is enabled to form an opinion as to the pro¬ 
bability of affecting the* individual Defendants by parti¬ 
cular proof applicable to them, and connecting them 
with the general evidence of the alleged conspiracy; and 
ifi upon such opening, it should appear manifest, that 
no particular proof sufficient to affect the Defendants is 
intended to be adduced, it would become the duty of 
the judge to stop the case m limincy and not to allow 
the general evidence to be received, which, even if at¬ 
tended with no other bad effect, such as exciting an 
unreasonable prejudice, would certainly be a useless 
waste of time. 

As to the second part of the question, my Lords, we 
understand it to be here assumed, that the supposed con¬ 
spiracy to suborn witnesses against the accused is a 

14 Icgili- 
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legitimate ground of defence, and that your Lordships 1820. 

do not ask the opinion of the Judges upon that point; ThToo^'o 
and, therefore, upon that point, we do not presume to c«e. 
offer any-thing to your Lordships; and, considering 
this latter part of the proposed question, like the first 
part, to regard only the order aiul course of adducing 
the proof, we should give the same answer in the affirm¬ 
ative, with this qualification only, namely, that the pro¬ 
posed evidence should, in some way, be previously 
opened to tlie Court, as in the case of a prosecution to 
be ju’oved by conspiracy, in order to enable the Judge 
to form an opinion as to the probability of bringing the 
evidence home so as to affect some person whose acts 
are material and relevant to the issue in the indictment 
then under trial. 


October 19. 


T4ic following questions were proposetl to the learned 
•Tiulges. 

First. Whether, according to the practice and usage 
of the courts below, and according to law, when a wit¬ 
ness in support of a proseciitioi/ has been examined in 
chieli and has not been asked in cross-examination as 
to any declarations made by him, or acts done by him, 
to procure persons corrujitly to give evidence in support 
of the prosecution; it would be competent to the party 
accused, to examine witnesses in his defence, to prove 


I. When a 
witness in sup> 
port of a pro. 
secution has 
been examined 
In chief, Ind 
has not been 
asked in cross- 
examination 34 
to any declar¬ 
ations made 
by him, or 
acts done by 
him, to pro¬ 


cure persons 

corruptly to pive evidence in support of the prosecution, it is not competent to the 
party accused to examine witnesses in his defence to prove such declarations or acts, 
M’ltliout fir .t calling back such witness examined in chief to be examined or cross- 
examined as to the fact, whether he ever made such declarations or did such acts. 

2. If a witness is called on the part of a Plaintiff or prosecutor, and gives evidence 
against the Defendant or accused ; and if, after the cross-examination of such witness, 
the Defendant’s or accused’s counsel discover that the witness so examined has cor¬ 
rupted, or endeavoureii to corrupt, another person to give false testimony in such 
cause, the counsel for the Defendant or accused are not permitted to give evidence of 
siicli corrinit act of such witness, without calling back such witness. 


iiUcU 
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1820. such declarations or acts, without first calling back such 
witness examined in chief to be examined or cross- 

The Queen i 

Case. examined as to the fact, whether he ever made such 
declarations or did such acts ? 

Second. Whether, if, on any trial in any court 
below, a witness is called on the part of the Plaintiff or 
Prosecutor, and gives evidence against the Defendant 
in such cause; and ifj after the cross-examination of 
such witness by the Defendant’s counsel, they discover, 
that the witness so examined has corrupted or en¬ 
deavoured to corrupt another person to give false 
testimony on such cause, the counsel for such Defend¬ 
ant may not be permitted to give evidence of such 
corrupt act of such witness, without calling back such 
witness ? 

The question being delivered to Abbott C. J., and the 
learned Judges having requested leave to withdraw to 
consider the same, leave was accordingly given till the 
next morning, wlien 

October ao. The Lord Chief Justice of the King’s Bench deli¬ 
vered the unanimous opinion and answer of the learned 
Judges to both the questions propounded to them, 
severally, in the iiegafive, and gave their reasons. 

Abbott C. J. My Lords, the learned Judges have con¬ 
sidered the questions proposed to them by your Lord- 
ships. (Here the Lord Chief Justice repeated the ques¬ 
tions. } My Lords, the only material distinction between 
the two questions appears to be this: viz. that, in the 
latter of the two, the supposed misconduct of the witness 
is assumed to have been discovered after his cross-ex¬ 
amination. In the courts below, wherein causes usually 
begin and end at one sitting, subsequent discoveries 
rarely occur in the progress of a trial, the parties on each 
’side are expected to come at the commencement duly 
prepared with all the proof that may be relevant to the 
matter in issue, and with nothing more; and we think 

16 the 
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the only effect of a subsequent discovery, would be to 
allow the witness to be called back for further cross- 
examination, if still within reach, which may be done 
upon that or other reasonable ground. And we are of 
opinion, that, according to the usage and practice of 
the courts below, and, according to law as administered 
in those courts, the jproposed proof cannot be adduced 
without a previous cross-examination of the witness as 
to the matter thereof. 

The legitimate object of the proposed proof is to dis¬ 
credit the witness. Now the usual practice of the 
courts below, and a practice, to which we are not aware 
of any exception, is this ; if it be intended to bring the 
credit of a witness into question by proof of any thing 
that he may have said or declared, touching the cause, 
the witness is first asked, upon cross-examination, 
whether or no he has said or declared, that which is 
intended to be proved. If the witness admits the words 
or declarations imputed to him, the proof on the other 
side becomes unnecessary; and the witness has an 
opportunity of giving such reason, explanation, or ex¬ 
culpation of his conduct, if any there may be, as the 
particular circumstances of thp ’transaction may happen 
to furnish ; and thus the whole matter is brought before 
the court at once, which, in our opinion, is the most 
convenient course. If the witness denies the words 
or declaration imputed to him, the adverse party 
has an opportunity, afterwards, of contending, that 
the matter of the speech or declaration is such, 
that he is not to be bound by the answer of 
the witness, but may contradict and falsify it; and, 
if it be found to be such, his proof in contradic¬ 
tion will be received at the proper season. If the 
witness declines to give any answer to the question 
proposed to him, by reason of the tendency thereof to 
criminate himself, and the Court is of opinion that he 

cannot 


1820. 


The Queen^s 
C ase- 
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1820 . cannot be compelled to answer, the adverse party has, 

'Ae QoEEN’s instance, also, his subsequent opportunity of 

Case. tendering his proof of the matter, which is received, il' 
by law it ought to be received. But the possibility, 
that the witness may decline to answer the question, 
affords no sutticient reason for not giving him the op¬ 
portunity of answering, and of offering such explana¬ 
tory or exculpatory matter as I hjlve before alluded to: 
and it is, in our opinion, of great importance that this 
opportunity should be thus afforded, not only for the 
purpose already mentioned, but, because, if not given 
in the first instance, it may be wholly lost; for a wit¬ 
ness, who has been examined, and has no reason to sup¬ 
pose that Ills further attendance is requisite, often de¬ 
parts the Court, and may not be found or brought back 
until the trial be at an end. So that, if evidence of (his 
sort could be adduced on the sudden and by surprise, 
without any previous intimation to the witness or to the 
party producing him, great injustice might be done; 
and, in our opinion, not unfrequently would be done 
both to the witness and to the party; and this not only 
in the case of a witness called by a Plaintiff or pro¬ 
secutor, but equally so in the case of a witness called 
by a Defendant; and one of the groat objects of the 
course of proceeding established in our Courts is the 
prevention of surprise, as far as practicable, upon any 
person who may appear therein. 

The questions proposed by your Lordships comprise 
not only declarations made by a witness; but, also, in 
the language of the first of those questions, “ Acts done 
by him to procure persons corruptly to give evidence in 
support of the prosecutionand in the language of the 
latter question, “ a discovery that the witness has cor¬ 
rupted or endeavoured to corrupt another person to 
^ive false testimony in such cause.” 

My 
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My Lords, we understand the acts thus mentioned to 1820 . 

be acta occurring in the ordinary mode and usual course ^, 

. . . The Queens 

wherein such transactions a) e proved in common ex- Ca«;e. 

perience to take place, because we presume, if the ques¬ 
tions had related to an act done in an extraordinary 
and unusual manner, our attention would have been 
directed to the special mode and circumstances of the 
act, by the frame and language of the questions. Now, 
such acts of corruption are ordinarily accomplished 
by words and speeches ; an offer of mdney or other 
benefit derives its entire character from the purpose for 
which it is made, and this purpose is notified and ex¬ 
plained by words; so that an enquiry into the act of 
corruption will usually be, both in form and effect, an 
enquiry as to the words spoken by the supposed cor- 
ruptor; and words spoken for such a purpose do, in 
our opinion, fall within the same rule and principle, 
with regard to the course of proceeding in our courts, 
as words spoken for any other purpose; and we do not, 
therefore, perceive any solid distinction with regard to 
this point between the declarations and the acts men¬ 
tioned in the questions proposed to us. It will be ob¬ 
vious, that the observations regarding convenience and 
inconvenience, which we have taken the liberty to offer 
to your Lordships as to the proof of words, are alike 
applicable to the proof of acts. Nice and subtle dis¬ 
tinctions are avoided in our courts as much as possible, 
e.specially in matters of practice, on account of the delay, 
confusion, and uncertainty, to which such distinctions 
naturally lead. For these reasons, my Lords, we have 
thought ourselves called upon to answer both questions 
wholly in tlie negative. 


Voj.. if- 
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Davenport and Smith, Assignees of Hawkins, 
a Bankrupt, v. Carter and Curry, 


Nov, 7. 


y^SSUMPSIT for money had and received. At liie In November^ 

trial before Graham B. {Winchester Summer assizes, *818,acom- 
V . mission of 

1820 ,) the loUowiiig facts were proved. In November, bankruptcy 

was issued 

against M. and Co., under which the Defendants were appointed assignees. H., 
being indebted to M, and Co., had deposited with the Defendants, as assignees of 
M. and Co., a promissory note ; and, in January, 1819, paid this debt to the De¬ 
fendants as such assignees, who then delivered the note back to him. K. had, un¬ 
known to any of the parties, in May, 1818, committed an act of bankruptcy ; and 
in May, 18x9, a commission issued against him. In August, 1819, the commission 
against M. and Co. was superseded; and, in September, 1819, ^ commission 
issued against them, under which the Defendants were again chosen assignees. Be¬ 
tween the superseding of the first commission against ilf. and Co. and the re-appoint¬ 
ment of the Defendants as assignees under the second, the Plaintiffs, as assignees of 
A, demanded of the Defendants the sum which H. had paid to them as assignees of 
M. and Co. In an action by the PlalntiiTs as assigpnees of H. against^Jjte Defendants 
in their own right, for the money received by them from H., the juryliaving found a 
verdict for the Defendants, the Court refused to grant a new trial. 

VoL. II. A a 18 J 8 , 
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1818, a commission of bankruptcy was issued against 
Minchin and Co. of Gosportf under which commission 
the Defendants were appointed assignees. Ha^iokins, 
being indebted to Minchin and Co. in the sum of 
203/. 4^. 1 Orf., had deposited with the Defendants, as the 
assignees of Minchin and Co., a promissory note for 
200/.; and, in January, 1819, he paid this debt to 
the Defendants as such assignees, who, at the time of 
such payment, delivered back to him the promissory 
note. In Mai/y 1818, Ilaiv/cins had, unknown to any 
of the parties, committed an act of bankruptcy, and a 
commission was issued against him in May, 1819. In 
August, 1819, the commission against Minchin and Co. 
was superseded, and a new commission was issued 
against the persons composing the firm, in September, 

1819, under which the Defendants were again ap¬ 
pointed assignees. Between the superseding of the first 
commission against Minchin and Co. and the re-appoint¬ 
ment of the Defendants as assignees under the second, 
the Plaintiffs, as assignees of Ha'wkvjs, demanded of the 
Defendants the sum which Haw/ems had paid to them 
as assignees of Minchin and Co., which the Defendants 
refused to pay: the l)efendants were sued in their own 
right, and not as assignees of Minchin, and the Plain¬ 
tiffs claimed this sum on the ground, that the commis¬ 
sion which existed at the time when Haiiakins made his 
j>aymcnt having been afterwards superseded, the De¬ 
fendants could not be considered at that time as as¬ 
signees of Minchin and Co., or as having any title to the 
sum so paid them: and, that this payment could not 
under the circumstances be considered a valid payment 
under the 46 G. .3. (a) Graham B. expressed his opinion 
that this was a case which was particularly intended to 
be protected by the statute, the payment being made 


135* 


more 
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more than two months before the issuing of Hawkins’s 
commission: that, at the time of the payment, the De¬ 
fendants were ostensibly the assignees oi' Minchin and 
Co.: and that the re-delivery of the note to Hawkins 
shewed the fairness of the transaction. The jury found 
a verdict for the Defendant. And now, 

Bosanqnet Serjt. having moved to set this verdict 
aside and have a new trial, for the reasons urged before 
Graham B., 

The Court said that, as then advised, they saw no¬ 
thing in the objections, \)ut that they would consult 
together on the case: and, the next morning. Park 3. 
tlelivered the I’ollowing opinion : 

My Brothers Burrough and Richardson^ together with 
myself {a), have considered this case: and we are of 
opinion, that the verdict for the Defendants should 
stand. When this payment was made by Hawkins, it 
is quite clear and admitted that nobody knew or sus¬ 
pected, that any act of bankruptcy had been committed 
by Hawkins : and, as four months elapsed between that 
payment and the commission actually issuing, it is 
quite clear, that, in the hands of Mmchin himself, sup¬ 
posing that he had remained solvent, and that the pay¬ 
ment had been made to him, that payment never could 
have been disturbed by virtue of stat. *16 G.3. c. 135. 
s. 1. Then, how is the case altered by Minchin^ bank¬ 
ruptcy? I think, not at all. If the first commission 
had remained in force, it seems admitted, that the 
Plaintiffs could not recover. But the commission was 
superseded; and, suppose no new one had issued, then 
the assignees, the Defendants, would have received this 
money to the use of Minchin^ when they supposed 

{^a)'Dallas C,J. was absent when this case was moved. 

A a 2 them- 
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themselves entitled to receive it, and must have ac¬ 
counted to Minc?iin tor the money. But, before they 
are called upon by Minchin to account, a nev»r commis¬ 
sion issues, and all the rights revest in them, which 
were supposed erroneously to be in ihcm before, but 
which now arc legally and validly so: and, therefore, 
we think there is no ground for this application. With 
respect to the promissory note, * that strengthens my 
opinion j for, now, tlie assignees of Minchin^ if made 
liable in this action, could never be placed in the same 
situation, in which they were, by again getting back the 
note mentioned in tlie motion. 

Rule refused. 


Non. 14 . 


Truscott * 0 , Christie. 


'J’HIS was an action on a policy of insurance, dated 
26‘th Fehiiarift 1819, at and from Madras and all 
parts and places in the East Indies, to the United King¬ 
dom, on freight and passage money valued at 5000/. by 


The East In¬ 
dia Company 
having hired 
ji.'t ship to 
carry goods 

hdl agreed, in the ship Cornwall. The declaration contained two counts 
concurrence on the policy. — The first alleged, that the ship being 
with the Go- Madras on the voyage insured, divers goods were 

vemment at j o ^ ^ o 

Madras, to in- loaded on board her to be carried on freight on the 
crease the 

number to ico, provided J. would make certain proposed alterations in liis ship, and 
she should be found, on the usual milltar)r survey, capable of accommodating so 
many. yl. agreed to the terms proposed, commenced the projected alterations, re¬ 
ceived the greater part of the goods on board, and had shipped water for 100 inva¬ 
lids, when, before the alterations were completed, the provisions shipped, or the 
invalids embarked, the vessel was so much disabled by a gale that she could not per¬ 
form her homeward voyage: Held, in an action on a policy of insurance at and from 
Madras to the United Kingdom, on freight and passage-money, that there was a 
sufficient contract, and a sufficient inception of the risk, to render the insurers liable 
for the freight) and also for the passage money of the aoo invalids. 


said 
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said voyage; and, that it had been agreed between the 1820. 

Plaintiff and the agents of the Mast India Company, ^ 

^ Trusoott 

that the said agents should there load divers other goods 

on board the said ship to be carried on freight on the Christie. 

said voyage, and should put on board the said ship 
divers passengers to be carried on the said voyage from 
Madras to the Unite4 Kingdom, for divers large sums of 
money for passage-money to be, therefore, paid to the 
Plaintiff, and that the Plaintiff was interested in the 
freight and passage-money to the amount of the sum in¬ 
sured. — The second count alleged, generally, that 
the Plaintiff was interested in the freight and passage- 
money in the policy mentioned to the amount of the 
sum insured. — Both counts alleged a total loss by the 
perils of the seas. — The declaration likewise contained 
the usual money counts. — The Defendant pleaded the 
general issue, and paid into court a sufficient sum to 
cover his proportion of the freight of the goods actually 
on board the ship when the loss happened. At the trial 
before Dallas C. J. at the London sittings after Michael¬ 
mas term, 1819, the jury found a verdict for the Plain¬ 
tiff, damages 104/,, being the Defendant's proportion 
of 3600/., which they found to be due to the Plaintiff 
upon the whole policy, namely, 2200/. for the freight of 
goods, and 1400/. for the passage-money, from which 
the sum of 900/. paid into court was to be deducted, sub¬ 
ject to the opinion of the Court upon the following case. 

— The Defendant subscribed the policy set out in the 
declaration for the sum of 200/. The Plaintiff was then 
sole owner of the ship Commilli and commanded her as 
master on the voyage insured. The ship was at Madrasy 
bound from thence to the United Kingdom, in the be¬ 
ginning of October^ 1818, and a correspondence, of 
which the following is the substance, passed between the 
Plaintiff and the agents of the Mast India Company at 
Madras. By a letter, dated Madras^ October llth, 

A a 3 1818, 
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1818, the Plaintiff tendered to the president and board 

of trade the Cor?iwall (naming her burden per register), 

to receive any freight for England at 8^. per ton, and 

to carry 40 invalids at 28/. per man, the ship finding 

them with provisions according to the established regu¬ 
lations for victualling. By a letter, dated 12th October, 
1818, the secretary of the board of trade informed 
the Plaintifti that the board agreed to pay the 
freight above mentioned for such quantity of goods 
as they might wish to lade in the Corrmalli and to 
recommend to government, that invalids should be em¬ 
barked in her for England at the rate above mentioned, 
provided there were men ready to embark, and provided 
the accommodation allotted for them should be approved 
by the military surveying officer of government. Then 
followed a letter, dated the 12th October^ from the sur¬ 
veyor, (signed also by the deputy master attendant,) 
stating, that he had found the Coinvwall a fit vessel to 
I’cceive the Company’s cargo, and that there was also 
a space allotted for 50 invalids. By a letter, dated the 
13th Octoberi 1818, addressed to the president and 
board of trade, the Plaintiff accepted the terms for 
tonnage stated in the letter of the 12th. By a letter, 
dated 19th October, 1818, addressed to the same parties, 
the Plaintiff stated, that he had offered accommodation 
for 86 invalids on board the Cornwall; but that it 
liad occurred to liim, that by giving an additional deck 
to the.ship he should be enabled to increase the num¬ 
ber to 200, or such number as after survey might 
be considered expedient, and, that he would take the 
additional number on terms similar to what he before 
proposed. By a letter, dated the same day, the deputy 
master attendant informed the board that he had con¬ 
sulted the officer by whom the ship Cornwall was sur¬ 
veyed, who had informed the deputy master that he was 
of opinion that the ship would accommodate the number 

7 of 
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of men mentioned in the PJaintiff’s last letter; and 1820. 
added, that he (the deputy master) saw no reason why 
tlie deck should not bo laid in ten or fifteen days. By 
a letter, datc<l 22d Octobei'f 1818, addressed to the Chhistie. 
Plaintifl^ lie was inibriiicd that the governor had ap¬ 
proved of undertaking the projected alteration in the 

Cornwall^ on the Plaintiff’s own responsibility; an 
assurance from government was added, that such a 
proportion of invalids, &c. to the extent of 200 men, 
would be embarked cvcnlually, as, on the usual survey, 
the ship should be found capable of receiving with con¬ 
venience for the voyage to Euglandj and he was requested 
to give two tlays’ notice to the board, of the time when 
the ship would be ready for the survey. The East India 
Company’s servants began loading goods on board the 
ship a few days after the original tender, and were em¬ 
ployed in doing so till late in the evening of the 2yd 
of October. Early in the morning of the 24th, a violent 
gale came on, which drove the ship from her moorings, 
and by which she was so much disabled, that she was 
rendered incapable to perform the homeward voyage. 

At that time, there were loaded on board her about 
140 tons of goods, (she could have carried about 80 
tons more, besides passengers,) water had been shipped 
for 100 invalids, besides the ship’s company, but no 
invalids or passengers were on board, nor any provisions 
for them, other than the water. The alteration in the 
ship, mentioned in the Plaintiff’s letter of October 19th, 
had been commenced but was not completed. The jury, 
being directed to find the amount of the loss sepa¬ 
rately, in respect of the freight and of the jiassage- 
money, found, that the ship could have carried goods, 
the freight of which would have amounted in all to 
2200/.; and, that the ship would, besides, have carried 
invalids, on which a profit would have accrued to the 
amount of 1400/. The verdict was found absolutely, 

A a 4 for 
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for the sum of 48/.» being the Defendant’s proportion of 
the sum of 22001 . beyond the sum be paid into court, 

and, conditionally, for the sum of 56/., being the De¬ 
fendant’s proportion of the said sum of 1400/. for 
passage-mon^. The money paid into court covered 

the freight of goods actually on board. 

The questions for the opinion of the Court ivere, 
Jst, Whether, the policy being valued, the valuadoif 
could be opened ? 2d, Whether the Plaintiff was en¬ 
titled to recover the sum of 56/., being the Defendant’s 
proportion of the sum of 1400/. for the passage- 
money ? 


Blosset Serjt., for the Plaintiff, being directed by the 
Court to apj^y liimself to the question respecting the 
passage-money, proceeded t(v comment on the facts of 
the case, and to show, that a contract existed between 
the Plajntiff and the Eas( India Company for the con¬ 
veyance of passengers, which, but for the loss of the 
ship by the perils of the seas, the Plaintiff might have 
called on the Company to fulfil; and he urged that, 
such a contract having existed, or an understanding 
tantamount to a contract, the Plaintiff was entitled 
to recover; the fulfilment of the contract and the gain 
consequent upon it having been interrupted by the perils 
of the seas. 


Taddy Serjt. {Vaughan Serjt. was with him) for the 
Defendant. There was no contract as to passage- 
money ; for, at the time the contract was made for the' 
freight of goods, the ship was not in a condition to re¬ 
ceive passengers, and the utmost that the correspondence 
With the East India Company’s secretary amounts to, is, 
that, if the Plaintiff would make certain additions to his 
ship, the Company would recommend him to govern¬ 
ment for the passage of invalids. The men never were 

embarked, 
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embarked, the ship never was prepared to receive them, 18SO. 

and the correspondence refers only to a projected alter- 

ation. Here was no agreement for the breach of which ^ 

the Plaintiff could have sued in contract or in tort. CHRfinna. 
Besides this, the East India Company, as a corporate 

body, could not enter into a contract, except under seal. 

At all events, here was no inception of the risk. There 
is a wide difference between an insurance on goods, and 
an insurance on freight. With respect to an insurance 
on goods, there is an inception of risk as soon as any of 
them arc put on board, because from that' moment the 
ship-owner begins to earn freight; but there can be no 
inception of risk in an insurance on freight, unless the 
contract for freight be in all respects ascertained and com¬ 
pleted. Thompson v. Taylor (a), Homcastle v. Suart {b\ 

Aity v, Lindo (c), and Davidson v. WiUasey (d), are all 
cases of ships chartered by instruments, under seal, for 
an entire voyage, consisting of different parts, of which 
one part at least had been performed, or of which entire 
voyage there had been an inception. Tonge v. Walts {e), 

Forbes v. Cawie {/), Sellar v. M* Vicar (g), and Forbes 
v. Aspinall{h), are cases in point for the Defendant; in 
each there was an engagement for goods to be carried 
home, but, as the goods were not actually on board, it was 
holden, there could be no recovery for freight in that 
respect. There is a distinction, too, between passage- 
money and freight; and, if the Plaintiff cannot recover 
for freight, still less can he recover for passage-money: 
the quantity of goods for which freight is to be earned, is 
always ascertainable before hand; here, not a single 
passenger had gone on board, and so far from there being 
any definite or completed contract, it is impossible to 

(«) 6 T,R. 478. {e) tStr, 1151. 

{hj 7 Easti 400. (/) ^ Campb. 530. 

(r) I N*R, *36. {g) s N-R- 23. 

(d) X 5 '. 313. (^) isEarftjsj. 


ascertain 
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ascertain how many invalids the Company intended to 
ship. No case has yet determined that a party can re¬ 
cover under such circumstances, unless there is a con¬ 
tract, by which the amount to be earned is clearly ascer¬ 
tained ; and the doctrine hitherto laid down, ought not 
to be extended. [^Richardson J. The case of Parke v. 
Hehson, (not yet reported,) was an action for insurance 
on freight; there, so far from there being any one com¬ 
plete or definite contract for the whole amount of the 
freight, the ship was what is termed a seeking ship, and 
was to complete its lading at a number of different places. 
Having part of her cargo on board, she was lost at Ja¬ 
maica, in passing from one port to another to complete 
her cargo. The Plaintiff contended, that he was en¬ 
titled to recover insurance on freight for that part of the 
intended cargo, which was not on board at the time of 
the loss, as well as for that which was on board, and he 
produced several letters from merchants and plantation- 
owners, respecting the intended shipments. There was 
no contract for any specific freight, but the party was to 


be paid according to the terms usual in that trade, which 
are well understood. The Court thought that the Plain¬ 
tiff might recover under the principle of Thompson v. 
Taylor."X In Parke v. Hebson, the quantity of goods to be 
shipped appearing from the letters produced, the amount 
of freight was established by the usual terms of the trade; 
but here, as there are no means of ascertaining whether 
the Plaintiff would ever have completed the alteration 
of his ship, — no means of ascertaining what number of 
invalids the Company might have sent on board, •— it is 
impossible to estimate what loss the Plaintiff might have 
sustained. If the ship had not perished by the perils of 
the sea, the passage-money might have been lost by other 
means; the ship might never have been fitted to re¬ 
ceive the passengers; so that if the insurer pays, he will 
be held to have insured against other risks besides the 


perils 
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perils of the seas. The unusual and indefinite nature of 
the Plaintiff’s undertaking distinguishes his case from 

that of an insurance on freight, where the ship is lost 

in the course of an ordinary fitting out. 

Blosset, in reply, denied that there was any difference 
in principle between ^freight and passage-money; both 
being paid as the hire of conveyance. The contract 
here was in part executed, and so far complete, that the 
Plaintiff might have sued the Company, if they had re¬ 
fused to perform their part of it. Then, as to the pos¬ 
sibility of the Plaintiff losing his passage-money by such 
a refusal, or by other accident than those of the seas, 
that possibility existed in all cases of insurance what¬ 
ever. 

Dai.las C. J. This case appears to me to resolve it¬ 
self into three points. First, whetlier there was any 
contract; secondly, if there was a contract, whether any 
thing was done under that contract by the assured; 
thirdly, does the thing done, if it was done, constitute a 
part execution of the contract, and an inception of the 
risk ? As to the first point, 1 entertain no doubt: but, 
with regard to this, let us go by steps. The whole con¬ 
tract rests on the correspondence; and here I am at a 
loss to draw any distinction between an insurance on 
freight and an insurance on goods. The question, 
therefore, comes at last to this, whether there was any 
contract to ship goods and a certain number of pas¬ 
sengers. As to goods, the existence of the contract is 
admitted, and the Plaintiff has actually recovered for 
the freight of them: what then is the case as to pas¬ 
sengers ? The owner offers to receive a certain number 
of passengers, and his offer is referred to the govern¬ 
ment ; a survey of his ship is ordered, and a report 
made, that she is fit for the purpose in view. In con¬ 
sequence 


182 a. 


Trusoott 

v» 

Christie. 
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sequence of this, the owner is directed to put his ship 
in a proper state, and he does, at once, put himself in a 

train to commence his alterations; so that here is not 

only a proposal, but an absolute acceptance of that pro¬ 

posal, and calculations made on the specified number of 

200 men. Clearly, then, there was such a contract as 
the Plaintiff asserts; and the next question is, whether 
any thing was done under this contract ? It appears, 
then, that the ship was in part prepared for passengers, 
and that the completion of the preparations was pre¬ 
vented by the perils of the seas. This was clearly some¬ 
thing done under the contract; and there can be no 
doubt, that on the commencement of preparations 
under the contract, there was also an inception of the 
risk. It is urged that the alterations of the ship 
were not completed; but they were begun, and though 
none of the passengers were on board, there was an in¬ 
ception of the voyage. The thing required to be done, 
was partly done, taking it in the most scrupulous point 
of view: it is not necessary, in every case, that the 
goods should be on board, to fix the insurer’s liability, 
and this plainly appears from the decision in Horn- 
castle v. SuarL The question, then, being whether or 
no there has been an inception of the risk, let us enquire 
what is an inception of the risk? That may be an¬ 
swered by the words of Lord ATewj/ow, in Thompson v. 
Taylor. “ Here, as the Plaintiff had begun to perform 
his part of the contract, as he had done something under 
it, which, if matured, would have entitled him to his 
freight, I think he may recover on this policy, which w’as 
an insurance on that freight.” This doctrine applies to 
the present case; hei’e, something was done in part per¬ 
formance of the contract, which was not matured, be¬ 
cause prevented by the perils of the seas; there was, 
therefore, a clear inception of the risk. The objection 
that there was nothing settled or definite in the con¬ 
tract, 


3 
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tract, is completely answered by the case which has 

been referred to by niy Brother Michardson. 

Park J. I agree, that the cases ought not to be 

greatly extended, but wc may certainly decide this with¬ 

out breaking in upon any authorities, particularly that 

of I'orbes v. Aqnnall. The Defendant’s counsel asks 
for some agreement, bn which the Plaintiff might have 
grounded a right of action, either in contract or tort; 
we do not proceed on the ground of the mode in 
which the Plaintiff might or might not have obtained 
redress for the breach of an agreement. The question 
is, was there a contract ? In Thompson v. Taylor^ (I 
am old enough to recollect all the cases cited, except 
Tonge V. WattSf) I thought, at the time, the case went 
too far; but the Court did not go on the ground that 
there must be a charter-party under seal; the question 
was, whether there was any contract, on which, but for 
the perils of the seas, the Plaintiff might have recovered. 
In the case of Parke v. Hebsofiy the contract was only 
deducible from letters. As to the alleged necessity of 
something being on board under the contract, in almost 
all the cases on this subject, the %hip w'as lost before any 
thing was on board; it was thus in Horncastle v. Suart, 
In Atty v. Lindo, part of the cargo was on board, but 
not that part which was the subject of insurance. In 
Davidson v. Willaseyy it is true, about half was on board. 
Without saying what sort of action the Plaintiff might 
have brought against the East India Company, it is suf¬ 
ficient to say, that this was a sort of engagement under 
which they would have been liable. What then pre¬ 
vented the Plaintiff from earning his passage-money? 
Loss by the perils of the sea. It is clear, that the 
Plaintiff had taken in water, and part of the materials 
which were necessary for his projected alteration; he 
had, therefore, begun to execute his part of the con¬ 
tract, 


1820. 

Truscsott 
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1820. tract, the completion of which would have entitled,|iini 
'' •-y—to passage-money; that completion was prevente^^ by 
*^**^^^^ the perils of the seas, and, therefore, he is entitled to his 
Chbistie. insurance. 

Burrough J. If this contract had been bo7id Jide 
completed, it is clear the PJaintilF would have had a 
claim against the East India CoraYiany. In consequence 
of their proposals, he begins an alteration in his ship, 
and, if the Company had failed in their engagements, 
they must have paid damages ; nay, the Plaintiff would 
have been liable to them if he had failed, and he could 
not have entered into any engagement for the freight 
of other goods. This shows, that the contract was per¬ 
fect in all its parts. It makes no difference whether the 
contract was by charter-party or otherwise; it is suffi¬ 
cient that there was a contract. The word charter- 
party frequently misleads, and is apt to convey the idea 
of something extraordinary; but there is no magic in 
the word charter-party, and an agreement of any sort is 
equally valid. If, then, there was a contract complete 
in all its parts, if every thing was done on the Plaintiff’s 
part, up to the time of* the loss, it would be the hardest 
case if he could not recover. As to the difference between 
freight and passage-money, what is it ? In the one case, 
the thing to be carried is inanimate, and in the other 
it is alive. I can see no other difference. 


Richardson J. This is a policy at and from Ma¬ 
dras on freight and passage-money, for 5000/, The 
jury find a verdict for 104/., being the Defendant’s pro¬ 
portion of the loss insured against; but the verdict is 
absolute for 48/., and conditional as to 56/. The ques¬ 
tion, therefore, is, whether the Plaintiff is entitled to 
recover 56/. in addition to the 48/. It is unnecessary 
to consider whether the policy can be opened or the 

verdict 
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verdict disturbed; the only question is, whether the 1820. 

De&ndant can recover the 56/. That depends on the " 

^ . Thuscx)tt 

question, whether there was a contract for the shipping 
of passengers, the profit of which the Plaintiff lost by Christie. 
perils of the seas; and I think there was such a contract. 

The ship is hired to carry fifty-six invalids; then, sub¬ 
ject to certain alterations proposed by the Company, 
and acceded to by the Plaintiff, there is a further agree¬ 
ment for 200 invalids. Then follows a letter, communi¬ 
cating the result of the survey, and an assurance is 
given from the government of the shipment of these 
200 men; and no question was made at the trial, as to 
the sufficiency of the vessel to convey these 200 men. 

The facts being thus before us, we must take it for 
granted that the ship would carry 200 passengers; that 
being so, the Company was bound to put them on 
board; and the only remaining question is, whether 
there was a subsisting contract under which the party 
could have recovered, but lor its interruption by the 
perils of the sea. That there is no magic in a contract 
by charter-party, is clear, from the csi&fioiParke v,Heb- 
son. But, it is urged, there could not have been a con¬ 
tract, because something was to be done by the Plaintiff 
before the Company would send the 200 men on board, 
and the ship was to be fitted up in a particular manner. 

In most charter-parties, however, it is stipulated, that 
the owner shall fit up the ship in some way required by 
the charterer. Surely, it would be no objection to the 
•^ recovering on an insurance of freight, that the ship was 
lost before she was completely rigged and fitted for sea. 

Suppose a charterer were to stipulate for additional 
bulkheads or partitions for a cargo of a particular de¬ 
scription, it could be no defence to the insurer at and 
from the place of fitting out, that the ship was lost 
before the bulkheads were completed. As to the ob¬ 
jection. 
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jectlon, that the Plaintiff is not entitled to recover^ ii^ 
perhaps, his gains might have been prevented by acci¬ 
dents Other than the perils of the sea, the contrary has 

ofteh been held, for there are many subjects of insur¬ 
ance which might, by possibility, be lost by other than 

the perils of the sea; if, however, they are actually lost 

by means of such perils, that is sufficient. Mercantile 
profits are an instance of this (a); from their very na¬ 
ture they may be defeated by many different accidents; 
where, however, there is a reasonable certainty that 
they would have been attained but for a loss at sea, 
the insurer of such profits is liable to pay the loss. 
That is a much stronger instance than the present. I 
think, therefore, the Plaintiff is entitled to recover 
the 561. 


Judgment for the Plaintiff. 



V/de Thompjoa V. Tajlort 6 T.R. 483., verba La wrence J. 
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John Bareord, Administrator of I^abt&A *i* 
Elizabeth Pitts, v, Vincent Stuckey. 


J^EBT on an annuity-deed, between "Bama^f John Deed between 

Bartlett and the* Defendant of the one part, and 

Nathaniel Pitts of the other part. By this deed, which of the one 

was set out on oyer, after a recital (containing statements 

and conditions immaterial to the present decision) other part, by 

Bamaby John Bartlett and the Defendant did severally B.J.B, 

and respectively agree with Nathaniel PittSj his execu- a^ed 

tors and administrators, that they, Bamaby John Bart- with N.P^ 

Utt and the Defendant, would, during a term of twenty- «*fcutor« 

one years, to commence the 25th Marche 1810, in case trators, to pay 

they or the survivor of them should so long live, pay or 

cause to be paid to Nathaniel PiitSf or, in case of his years[if*B./. 

death within the term, to the use of his child or chil- B. and the 

dren, if any, in such proportions as Nathaniel Pitts 

should by deed or will appoint, or, in default of appoint- of thera,ahoidd 

ment, to all of them equally, and, if there should be no *** 

child, to his then wife, if she should remain his widow, should die 

an annuity, of 500/., by half-yearly payments. Aver- during the 

ments that Nathaniel Pitts died within the term, intes- 

tate, and without making any appointment; that appointment of 

Martha Elizabeth PittSf his only child, afterwards died 
. , . , . 1 to child or 

Within the term, intestate, and without making any children for 

l^ppointment; and that the wife of Nathaniel Pitts the residue of 

also died within the term, in the life-time of Nathaniel thw”should 

Pitts i tliat the Plaintiff took out administration of the be no child, 

to the widow 

of jy, P» N. P. died within the term intestate, and without appointment, leaving 
M.E»P,t an only child, who also died during the term intestate and without 
appointment. The wife of N. P. died during his life. Held, that the adminis¬ 
trator of M, E, P, could not sue the Defendant on this deed for non-payment of 
the annuity. 


Voi. a. B b 


efiects 



am 
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effects of Martha Elizaheth PittSi and that three half- 
yearly payments of the annuity were in arrear. 

General demurrer and joinder, 

Tadd^ Serjt, with whom was Mtdlock Serjt,, in sup¬ 
port of the demurrer. Martha Elizabeth Pitts is no 
party to this deed, and the actictfi ought tR. have been 
brought by the administrator of Nathaniel Pitts, This 
deed is between parties, and where such is the nature of 
the deed, a stranger cannot take advantage thereof by 
way of action. Scudamore v. Vandenstene (a), Storer v. 
Gordon {b). And this doctrine applies as well to the 
action of debt as to the action of covenant, for Scudamore 
v. Vandenstene was brought in debt. Neither is this in- 
consistent with the case of Gilby v. Copley (c), or Dutton 
V. Pdole, therein cited; for, in Gilby v. Copley, the pro¬ 
mise was general, though the payment was to be made 
to a particular person. Cooker v. Child {d), and Offly V. 
Ward, there cited by Levinz, arc nearly the same in their 
circumstances. 

Lens Serjt. contra, llie action could not bo maintained 
by any but the administrator of Martha Elizaheth Pitts, 
for she alone had the beneficial interest. {Dallas C. J. 
Surely the action might have been brought by the ad¬ 
ministrator of Nathaniel Pitts.'} He certainly might 
have sued, but he would not do so unless he were 
indemnified; and when tliere is a party beneficially in¬ 
terested, it is hard that one uninterested should bA 
exposed to the risk of an indemnity. The objection 
urged for the Defendant, applies only to actions of 
covenant^ and not to debt or assumpsit. There is 
nothing in this case to interfere with the doctrine in 
Scudamore v. VandenstenCf for it was stated Uiere that 

[a) % Inst. 673. (r) 3 Lev. 138, 

(i) 3 M.iSt S. 3ao. 3U, (d) i Lev. 74. 

d’eljt 
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debt would not lie, only because the action arose out of 
the deed alone, there being no interest created beyond 
it } and the doctrine recognised in Co. lAt. 238, that 
no stranger can take advantage of a present interest 
conveyed by a deed, does not apply to those who claim 
in remainder. The ground of the present action is an 
interest substantially vpsted in the party complaining, 
and therefore Storer v, Gordon does not apply, because 
that was an action merely and necessarily on the co¬ 
venant. The very cases put in Scudmnore v. Vanden- 
stenet shew the limitation of the doctrine there laid 
down; they are all cases in which the parties to the 
deed had no claim, except by the deed itself; and, 
therefore, could only sue on the deed. Dutton v. 
Poole (a), and GiU^ v. Copley are authorities in favour of 
the Plaintiff. Lord Mansjteld^ in Martyn v. Hind{b\ 
says it is a matter of surprise how a doubt could have 
arisen in Dutton y. Poole. In Gilbyy. Copley is a judg-. 
ment of three Judges on the very point. 


1820. 

BAUjroao 

V, 

Stucksv. 


Taddy, in reply, was stopped by tkie Court. 

f 

• 

Dallas C. J. It seems to me that this action cannot 
be maintained by the administrator of Martha Elizabeth 
Pitts, because she was no party to the contract, which 
makes it necessary to see between whom the contract really 
was. It was a contract between Barnaby John, Bartlett 
and the Defendant of one part, and Nathaniel Pitts 
htt the other part; and the daughter was in no respect 
privy or party thereto, though in a certain event she 
would take a beneficial interest. To the contract, there¬ 
fore, V{e must look, in order to ascertain the rights of 
the parties, and it is a general principle, that the right 
to sue under a contract, is confined to the parties to a 
deed. Now Martha Elizabeth Pitts was no party to this 

(fl) I Vent. 318 . 33 a. {b) Cowp. 443* S.C, Doug. 145* 

B b 2 deed. 



CASES IN MICHAELMAS TERM 


SS6 

‘ h '■ 

18 80. deed. The consideration did not move from her but 
Bartobd the obligation arises out of the 

V. contract itself. It is admitted, that an action might 

Stuckxy* have been brought by the administrator of Nathaniel 

Pittsi if he had recovered, he would have been a trustee 
for Martha Elimheth Pitts; and, if he had refused to sue, 

he might have been compelled by a court of equity to 
lend his name. It seems clear to me, therefore, looking 
to the contract and to the parties, that the action ought 
properly to have been brought by the administrator of 
Nathaniel Pitts, and not by the administrator of Martha 
Elizabeth Pitts. If the latter could also have sued, it 
might have occasioned two actions, and the Court must 
have been called on to stay one of them. I think, there¬ 
fore, the action is improperly brought by the present 
Plaintiff. 

. Park J, I am of the same opinion. In order to see whe¬ 
ther this is a vested interest, we must look to the deed. By 
that instrument the interest vests in the administrator 
of Nathaniel Pitts, *and not in Martha Elizabeth Pitts, 
or her representative.. It was admitted by the counsel 
for the Plaintiff, that the administrator of Nathaniel 
Pitts might have sued; but it was urged, why should the 
burthen of a suit be thrown on him, when he had no 
interest for which to sue ? But this is every day’s prac¬ 
tice, and, as to the hardship of acting under an indem¬ 
nity, it is what every executor and trustee must do. As 
to Martyn v. Hind, Lord Mansjield said, that the 
contract was not with the bishop but with the curate, (a) 
The deed here being intei' partes, it makes no difference 
whether the action was in debt or covenant. 1 find 
it difficult to understand the reasoning of Dtdton v. 
Poole, or to see exactly how the parties in that case 
stood. 

(a) Cow/. 443* 

BuRROtIGM 
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IBuurough J. There might have been more weight 
in the Plaintiff’s argument, if the deed had contained a 

grant of an annuity, which it does not, but only a cove¬ 

nant to pay. In order to sustain the action, the deed 

must be shown; and then appear three objections t6 the 

claim of the present Plaintiff. First, that Martha Eliza¬ 
beth Pitts was no party 'he deed; second, that there 
was no contract with her; third, tliat she had no legal 
but only an equitable interest. So that ||ie deed being 
stated, it clearly appears, that no interest exists on which 
the present action can be sustained. As to the case of 
Dutton V. Poolcy I think that was rightly decided. It 
was the case of a father, who wished to raise a portion 
&r his daughter. The son promisetl the father to pay 
the daughter this portion, if the father would forbear to 
cut down a certain quantity of timber; and the question 
was, if this amounted to a suiHcient consideration to 
entitle the daughter and her husband to sue the son > 
undoubtedly it was sufficient. That case does not affect 
the present^ in which, I think, judgment must go for 
the Defendant. 


1820. 

Babford 


V, 

Stuckev. 


Richabdsom j. I think this action is not maintainable 
by the administrator of Mai'tha Elizabeth Pitts, The 
doctrine on this subject is clearly laid down in Scudamore 
V, Vandenstency has long since become inveterate, and was 
lately recognized in the case of Gordon v, Storer, It has 
been admitted by the Plaintiff’s counsel, that a ^stranger 
could not sue in covenant; but it is contended, that such 
stranger may sue on an interest arising out of the con¬ 
tract, though dehors the contract itself. This deed, how¬ 
ever, provides for nothing but the contract itself; every 
thing contained in it is inducement, till we come to the 
promise made to Nathaniel Pitts and his executors, and 
after his deatli accruing to his children, if he should have 

B b 3 anv. 
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Affidavit to 
hold to bail* 
stating that 
R. M. was 
justly and truly 
indebted unto 
the said J. W 
in the sum of, 
&c. and up¬ 
wards: “ as 
the acceptor of 
a certain bill 
of exchange, 
bearing date, 
&c, drawn by 
the said J. IV. 
for a valuable 
consideration 
on, and ac¬ 
cepted by,the 
said R. M.t 
payable two 
months after 
the date there¬ 
of, and due at 
a day now 
past Held, 
to contain s 
•ufficient de¬ 
scription of 
the debti 


any. It is necessary to the action that the deed should be 
Stated; and, when that is stated, it appears that the 

Plaintiff is no party to it. Judgment, therefore, must 
be for the Defendant. # 

• Judgment for the Defendant accordingly. 


Warmsley V . Macey. 

F this case, the debt in the affidavit to hold to bail, 
was as follows: “ James Howe, &c. &c., on his oath 
saith, That Robert Macey is justly and truly indebted 
unto the said John Warmsley in the sum of 45/., and 
upwards, as the acceptor of a certain bill of exchange, 
*bcaring date the 1 Otb day of April last, drawn by the 
said John Warmsley for a valuable consideration on, and 
accepted by, the said Robert Macey, payable two months 
after the date thereof, and due at a day now past.” 

Pell Serjt., on a former day, had obtained a rule nisi 
to have the bail-bond delivered up to be cancelled, on 
the Defendant’s entering a common appearance, upon 
two objections. First, that in the affidavit, the rela¬ 
tion between Plaintiff and Defendant did not suffici¬ 
ently appear; the affidavit not setting forth in what 
capacity or character the Plaintiff sued. Secondly, that 
in the affidavit it was not sworn that the bill was un¬ 
paid. He said that the cases on the subject were 
contradictory. 

OnsUm Serjt., who was to have shown cause against 
the rule, was stopped by the Court; and 

p^n 
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Pell Serjt.> being called on to support his rule« con¬ 
tended, that the word “ indebted,” was no sufi^cieot 

^nbstitute for a statement that the bill was unpaid; ^albi 
V. Bailey {a) and PerJce^. Severn {b): the authority 
J^Ugnboivugh C. J., in Taylor v. Fofrbes (c), showe^lthat 

the greatest strictness of construction should be applied 
to these cases. Theq, according to Tidd's Forms (cl), it 
should have been stated that the bill was payable to the 
Plaintiff at a day passed. In Machu v. ^raser[e\ Gibbs 
C. J. said, “ The Plaintiff swears, the Defendant is 
indebted, on a bill drawn by the Plaintiff upon, and 
accepted by, the Defendant. Every word of this may 
be true, and yet the Plaintiff may not be entitled to 
arrest the Defendant; and, if so, certainly it is not such 
an affidavit as can support this arrest.” Bradshaw v. 
Saddington {^f) was not referred to in Machu v. Fraser ,• 
but, in Bradshaw v. Saddington, the affidavit expressly 
stated, tha^ the bill was unpaid. By inference, the words 
used by the Plaintiff, in the case before the Court, might 
be sufficient; but the cases cited showed that nothing 
ought to be intended or inferred, and that the utmost 
strictness and particularity should be the governing 
principle of these affidavits. Sands v. Graham was also 
referred to. (g) 


Tfl) 6 Taunt, ftj. 

[A) 7 Bast, 194. 
c) n Bast, 315. 

c* 8* s. 48* 4^h ed. 

(tf) 7 Taunt. 171. 

(/) 7 Bast, 94. 
f^) Mic&. 18x9, Nov. XX. 
This Court made a rule absolute 
to discharge the Defendant out 
of custody upon entering a com¬ 
mon appearance, on the ground 
that the affidavit of the debt* 
which arose on a bill of ex¬ 
change, and on goods sold and 
delivered, was imperfect, because 


the affidavit did not state when 
the bill of exchange w^ due, or 
that it was due and not paid; 
and the Court said, that although 
the other part of the affidavit 
was for goods sold and delivered, 
that would not assist the Plaintiif, 
for the bill of exchange might 
have been given for the amount. 
The counsd for the Plainti^ then 
prayed leave to file a supple¬ 
mental affidavit, which was re¬ 
fused. Vaughan Seijt. for Plain- 
tiif I HuUoek Serjt. for Defend¬ 
ant. MSS. penes Hewlett. 

Dallas 


Bb 4 
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MAC£Y. 


Dallas C. J. This is an application that the Dc- 
fi^iidant may be discharged, upon filing common bail, 

upon the ground of an alleged insufficiency in the affi¬ 
davit to hold to bail. The ca^ is that of an action by 
the Jlwer against the acceptor of a bill of exchange* 

The affidavit states the relation between the parties, 
(namely, that the Plaintiff is the drawer, and the De¬ 
fendant the hcceptor of the bill) the time when the bill 
was payable, and the fact of its having become diie at a 
day then past, but, omits to state that the bill remains 
unpaid: and it is objected, first, that the relation be¬ 
tween the parties is not shown with sufficient precision; 
and, secondly, that though the bill is stated to have 
become due, it is not clear that the bill is still unpaid. 
In the outset, it is necessary for me to observe, that this 
affidavit is conformable to the precedents in all the books 
of practice; one question, therefore, is, whether all 
these books arc erroneous, and, in order t%show that 
they are so, it has been said, that the cases are contra¬ 
dictory ; for, if the matter were to rest on principle^ 
there could not be a doubt entertained. It is necessary, 
then, to see if the cases bo contradictory, in order, if 
possible, to arrive at their general result; and if that be 
impossible, to decide the point on principle. It is a 
general principle, that, in these affidavits, it is necessary 
to show a right to arrest; and such right is shown, by 
a statement of the cause of action: what shall be deemed 
a sufficient showing of the cause, must depend on the 
subject matter of the action. In actions for goods sold and 
delivered, many decisions have settled the forms usually 
pursued in such cases. I agree that the forms of these 
affidavits must be strictly pursued, for the reasons given 
by Lord Bllenboroughi in Taylor v. Forbes (a). Inde¬ 
pendently of that case, there arc many decisions on cases 


(«) II lifljf, 316, 
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of bills and promissory notesi in all of which it is saidf 
that the relations in which the parties stand towards 

eadh other must clearly appear: and this has been 

ciently done as to the [present Defendant The next 
thing to be shown iS| that the party has a rigit to 

arrest; it is not sufBcient to show that the Defendant is 
indebted, and to 8b9w no more, because he may be 
indebted, and the day of payment may not be come on 
the day of arrest; it is necessary, therefore, to show, 
that the debt is payable, and that it remains unpaid. 
But, whatever shows that a bill is due, shows that it is 
payable and unpaid, and the party is not necessaril;y 
confined to any one precise form of words ; if the affi¬ 
davit shows that which is tantamount to the word un¬ 
paid, it will be sufficiently clear. HerQ the affidavit 
states, that the bill is due, and the acceptor indebted 
to the Plaintiff, as drawer of the bill, which would be 
impossible if the bill were paid. Any other construc¬ 
tion of the expressions of this affidavit, would do vio¬ 
lence to common sense and reason. 

So far I have proceeded on principle, nor do any of the 
cases cited go to contradict this^ principle. In Balbi v. 
Batlei/i I admit, the affidavit was similar to thcT present; 
it stated, that the day of payment was past, without 
adding that the bill remained unpaid; but no objection 
was taken on this point; the objection was, that it did 
not appear that the bill was payable to the Plaintiff; 
and it was held, that the Plaintiff must show how he 
was related to the Defendant. But this case of Balbi 
V. Batley^ was shaken in Macku v. Fraser^ where it was 
observed, that the case of Bradshaw v. Saddington was 
not cited in the discussion of Balbi v. Batley, How¬ 
ever, Balbi V. Batumi even if rightly decided, would 
not apply to this cause. In Bradshaxo v. Saddington, 
the affidavit was, that the Defendant was justly and truly 
indebted to the Plaintiff, in the sum of 100 /. and 

upwards, 
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upwards, upon and by virtue of a certain bill df ex¬ 
change, drawn by the said Defendant, and long since 
due and unpaid. The objection in that cose was whdlly 
different; it was that it was not stated in what character, 
whether as payee or indorsee, the IMaintiff charged the 
Defendant to be indebted to him. That case, therefore, 
is a direct authority against the^first objection. The 
Court there said, ** That the affidavit sufficiently indi¬ 
cated the ground on which the Plaintiff had holden the 
Defendant to bail; that it was upon a bill of exchange, 
drawn by the Defendant, on which he was justly in¬ 
debted to the Plaintiff; and it was not necessary for the 
Plaintiff to specify in what particular character, whether 
as payee or indorsee, he claimed. In Sands v. Gr aham 
it was not stated when the bill became due; and for the 
reasons before stated, of course that was not sufficient. 
In common sense and reason, I can entertain no doubt; 
and when the cases are accurately looked into and traced, 
with the exception of Balbi v. Hatley^ they will be found 
to present no inconsistency. Upon the decided cases, 
therefore, alone, and if we could not resort to them, 
upon principle, it is clear, beyond all doubt, that this 
affidavit is sufficient. 


The rest of the Court concurring, the rule was 

Discharged. 
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Lamb Frederick Simon Newcomb. 
Same tJ. Mary Edwards, (a) 



TN the first of these cases, the afiidavit to hold to bail, Affidavits to 
sworn by the Plaintiff, stated that the Defendant was 
“ justly and truly indebted to this deponent, in the sura stating c. D. 
of 400/.,” “ as indorsee of six several bills of exchange, be « justly 
four of the said bills for 50/. each, drawn by one /f/7- debteTto this 
Ham Oldham upon, and accepted by, the said Frederick deponent” in 
Simon Newcomb, payable to the order of the said William t a^indorseT” 
Oldham, at a certain day now past, and indorsed to this of bills of ex¬ 
deponent ; and the two other of the said bills for the sura change 

(irjiw^n, bv 

of 100/. each, drawn by James Oldham and Company, 
upon, and accepted by the said Frederick Simon Newcomb, and accepted 
payable to the order of the said James Oldham and Com- paya^ie^o the 
pany, at a certain day now past, and indorsed to this de- order of the 
ponent,” &c. The affidavit, in the second case, sworn 
by the Plaintiff, slated, that the Defendant was “justly now*^pa"t,1md 
and truly indebted to this deponent, in the sum of 36/., as indorsed to 
indorsee of a certain bill of exchange, drawn by James The^otheT'by 
Oldham and Company, upon, and accepted by, the said A. B., stating 
Man/ Edwards, payable to the order of the said James be 

CC jus tl y 

Oldham and Company, at a certain day now past,” &c, fj.uiy indebted 

to this depo- 

Taddy Serjt. now moved that these bail-bonds might 
be delivered up to be cancelled, and that the Defend- indorsee of a 
ants might be discharged, on entering a common ap- 

drawn bj £,F» 

upon, and accepted by, the said G.H., payable to the order of the said £.F. at a 
certain day now past:” Held to contain a sufficiently certain description of the 
respective debts of C.JD. and G,M, 

(a) These cases were decided thought advisable to place them 
on the 7 th Novemifri but it was after the preceding case. 


pearance, 
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pearance, on the ground that it did not appear that the 
Plaintiff had any right to sue on the bills of exchange 
mentioned in the affidavits; (no indorsement to the 
Plaintiff being stated in the latter of the affidavits, and 
the indorsement being stated too loosely in the former 
of them;) and that the proper form in such cases was, 
to state that the bill was payable ^o the drawer, or his 
order, at a certain day then past, and by him, the 
drawer, indorsed to the deponent (a). He cited Pet’kes 
V. Severn (b), and admitting that the prior case of Brad- 
shav3 V. Saddington (c) was,' at first view, against him, 
observed, that in that case, the affidavit was, as perhaps 
it might be, in general terms, not setting out title ; but 
that where the Plaintiff chose to set out his title, he 
most do it correctly. 

Rule refused (d), 

(a) See Tidd's PracU Formst (c) 7 Eajtf 94. 
it. {d) C. J. was absent. 

(&) 7 Eastf 194 . 
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Charlton and Wife v. Driver. 


US 



Nov* tp 


the trial of this cause, before Dallas C. J.j at 
the Westminster after Hilaty term, 1820, a 

verdict for the PlaintiflP, for 60L 85 . 4(i., was taken by 
consent, subject to the opinion of the Court, on a case, 
of which the following is the substance. The Plaintiffs, 
being possessed of an estate in Surry, which they held 
by lease from the Archbishop of Canterbury, dated the 
9th May, 1812, for the term of 21 years,'and which 
would expire on the 9th May, 1883, did, on the 20 th 
November, 1816, in consideration of the rents and co¬ 


J. being pos¬ 
sessed of cer¬ 
tain premises 
held under an 
archbishop by- 
lease, renew¬ 
able from time 
to time on 
payment of 
certain fines 
and fees, de¬ 
mises the pre¬ 
mises for a 
term to B., 


venants reserved and contained on the part of the who covenants 

lessees to be paid and performed, grant an under-lease 1 * *^*[.^* 

of part of the above estate to the Defendant and h|s time, and at 

brother (since deceased) for a term of 18 years, from . 

Lady-day, 1815, in which last lease, the l^Iaintifls cove- term,^p** to*** 

nanted with the lessees, at the end of the above term, to -d. or the 

grant them a new lease of the said premises, for such 

further time as would make in the whole 59 years from the fine and 

Christmas, 1775, at the same rent, and which 59 years few which, up* 

term so to be granted, would expire at Christmas, 1834, 

and at which period the interest of the lessees would of the lease 

determine altogether. There was a covenant in the last 

lease by the Defendant and his brother, That they mndd, mises demised, 

Jrom time to time, and at every time during the said term 

. . or payable, by 

* ^ 18 years, pay unto the Plaintiffs, or the said archhkhop, respect 

such part of the Jine and fees, iiohich, upon every renewal of the premises 

demised to B.* 

A. afterwards renews his lease under the archbishop for a period exceeding, by five 
years, the term demised to B .: Held, that B. was not liable, upon this covenant, to 
pay the whole of the fine and fees incurred by A. upon the renewal of his lease 
to the extent above mentioned, but only a part of such fine and fees, commensurate 
with the interest which B* had acquired in the premises. 
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hy the Plaintiffs of the lease by isohich they held thept’emises 
thereby demised {among others), should he paid or payable 
hy the Plaintiffs, in respect of the premises thereby de¬ 
mised to the Defendant and his brother. The lease, 
dated the 9th May, from the archbishop to the 
Plaintiffe, was a renewed lease, as was also the lease 
dated the 20th November, 1816, from the Plaintiffs to 
the Defendant and his brother, who paid to the Plain¬ 
tiff their proportion of the fine and fees on such renewal. 
On the 9th May, 1819, seventeen years after the last 
lease from the archbishop was granted, the Plaintiffs 
again renewed their lease with tlie archbishop; and upon 
such renewal, the premises, the subject thereof, were de¬ 
mised by the archbishop to the Plaintiffs, for a term of 
21 years, commencing on the 9th May, 1819, the date 
of such lease. This last term would expire on the 9th 
May 1840, and the 59 years term agreed by the Plain¬ 
tiffs to be made up and granted to the Defendant and 
his brother, would expire at Christmas, 1834', when their 
interest woufd terminate. The Plaintiffs, on the last 
renewal, on the 9th May, 1819, paid to the archbishop 
the sum of 1,1 J 8/. for a fine thereon, and 16/. for 
the fees on such renewal, of which fine and fees so paid 
by the Plaintiffs for such renewal, the sum of 81/. 3s. 4d. 
was paid, in respect of the premises demised by the 
Piaintifis to the Defendant and his brother, but with re¬ 
ference to such extended term granted to the Plaintiffs 
as aforesaid, and exceeding, in point of time, the interest 
which Defendant and his brother were entitled to in 


these premises five years and upw'ards. The Defendant’s 
proportion of the above sums of 1,118/. and 167. (in re¬ 
spect of that part of tlie estate which had been demised 
to him and his brother by the Plaintiffs,) in the event of 
the Defendant’s being liable to reimburse the Plaintiffs 
so much of the fine and fees as was applicable to 
the whole exti^ded term of seven years, obtained by 

such 



IN THE Fiasir Year of GEO* IV. 


34? 


such last rcncwah &s claimed by the Plainti^* wa^ 
81/. 3s. Afd.i but, in the event of the Defendant being 
liable to reimburse the riaintifia such part only of 
that sum as may be applicable to the Defendant’s in¬ 
terest in the said premises, and to the period which 
would elapse between Lady-^day, 1833, (when the De¬ 
fendant’s present leafe would expire) and Christmas^ 
1834, (up to which time only he would be entitled to have 
the term granted to him and his brother enlarged, being 
one year and nine months, or thereabouts,) then his 
proportion of the above sum would be no more than 21/. 
The Plaintiffs declared in covenant on the lease of the 
20th November, 1816, for 81/. 3s. 4£?., stating that sum 
under a scilicet as having been paid by them in respect 
of the premises demised to the Defendant and his bro¬ 
ther, for the fine and fees on the last renewal. The 
Defendant pleaded that the Plaintiffs ought not to have 
their action for more than 21/. stating that such part of 
the said fine and fees upon such renewal as aforesaid, in 
respect of the premises demised to the Defendant, 
amounted to 21?. and no more, and a tender of that 
sum to the Plaintiffs, with a jrrqfert in curiam of the 
money tendered. The Plaintiffs replied, that such part 
of the said fine and fees so paid bpon such renewal as 
aforesaid, in respect of the demised premises, amounted 
to a larger sum than 21/., to wit, the said sum of 81/. 
35. 4f/. mentioned in the declaration; whereupon issue 
was joined. The question for the opinion of the Court 
was, whether the Plaintiffs were entitled to recover 
more than the sum of 21/. paid into Court. If so, the 
verdict was to stand; but, otherwise, a nonsuit was to 
be entered. 

* 

Tctddy Serjt., for the Plaintiffs, argued that, from 
the express words of the covenant, and the length of 
the term granted to the Defendants, it wRs evident they 

intended 
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kitended and undertook to pay fines &nd fees from time 
to time» and to an amount more than commensurate 
ivith their interest in the premises. 

Sed per Curiam, It is a reasonable) and ^most a 
necessary, construction, that the Defendants intended to 
pay cmly fines commensurate with, their interest in the 
premises. Let there be a 

Nonsuit entered. 



t 
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Henry Warter and Margaretta Mary Eliza- iVbv. 17. 
BETH Warter, Infants, by their next Friend, 

V, John Hutohinson (surviving Trustee), and 
Margaretta Elizabeth Warter, an Infant, 
by Jane Warter, her Guardian. And Jane 
Warter, Wid6w, and Margaretta Eliza¬ 
beth Warter, by the said Jane Warter her 
next Friend, John Hutchinson and Henry 
and Margaretta Mary Elizabeth ’Warter, 
by their next Friend^nd Guardian. 

‘k 

'^pHESE bills having been filed by the respective 7 V M. devised 

parties, for the purpose of carrying into effect the 

trusts of the will hereinafter stated, and declaring the and assigns, 

rights of the several parties, the causes came on to be 

° ^ . t v>hew,J.R.M 

heard son of his 

sister M. JV., should attain si ; and if he should die in the mean time, until 
H. IV.y second son of M, W., should attain si ; and i(H. fV. should die in the 
mean time, until the daughter of M. W. should attain si ; in trust, to raise 
out of the rents, or by sale or mortgage, sooo/., and pay the same to H. 
when he attained si ; and if M. IV. sliould have more than one younger child, to 
raise out of the rents 3000/., and pay the same among such younger children, share 
and share alike, when they should severally attain si; and, upoh further trust, to 
apply a proper sum out of the rents, for the education and maintenance of J. R. M, 
tv. till he should attain si, and then to pay him the residue of them, if any should 
remain after performance of the before>mentioned trusts ; and, if J. R. M. M'. should 
die before si, then to apply a sufficient sum from the rents for the education and 
maintenance of H. W. till he should attain si, and then to pay him the residue of the 
rents, if any should remain after performance of the before-mentioned trusts, and in the 
mean time to place out at interest, for the benefit of his nephews, the money arising 
from the said rents; and, when J. R. M. W. should attain sx, or, in case of his 
death, when H.W. should attain si, or, in case of his death, when the daugh¬ 
ter of Af.should attain si, to the use of J.W. and his assigns, for life, sans 
waste ; remainder to trustees, to preserve contingent remainders ; and, after the death 
of J. R. M. W.f to the use of the first, second, third, and ail and every other son and 
sons of the body of J. R. M. IV. lawfully issuing, severally, successively, and in re¬ 
mainder, according to priority of birth, and of the several and respective heirs male 
of his and their re->pcctlve body and bodies lawfully issuing, the elder always to take 
before the younger, and the heirs male of his and their body and bodies issuing ; and, 
in default of such issue, to the first, second, and third, and all and every other daugh¬ 
ter and daughters of the body of J. R, M. IV. lawfully issuing, severally and succes¬ 
sively, according to priority of birth, and of the heirs male of the respective body and 
bodies of such first and other daughters lawfully issuing, the elder of such daughter 
and daughters, and the heirs male of her and their body and bodies, always to take 
before the younger of them, and the heirs male of her and their body and bodies issu- 
VOL. II. C c ing; 
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1820. heard before his Honor the Vice-Chancellor, on the 
'w^RXER 5 7th March, 1820, when the following case, in sub- 
V. stance, was ordered to be stated for the opinion of this 
Warter. Court: Thomas Meredith, of Pentrchychan Hall, in 
ing ; and, for jjjg county of Denbigh, by his will, dated the 8th 
issue, to the use 1801, duly executed and attested to pass 
ofH^.andhis real estates, (after directing payment of his debts 
waste-^^re- funeral expenses,) devised his capital and oiher 
jnaindertotrus- messuages, tenements, lands, and hereditaments, with 
tees, to preserve ^i^gjr respective appurtenances, cliarged with two an- 
and estates, and nuities, to trustees, their heirs and assigns, until his 
then to the use nephew, John Warier, the son of his sister Margarctla 

and daughters, should attain the age of 21 years; and, if he 

in like manner should die in the mean time, until Ilenrj Warier, the 

as to the sons ggeond Son of the said Margarctta Warier, should arrive 
and daugliters ... 

of ; and, at that ago; and, if the said//tvnvy JVarlcr should die 

for default of jn nieaii titiic, until the daugliter of the saitl Mai~ 

such issue, to - i i i ^ ^ 

the use of his should arrive to tliat age ; upon trust, among 

niece, the other things, to raise out of the rents and profits of the 

pi’umises, or by sale or mortgage thereof, or of a com- 

signs, for life, peteiit part thereof^ the full sum of 2000 /., together 

jn«jwaste, and with all costs and charges attending the raising of the 

of her sons and P‘‘y same to the said Henry Warier, 

daughters, in the younger son of his sister Margareita Wartei", as 

like manner as attained the age of 21 3’cars; and, if his 

to the sons and _ o ' 

daughters of sister should happen to have more than one younger 

J. R. M. JV. child, to raise out of the rents, issues, and profits of the 

and H.W.; . . » ^ i 

and,for default pi’^mises, the full sum of 8000/., and pay the same to 

of such issue, aud amongst such younger children, share and share 
to the use ^of 

jW. in fee: Provided that whoever became possessed of the lands should take 
devisor’s name, and live in his house, otherwise the devise to be void as to the person 
refusing ; his plate and furniture to remain in the house as heir-looms. T, M. died, 
leaving his sister her sou';, J. E. M. PFl, H. JV., and three younger children, 

alive. J. 12 . M. W. married, and died under age, leaving a daughter, M.B< M. IV. 

Held, that, on the death of J.R. M. fV., M. E, M, fV. became entitled to the lands 
devised, as tenant in tail male, subject to the annuities, &c.; that the heir-looms, being 
personalty, vested in her at the same time, and that she was entitled to the posses¬ 
sion of them } and, that th^^ptj^onal representative of J. R. M. W. was entitled to 
the savings of. the rents and prints of^the estates accuied in the life-time of J, R. M. 
jfV., subject to the annuities, Sic. 

alike, 
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alike| os soon as they should severally attain tlieir ages 
of years ; and, upon further trust, to pay and apply 
a proper sum of money, arising from the rents and 
profits of the premises, for the maintenance and edu¬ 
cation of his nephew, i7o/%« Warier, till he shouUl arrive 
to the age of 21 years; and, when John Warier shonld 
attain that age, to pay him the residue of the rents, 
issues, and profits of the premises, if any should remain 
after performance of the before-mentioned trusts; and, 
if John Warier should happen to die before he attained 
the age of 21 years, then to pay and apply a sufficient 
sum of the money arising from the rents and profits of 
the premises, for the maintenance and education of his 
nephew, Ileurij Warier, till he shoukl attain the age of 
21 years j and, when Henry Warier should arrive at 
that age, then, upon trust, to pay him the rest and 
residue of the rent, issues, and profits of the premises, 
if any should remain in their hands after performance 
of the before-mentioned trusts; and, in the mean time, 
to place out the money arising Irom the rents and 
}>rofits of the premises, at interest, for the benefit and 
advantage of his said nephew; «and when and as soon 
asjohti Warier should attain the age of 21 years, or, in 
case of his death, when and as soon as Henry Warier 
should arrive at that age, or, in case of his death, when 
and as soon as the daughter of Margareila Warier 
should arrive at the age of 21 years, he gave and 
devised the premises, with their resijcctive appur¬ 
tenances, subject as aforesaid, to the said trustees, their 
heirs and assigns, to the use of his nephew', John Warier, 
and his assigns, for life, sans waste; remainder to trus¬ 
tees, to preserve contingent remainders; and, after the 
decease of John IVui tcr, to the use of the first, second, 
third, and all and every other sou and sons of the body 
of John Warier lawfully issuing, severally, successively, 
and in remainder, as they and every of the^ should be 
in priority of birth , and seniority of age, and of the 

C c 2 several 
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1830. several and respective heirs male of his and their 
WARiia ^®®P®ctive body and bodies lawfully issuing, the clSwr of 
V. such son and sons, and the heirs male of his body, being 
WAKTJtR. always to be preferred and to take before the younger of 
them, and the heirs male of his and their body and 
bodies issuing; and, in default of such issue, to the use 
of the first, second, third, and all and every other H^pgh- 
ter and daughters of the body of John Warier lai^lly 
issuing, (severally, successively, and in remainder, one 
after another, as they and every of them should be in 
seniority of age and priority of birth,) and of the heirs 
male of the respective body and bodies of such first and 
other daughters lawfully issuing, the elder of such 
daughter and daughters, and the heirs male of her and 
their body and bodies, always to be preferred and to 
take before the younger of them, and the heirs male of 
her and their body and bodies issuing; and, for default 
of such issue, to the use of his nephew, Hemy Warier, 
the second son of the said MatgarcUa Warlet', and his 
assigns, for life, sans waste; and, after the determination 
of that estate, to the use of trustees, to preserve con¬ 
tingent uses and estates; and, after the decease of 
Henry Warier, to the use of liis sons and daughters, in 
like manner as to the sons and daughters of John 
Warier ; and, for default of such issue, to the use of his 
niece, the last-born child of his sister Margaretta Warier, 
and her assigns, for life, sans waste; and, after her de¬ 
cease, to the use of her sons and daughters, in like 
manner as to the sons and daughters of John and Henry 
Warier ,* and, in default of such issue, to the use of his 
sister Margaretta Warier, in fee : Provided always, 
that John Warier, or whatsoever other person or persons 
should, by virtue of the devisor’s will, become possessed 
of or entitled to his estates, should, from the time he, she, 
or they should become so possessed, take upon himself 
herself, or themselves, the surname of Meredith, and 
should make tlie mansion-house of Pentrelychan Hall, 

aforesaid, 
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aforesaid, their usual and common place of residence; 
and, in case JoAn Warier should refuse or neglect to 
reside at, and make use of, Pentrcbijckan Hall, as his 
usual place of residence, and take upon himself the 
surname of Meredith, then the will was to be void, to all 
intents, with respect to him, and all and every other 
and person^ claiming under him who should so 
reirase to comply with such directions; and in like man¬ 
ner in respect to Henrij Warier, and the daughter of 
Margarettn Warier, and every other person and persons 
claiming under them by virtue of the devisor’s will, in 
case he or they should refuse to take the surname of 
Meredith, and reside at Pcntrehychan Hall; and as to 
all his household goods and furniture, and all his silver 
plate whatsoever, that should happen to be at his 
mansion-house at Penty'ehjchan Hall at the time of his 
death, he ordered that the same, or any part thereof, 
should not be sold, disposed of, or removed frdtn 
thence, but that the same, and every part thereof, 
should be deemed to be heir-looms, for the use of the 
heirs of Pcntrehychan Hall for ever; of which will the 
devisor appointed Pickard Ed'veards, and his aunt Mary 
Newton, executors. 

The devisor being dead, his will was proved in the 
C'*'Onsistory Comt of St. Amyh by both executors. 
Josqih Warier and Margaretta his wife, John Richard 
Meredith Wartet', (in the will called Jolm Warier,) their 
eldest son, and Hemy Warter, their second son, also 
named in the will, survived the devisor; and Joseph 
Warter an4 Margai-etta his wife also had living, at the 
death of the devisor, three other younger children, viz. 
Joseph, Thomas, and Margaretta Mary Elizabeth, beigg 
the daughter mentioned in the wiU> 

John Richard Meredith Warier, on or about the 5th 
August, 1816, duly intermarried with dawe Jones; and 
on or about the 6th April, 1817, died intestate, without 

Cc 3 
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Warteb 


Vt 

Warteb. 


having attained his age of 21 years, leaving Jane WarteTi 
his widow, and Margaretia Elizabeth Meredith Warier, 
his only child by her and heir at law, him surviving. 

The questions for the opinion of the Court are, 

First, Whether, upon the death of the said John Mi- 
chard Meredith Warter, under 21 years, the said Margaret 
Elizabeth Meredith Warter, his only child, becaral^' And 
is now entitled, as tenant in tail male, to the said devised 
estates and premises, cither as a legal or equitable estate; 
and whether she was entitled to the possession of the 
said premises immediately on the death of ,her father, 
or at any and what subsequent period of time. 

Second, Whether the articles directed to pass as 
heir-looms, being personalty, vested in her absolutely; 
and whether she, on the death of her father, or at what 
other period, was entitled to the possession thereof. 
Third, And who, whether the said infant child of 
the said John Michard Meredith Warter, his widow, or 
llie said Henrif Warter, is entitled to the savings of the 
rents and profits of the estates accrued due in the life¬ 
time of the said John Richard Meredith Warter. 

This case was twice argued: first, in Trinity term 
last, by PeaJic Serjt., lor M. E. M. Warter, and 
Blosset Serjt. for Henry Warter ; and now, by 


Lens Serjt. for M. E. M. Warter, and Vaughan 
Serjt. for Henry Warter. 

For M. E. M. Warter, it was thus argued ;— J. R. M. 
Warier took a vested estate immediately on the death of 
the testator, though he was not to enter into possession 
till he attained 21. On his death, before attaining 21, 
his daughter took an estate in tail male. There are 
tVo sets of provisions in the will: one set relates to the 
maintenance and education of parties who may come 
into the estate while under age, and the disposition 
of the profits while such parties continue minors j the 

other 
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other points out the course in which the^lestator in* 
tends the various objects of his bounty should succeed 
to the property. If the first of these two sets of pro¬ 
visions be taken separately, without considering the 
eftect of the other at the same time, some confusion 
may arise as to what might have been the testator’s in- 
tenti^; but if the two sets of provisions be considered 
togither, as they ought to be, in order to collect the 
intention from the whole of the will, then it is clear that 
the living till 21 was never intended by the testator as a 
condition precedent to J, It» M. WaHer\ being entitled 
to the estate, but was merely mentioned to specify the 
time when he should come into the management and con- 
troul of it, and the case then falls completely within the 
decision of Man field v. Dugard («), which was a stronger 
case than the present. That case was recognised in 
Goodtitlc d. Hayward Whitby (Z>), where Lord Man^eld 
puts the very case now before the Court. The doctrine 
is well established, being founded on Bora&torC% case (c), 
and repeatedly recognised in subsequent cases, Doe d. 
Wcedon v. Lea (d), Tomkins v. Tomkins {e). If this 
be so, the trustees took a chattel interest sufficient to 
enable them to perform the trusts of the will; for, if 
these trusts could be performed by any quantity of 
estate less than a fee, the trustees take no more than is 
sufficient for their purpose, Curtis v. Price (/), Doe d, 
Lee Compere v. Hicks (g). Doc d. White v. ^imp- 
son (h). The heir-looms also vested in him when the 
estate vested, Carr v.Lm'd Erroll{i), —Sir W* Cordelias 
case {k), Liefe v. Saltingtone (/), Dighton v. Tom- 
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1820 . 
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V. 

Wartek. 


(fl) X Bq* Ca. Abr, ijj. 
(A) I J 3 «rr. * 33 . 

(f) 3 Rep> 19. Feamct 
6th ed. 

(d) 3 r.u* 41. 

(ff) Cited z Burr, »34. 
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1^) 7 3 r. B. 433 * 

\fi) 5 East^ z62. 
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1820. linson («),# Yates v. Compton {b\ Denn v. Satter* 
(^)> were *^^80 cited. 

V. For Henry Warier, it was thus argued; —It may be 

Warter. admitted that the provision in the will as to J. It. M, 
Wai ter^& dying before 21, is not a condition precedent; 
but it is a condition subsequent, which, on his dyin^^ 
fore 21, devests the estate which Vested in him this' 
death of the testator. The same words may effect the 
testator’s intention, Stocker v. Edwards (d). The in¬ 
tention must prevail in a will, where that intention is 
consistent with law; but, then, the intention must ap¬ 
pear on tlie will. Now, here there is no intention 
expressed by the testator to provide for the issue of 
J. R. M. W. in case of his leaving issue before 21. The 
event of his dying before 21, leaving issue, was not in 
the testator’s contemplation; and if so held to be, many 
of the provisions of the will must be expunged. The 
testator had in view the possibility of J. R. M. WJs 
dying without issue before 21 ; and for that contingency 
he has expressly provided, directing the profits in such 
case to go over to Hcmy. But it is clear, the contin¬ 
gency of J. R. M, dying before 21, and leaving 
issue, did not occur to his mind; for, if it had, there 
would have been a provision to meet such contingency; 
and it cannot now be provided for, unless the Court 
interpolates the words, “ if he should die under 21 
without issue, which there is the less ground for doing, 
as the will Was evidently drawn by one. skilled in law. 
The decision in Edwards v. Hammond, reported in 
Shower under the name of Stocker v. Edwards, turns 
entirely on the supposed existence of those words ; 

(fl) I Corny ns, 194. S, C. t ^ 5^9* 

PeereWms, 149. » Show. 398, 

Z PeereJVi^s. 308. 

though; 
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though, upon a reference to the record in argfinga lateif 
case (a), they were found not to be in the will; but here 
the testator nec voluit nec dixit. Nothing is more usual 
than for a man to forget or omit provisions in a will, 
which it might have been prudent for him to have 
iHll^ted, especially in such a case as the present for it 
ll itiuch out of the ordinary course of things that a man 
should marry, die, and leave issue, before he attains 21. 
But, if there be such an omission, the Court cannot 
supply it. If the testator meant the estate to descend to 
J. JR. JM. TV's child in such a case, why has he left the 
rents and profits to Henr^, upon It. M. TV.'s death 
before 21? It is not necessary to answer the cases 
cited on the other side; they may all be admitted, and 
are not at variance with the present case. In those 
cases no condition was annexed to the devise, and the 
sipgle question was, whether an estate vested or no; 
there were no words to raise the point, whether a dying 
before 21 would devest that estate. Bratansxmrd v. Ed~ 
xvards {b) is very like the present case; and Bromfield v. 
Crmdcr {c) seems in point for what is now contended. 
So, Doe d. Hunt v. Moore (r/)., Hodgson v. Ambrose (e), 
and Ha^ v. Earl of Coventry {/), show that the 
words of a devise cannot be extended by implication. 
As to the other points, it may be admitted that the first 
taker of an estate tail would be entitled to the heir¬ 
looms, and that the trustees would not take a greater 
estate than would suffice for their executing the various 
trn.sts under the will. 

Ill reply, it W'as urged, that Bromfield v. Cremder, 
and Doe d. Hunt v. Moore^ turned on the particular 
provisions of the wills on which they were decided, and 

(a) bromfield v. Cro’wder^ (d) 14 East. 60I. 

I N.R. 3 I 3 ' Bou^. 343. 

(i) a Ecs. 343. (/) 3 T.R. 83. 

(f) I'JV.R. 313. 

thus 
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thus did not apply to the present case, if the two sets of 
provisions in Thomas Merediths will were, as they must 
be, taken together. All the reasoning on the other side 
rested on the Separation of these provisions, and the con¬ 
struing them singly; a construction which the Court 
would never make, but would rather seek to discover 
the intention from the contents of, the whole will taken 
together. If so, the cases cited at first were directly in 
point. 

The following certificate was afterwards sent; 

This case has been argued before us by counsel; we 
have considered it, and are of opinion. 

First, That, upon the death of John Richard Meredith 
WartcTy under the age of 21 years, Margaretta Elizabeth 
Meredith Warier, his only child, became, and is now, 
entitled to the devised estates and premises, as tenant in 
t^il male of the legal estate; and that she was entitled to 
the possession of the said premises immediately on the 
death of her father, subject, however, to the annuities, 
debts, and legacies charged by the will of Thomas 
Meredith, 

Secondly, That the articles directed to pass as heir¬ 
looms, being personalty, vested absolutely in the said 
Margaretta Elizabeth Meredith Warier, on the death of 
her father, and that she was then entitled to the posses¬ 
sion thereof. 

Thirdly, That the personal representative of the said 
John Richard Meredith Warter is entitled to the savings 
of the rents and profits of the estates, accnied in the 
life-time of the said John Richard Meredith Warter, 
subject) however) to the said debts and legacies. 

R. Dallas, 

J. A. PabX) 

J. BureougH) 

J. RicharssoNi 


. 1820 . 


Wartbe 

•V. 

Wartbh. 


Dei,1, 1820 . 
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Daly v. Beooshoft. 


1820. 



Nov> 30 . 


QNE of the bail brought up to justify m this case, A turnkey can- 
was a turnkey of the King’s Bench prison. He 
was opposed, as falling within the rule of HU. 7 Geo. 2., 
which forbids sheriff’s officers, and others concerned in 
the execution of process, from becoming bail; and the 
Court being of opinion that he fell within the rule* he 
was rejected. 


Lansoes Serjt. for the Defendant. 
Onsloxo Serjt. for the Plaintiff. 


Handford V, Palmer. j^^v. zo. 


^HE Plaintiff declared, that in consideration he i. The de- 
would, at the request of the Defendant^ deliver and 
lend the Defendant a certain horsey from the 10th of consideration 


November to Lady-day, the Defendant undertook and Plamtiffwould, 
promised that he would take proper care of the horse, Defendant, 
and would, at Lady-day, return him to the Plaintiff in lend him a 
as good a condition as he was in at the time of the p^’_ 

Defendant’s making that promise; or that, on failing to mised to take 
do so, he would pay the Plaintiff 151. 15s. Breach, 

that Defendant did not take care of the horse; nor did and return * 

him to Plain¬ 
tiff in at good a condition at he was in at the time of the proniise, or pay fifteen 
guineas f the contract proved was, in addition to these terms, that the Defendant 
should find the horse meat for his work .* Held, that the contract was sufficiently 
stated in the declaration, and according to its legal effect. 

A party who borrows a horse it bolmd to keep it, unless an agreement is made 
to the contrary, 

he, 
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he, at Lady-day^ return the horse in as good a con¬ 
ation as he was in at the time the promise was made; 
nor did the Defendant pay the \5l. 155. 

At the trial, before. Bmrough J., Wells Summer 
assizes, 1820, the contract proved was, in addition to 
the terms above stated, that the Defendant should^iind 
the horse meat for his •voork. Verdict for the Plaintiff, 


Lens Serjt. having obtained a rule nisi for a new 
trial, on the ground of a variance between the contract 
stated in the declaration and that given in evidence, 
urged, that it did not appear, from the declaration, 
whether the Plaintiff or Defendant was to feed the horse 
during the time of the loan, and that, therefore, the 
whole of the consideration for the bargain was not 
stated. 


• Pell Serjt., for the Plaintiff, answered, that the con¬ 
sideration was set out in substance and effeet; and that 
a promise to take care of a horse, is a promise ft) feed 
him, if nothing is shown to the contrary. 

Dallas C. J. If it had been part of the contract 
that the Plaintiff should feed the horse during the time 
of the loan, and he was not properly fed, the Defendant 
would not have been liable for that. Every contract 
must be truly stated, and according to its legal effect J 
but it is sufficient, if it bo stated according to its legal 
effect. The point then, is, whether this contract is 
set out according to its legal effect; and we must, 
therefore, enquire what the law will imply on such 
a contract; and the natural presumption and intend¬ 
ment of law is, that a party who borrows a horse is 
bound to keep it, unless, at the time, something is said , 
to the contrary. But independently of this, the rule as 
to setting out contracts is, that it is sufficient to set out 
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such parts of them as are relevartt to the consideration 
and breach, and will entitle the Plaintiff to recoveh 
The Plaintiff, here, does set out that which will entitle 
him to recover. He does not complain that his horse 
has not been fed, but that he has not been returned in 
good order. 

Park J. expressed himself of the same opinion, and 
referred to Coiterill v. Cujf (a), Tempest v. Maiding (b), 

Burrough J. It is a rule in pleading, that you need 
not set out what the law implies, and it implies here 
that the IJefendant should feed the horse; if the De¬ 
fendant did not feed him, how could he return him in as 
good a condition as he received him ? 

Richardson .T. It may not be necessary, in all 
cases, to set out the whole contract, but only so much •as 
makes the consideration for the promise. I think the 
engagement to find meat was no part of the consider¬ 
ation for the Defendant’s promise. If the converse had 
been the case, and the Plaintiff had engaged, it might 
have been so. Sufficient appears on the declaration, to 
show the consideration for the Defendant’s promise. If 
a horse is lent, surely, the law, where nothing is agreed 
to the contrary, casts on the borrower the obligation of 
feeding the horse. But, in effect, the contract is so 
stated, when it is said, the Defendant promised to take 
care of him. 

Rule refused. 


sei 

1820 . 

Hakdford 
**».. 

Palmer. 


(«) 4 Taunt, %%$* 


{b) l8. 



CASES m MICHAELMAS TERM 


S6S 


18 « 0 . 


Nov, ai. 


Peacock v, Purvis. 


A stranger be¬ 
came possessed 
of a crop of 
growing corn 
by purchase at 
a sale under a 
^ri facias^ 
upon which 
sale the land¬ 
lord was paid 
a year’s rent.' 
The landlord, 
before the corn 
was ripe, dis¬ 
trained it for 
rent due subse¬ 
quently to the 
sale : Held, 
that the distress 
was ill. 

Growing corn 
sold under a fi¬ 
eri facias can¬ 
not be distrain¬ 
ed for rent, un¬ 
less the purcha¬ 
ser allow it to 
remain on the 
ground an un¬ 
reasonable time 
after it is ripe. 


J^EPLEVIN for growing corn. Cognizances for lialf 
a year’s rent, due the 12tli of May^ 1819. Pl^as. 
First, m>n teniiii; second, a writ of Jieri facias issued 
upon a judgment recovered by the Plaintiff, in Hilary 
term, 1819, against W. Peacock, under which the sheriff 
seized the corn on the 28th April, 1819, and, having 
paid the landlord one year’s rent, sold the corn (not say- 
ing hy agreement in writing) to the Plaintiff, who then 
became possessed of the same. There were also pleas, 
stating a custom for a waygoing crop. General demurrer 
and joinder. 

Hullock Serjt., for the Defendant, stated the question 
th be, whether growing corn seized under a feri facias 
is liable to the landlord’s distress, in respect of rent ac- 
ci?«ing subsequently to the seizure under the f. fa., the 
sale, • and the sheriff’s departure, \_Burrongh J. And 
before the corn could be‘taken away] and objected, first, 
that the pleas were bad on the face of them, in respect 
of their not showing (as he contended they ought under 
the statute of frauds), that the property in the corn 
(being an interest in land) was transferred to the Plain¬ 
tiff by writing, a degree of certainty necessary in a 
plea, though the rule might be otherwise as to a declar¬ 
ation. Case V. Barber {a), Enmerson v. Heelis {h), 
Crosby v. Wadsworth {c). But the Court being against 
him on this point, and observing that assignments 
of terms of years were commonly pleaded without a 
statement of, any writing, lie then urged, that admit¬ 
ting that growing crops could be taken in executihn 

(rt) Sir T.Raym. 450. And (<&) a Taunt. 38. 

I Wms^Raund. %’](). [c) b Easts Coz. 

(which 
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(which could not now be disputed, though it was by no 18SO. 

means clear how the law became established), a party ■' 

' ^ PiELACOCK 

who purchased such crops under a fieri facias^ purchased * 

them, subject to all the legal liabilities which attached to Purvis. 
them. Liability to a distress for rent was an inseparable 
incident to all goods found on a tenant’s premises, and, 
by the 11 Geo. 2., growing crops were, in this respect, 
placed on the same footing as goods and chattels. If a 
party bought a horse or cart under an execution, and 
chose to leave them on the premises, it \ras clear, they 
were liable to distress. If this corn had been sold by 
the tenant, it would also have been clearly liable, and 
tho sheriff could only sell it, subject to the liabilities and 
chai’ges which he found attached to it. Things pur¬ 
chased under an execution should be taken away at 
once, for they arc not protected after the. sheriff' is 
gone, Blades v. Arundale (a) ,• and, therefor^i the corn, 
ill the present case, could not be in custodid legis. Sp 
that, before or after it was cut down by the purchaser, 
the landlord was entitled to distrain it, like any other 
chattel on the premises. Parslow v. Crijips {b) and Baton 
V. Soutlihy (c), seemed to countenance this doctHne, 
though there was no decided case on the subject: gpit 
in Gucilliam v. Barkei' (d), there was a dictum of Them* 
son C. B. exactly in point. If the law were otherwise, 
the landlord might always be defrauded of the rent for 
a tenant’s olfgoing crop, by the tenant’s colluding 
with some fictitious creditor, and transferring the crop 
under an execution. 

UOyley Serjt, for the Plaintiff. If the doctrine ad¬ 
vanced on the other side be law, all writs otjlerifacias 
for the sale of growing crops will be nugatory j for no 

{a) i M.t^ S. Willesiiii. 

\b) 1 Comjm, »04. [d) I Price, a; 7. 

man 
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man will buy, unlessfhe can, be assured of r^pii^ the 
fruits of his purchase. Though, after the departure df 
the sheriffi crops sold under an execution arc not abso¬ 
lutely in oistodid legisy yet they are still within the ob¬ 
ject and scope of the proceeding; that proceeding is 
not a mere form 'to transfer the property to-a pur¬ 
chaser, but has for its object tp satisfy a judgu^t 
creditor, who wHl never be satisfied if a landlord can 
intervene and deprive him of his purchase. Admitting 
that, after a sale by the tenant himself, the crop, if 
not taken away, would be liable to distress by the 
landlord, the case here is very different from tliat of a 
sale by the sheriff. The sale by the tenant is not like 
that by the sheriff, a transfer by operation of law, to 
Satisfy a judgment creditor, with a provision to guard 
the rights of the landlord, by allowing him a year’s rent 
before any thing is paid over. In all the cases where a 
landlord has been permitted to distrain goods sold under 
an execution, the purchaser has left them, voluntarily, 
on the premises, omitting to remove them within a rea¬ 
sonable time: but here, the purchaser was obliged to 
leave his crop to ripen, and could not take it away 
b' , re harvest time, without committing waste and 
spoliation. So that the only question in all these cases, 
is, whether or no the property has been removed within 
a reasonable time; with respect to growing crops, the rea¬ 
sonable time must certainly extend to harvest. It would 
be most unjust, if the landlord, having had one year’s 
rent out of the sale of the crop on the Jieri facias^ should 
now be permitted to distrain for another half-year on 
the same crop. As to the cases, there is not one which 
authorises the Defendant’s plea, hr Baton v. Smthty^ 
the decision turned on another point, namely, that the 
emblements of an oftgoing tenant were not distrainable 
for rent of an incoming tenant. The dictum of 
TfM^on C. B., in Gwilliam v. Barket-f was extrajudicial, 

, . and 
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and seems to be contradicted in Moskins r, Knight (a), 1820. 

Bla^s V. Arundale does not apply. '"““v"*' 

i^AObCK 

V. 

Hulhchy In reply. Executors and assignees take by Ponvis. 
operation of law, and yet goods in their hands are dis- 
trainable for rent due from the testator or bankrupt: but 
the party here does ppt come in by operation of law. 

The sheriff indeed, may sell by operation of law, but 
the purchaser takes under his contract. 


Dallas C. J. Though this question is not altogether 
new, there certainly arc no decisions expressly in point. 
But different cases have been referred to; first, one in 
Wtlles; next, a case containing a dictum of the late Lord 
Chief Baron; and I shall begin by adverting to these, 
before I proceed to investigate the principles on which 
the present case must turn. In the case in tke 

questiem now before us was not decided, although it was . 
presented for the consideration of the Court; because, 
upon the facts of that case, it became unnecessary to de> 
cide it. But it was certainly stated, that if the present 
question should occur, “ it mig|;>t have required very 
good Consideration, it being a point of great cons, bi 
quence. That goods taken in execution, or even goods 
distrained damage feasant, arc in the custody and under 
the protection of the law, and, therefore, cannot be dis¬ 
trained for rent, is expressly holden in Co. Lit. 47 a., 
and several other books; dnd we are inclined to be of 
this opinion.”"— “ But we think we have no occasion to 
enter any further into this matter, because we arc all 
clearly of opinion, that if there had been no execution 
in the present case, yet the corn could not be distrained.” 
That case, therefore, only proves the Court to have 
thought, that this point, if presented for decision, would 
have required; their best consideration. Gwilliam v. 

{a) i M.tAS. MS* 


VoL. II. 


Barkct 
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Barker was similar, 4n &ct, to present case, ihotigh 
the question before the Court in that case is not tbe 
question here. 

It is admitted that a dictum is to be found m that 
case, in favour of the landlord’s right to distrain but 
that was not the point on which the decision turned; and 
this dictum of a moment is perjbaps impaired by what 
follows. I do not think the statute applies to oorn in 
the blade; it would be a monstrous thing to cut it in such 
a state.” So that it seems inconsistent with the argu¬ 
ment used to-day, and with the statute, because by the 
statute, corn in the blade may be distrained. This, there¬ 
fore, being a new question, that is a new question in 
judgment, and one on which no express decision can be 
found, we must recur to principle, in order to arrive 
at a decision; and, in considering the point on principle, 
we must look to the reason and sense of the thing. 
With respect to an execution on goods, the course of 
the sheriff is clear and easy; he seizes, makes a bill of 
sale, delivers the goods to the purchaser, and retires; 
and why does he deliver the goods? because he can 
deliver them, and is therefore bound to do so: that 
makes it necessary ibr us to consider the distinction be¬ 
tween goods and growing corn. It is admitted, the law 
authorises growing corn to be seized; and why? 
satisfy the judgmemt. 

But the writ of Jieri facias would be quite nugatory 
towards such a purpose, in a case like the present, if the 
right of the party were to cease the moment the bill of 
sale is executed, and if he were not allowed to wait till 
the corn became ripe and valuable, in order to reap the 
benefit of his purchase. With respect to goods, it is 
true, the sheriff, or the person purchasing of him, is 
bound to remove them within a reasonable time; but it 
is to the delivery that the law looks, and that must'be 
made within a reasonable time; so here, the sheriff is 

bound 
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bound to deliver^ ai^ in a reasonable time; but being 1820. 
so bound, when is it\e can deliver ? when the com is 

FjBACOCK 

ripe; and, after that period, it must not remain an un- 
reasonable time. Tl|p question, therefore, always is, Puavis. 
what is a reasonable time for delivery? and J fuUy 
agree with the counsel for the Plaintid', that the dj^ii^ery 
of "the. crop and the satisfaction of the judgment, are the 
objects of the law ; tHat not only things actually in the 
hands of the sheriff are in custodid legist but that, virtu¬ 
ally, all things taken in execution remain in such cus¬ 
tody till the sheriff can deliver them, so as to give effect 
to the judgment. If there be any doubt as to this, wc 
should refer to the statutes respecting landlords; by 
those statutes, growing corn is considered as goods; and 
the provisions touching a distress of such corn are, that 
it is to be distrained as if it were goods and chattels. 1 
put, therefore, the same construction on this case, in 
favor of creditors, aa^btmns, under the statutes, in favor 

• 

of landlords. My opinion clashes with no authority; 
and being called on to decide on principle, I think, on 
principle, the Defendant had no right to distrain. 

PAnic J. The question was well put by the counsel 
for the Defendant, with the addition which was made by 
my Brother Burrough ; and that is the fair question in 
this case. If the decision of the Court were any other 
than it is to be, the effect of the law would be entirely 
destroyed; because, how could the law be available to 
execution, if those who purchased under a sheriff were 
not allowed to retain what they had bought? But the 
doctrine is not entirely new; for, though there was no 
direct decision on the point in the case in WilleSt the 
language of the Court, there, is a pretty strong argu¬ 
ment, to show that their opinion was against what the 
Defendant contends for. 1 agree with the counsel 
for the Plaintiff in his argument, that if the law autho- 

D d 2 rises 
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rises this property to be taken under an execution) it 
authorises every thing which will make that execution 
available. Here, all was done which was requisite to 
render the seizure legal; the landlord had his deduction 
fairly allowed at the time, and the purchaser mu# be 
allowed to retain what the law has given him. .v|i| 

r 

Burbough J. I have a high opinion of whatever 
proceeded from the late Chief Baron Thompsont but I 
do not think that which has been ascribed to him was 
his deliberate opinion; and the intimation of the Court 
in WiUes is an authority the other way. I am clearly of 
opinion that these goods were in the custody of the law. 
For, how docs the case stand ? Here is a judgment cre¬ 
ditor, who purchases growing corn under an execution, 
but he has no satisfaction till the corn is carried away, 
and till then, he is under the protection of the law. The 
case of assignees and executors d^rs from the present: 
they stand only in the place of the bankrupt and tes¬ 
tator, and there is a continuation of the same right of 
property; here, the property is transferred from one 
hand to another. Supposing we were not to decide as 
we have done, it would only alter the practice, and cause 
executions to be kept alive from term to term, it being 
clear that the landlord is entitled to no more than one 
year’s rent on the execution of ajfer/ facias. 


Richardson J. I am of opinion, that crops in the 
hand of the sheriff‘’s vendee arc protected from dis¬ 
tress ; and this is a necessary consequence of allowing 
such crops to be liable to seizure. That, however, is 
clearly so, though little on the subject is to be found in 
the books. It has always been held as undoubted, which 
perhaps is the reason why so little appears; such crops 
hvefructus indmtriales, which would go to the executor, 
and therefore have been considered seizable as goods 

and 
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and chattels. But, where,the law authorises a seizure 1820. 
it authorises Hi that which will make the seizure available. 

p£AOOCIC 

Now here the seizure w'ould be utterly unavailable, if the 
purchaser csould not retain that which he bough|^. under Puavis, 
the ^i^eriff’s sale. Baton v. Southhy comes very ^ near 
tlvilj^rescnt case, though there it was not nec^sary to 
decide the point; bu^ the Chief Justice, in delivering 
the judgment of the Court, thought growing crops 
might be protected after sale by the sheriff. Though 
the statute of 11 Geo, 2. gives landlords great powers, 
which they did not possess before, yet it only enabled 
them to distrain crops in the same manner as other 
goods. But other goods must alwaj’^s be taken as sub¬ 
ject to any prior rights which may have attached to 
them: here, a right had attached to the crop in ques¬ 
tion, incompatible with the landlord’s distress. In order, 
therefore, to make the writ oi Jkri facias available to 
the purposes for which, by law, it was intended, there. 
must be, in this case. 

Judgment for the Plaintiff. 


Abbotts and Another v, JBarev. 


Nov* %S, 


^SSVMPSIT for goods sold and delivered, money xhe Defend- 
had and received, and the other money counts (a), ant having 
The following case, in substance, was proved at the trial "hJ 

PlaintiiT to sell 


goods to A,t who could not pay for them; and, on the nominal re-sale of these 
,goods by A.t in which the Defendant was really concerned, having obtained himself 
the money paid on such re-sale: Held, that the Plaintiff might, in an action for money 
had and received, recover of the Defendant the value of the goods unpaid for by A, 


(^i) There was a special count, which was abandoned. 

D d 3 before 



m 



Vt 

Barey. 
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before Par/t J. {London sitUiv^ after Trimiy terhi 
last): Phillips being indebted to the Defendant, for 
the purpose of discharging the debt, procured wines 
from t^e Plaintiffs, by a string of contrivances, w |Mt 
amol!l|Pid> to a gross fraud, paying the l^air^f^ 
only the price of the wines, and giving 
which was of no value, for the residue. In th&e 
contrivances, the Defendant was prime mover and 
participator, and furnished Phillipi with the money 
to pay in part. The wines were then, under De¬ 
fendant’s direction and brokerage, sold in Phillips^ 
name, to Bunyan, who accepted a bill drawn by 
Phillips for the amount, which Phillips immediately in¬ 
dorsed to the Defendant. 

The jury found a verdict for the Plaintiffs, on the 
ground that a gross fraud had been practised on them 
by the Defendant; the learned Judge giving leave to the 
.Plaintiff to move to set aside this verdict, and enter a 
nonsuit. Accordingly, 


Vaughan Serjt. having, in the last term, obtained a 
rule nisi to that effect ; 


Pell Serjt. now showed cause, and, after stating the 
circumstances of the fraud,'q^d v, Perrott{a) as 
governing the present case, which Dallas C. J. said 
he could not, in principle, distinguish from the 
present. 

Vaughan Serjt., contrd, endeavoured to mitigate the 
fraud, and to distinguish the case frcun HiU v. Perrotty 
observing that, in that case, the actioii was for goods 
sold and delivered ,* and contending that, in the pre- 


(«} 3 Wauttt, A74. 


sent 
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sent caiBe/there ..wag ijp money actually had and 
received. * 

§ is C. J. 1 think that this rule ought to ^ dis¬ 
and upon this plain ground, that |he |i|t^ave 
^’fraud in the Defendant, committed ,^’ him 
the medium qf Phillips* Nor can I distiriguish 
between Phillips and the Defendant in the prosecution 
of this fraudulent transaction, for Phillips stands in the 
light of agent to the Defendant, throughout the whole 
contrivance. But it is not necessary to go that iMigth, 
nor do I wish to come to any decision uncalled for by 
the case before the Court I confine myself, strictly, to 
this. Here was a sale of wines, the property of the 
Plaintifis, brought about by fraud and collusion, in 
which the Deiendant, who was to reap the benefit of 
such sale, W'as prime mover. Now, it is admitted, that 
a sale effected by fraud, works no change of property;. 
the property, then, in this case, remained in the original 
owner, and therefore I hold the profits of the sale^in 
Uie hands of the Defendant, to be so much money 
had and received by him, to jhe use of the Plain- 
tiffs, who were the original proprietors. On this 
ground, 1 am of opinion, that this application must be 
dismissed. .j, ; . 



• 0 , . 
Barry. 


Park J. This was a case of the most gross fraud, 
practised by the Defendant on the Plaintiffs, through 
the instrumentality of Phillips, and no violence will be 
necessary to bring it within the decided cases. Hill v. 
Perrott is not, in principle, to be distinguished from this 
cose; and I have a manuscript note of an additimial 
point which was ruled in the case of Cwhing \.Jarrard{a), 


(at) I Campb. 37, 

Dd 4 


It 
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1820. It appeared there, that a servant had received money 
Abbotts master, and applied it to the purposes of lot- 

V. tery insurance. Lord jEllenbormgh held, on the autho* 

BAaav. rity oi^flarke v. ^hee (a), that the master might r^ver 

the mothey b|ck from the lottery>office keeper, money 
had i^d received. 

Burbough J. concurred. 

Rule discharged (d% 

(a) Convf* 197. {i) Richardson 3 , was absent. 


JVow. aj. Whitehead t?. Howard. 


Declaration, 
that Defend¬ 
ant, on consi¬ 
deration, &c. 
promised to 
invest Plain¬ 
tiff's money 
on good secu¬ 
rity ; Breach, 
that he invest¬ 
ed it on bad 
security ; 
Pleas, general 
issue and sta¬ 
tute of limit¬ 
ations : Repli¬ 
cation, that 
Defendant 


y^SSUMPSlT. The first count stated, that, in con¬ 
sideration the Plaintiff would employ Defendant, 
&c., Defendant undertook to invest certain monies of 
Plaintiff’s in good, valid, and sufficient security. 
Breach, that the Defendant invested Plaintiff’s money 
in bad security. There were other counts varying the 
statement, the usual money counts, and a count on an 
account stated. Pleas, general issue and statute of limit¬ 
ations. Replication, “ That Defendant did, within six 
years next before the commencement of this suit, under¬ 
take and promise in manner and form as the Plaintiff 
hath above thereof complained against him.” 


promised as above, within six years: Proof, that within that time Defendant ac¬ 
knowledged the security to be bad, and promised that Plaintiff should be paid : 
Held, that Plaintiff could not recover, the declaration stating no debt to which the 
subsequent promise could be applied. 

Hel(k also, that the Defendant was not liable on a count upon an account stated; 
nor on a count for money had and received, as having received money for one pur¬ 
pose and applied it to another. 


At 
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At the trial, before DaUas C. J., Middlesex sittings 
after Tiinity term last, iCwas proved, that the Flaintift, 
in 1808, had employed the Defendant to invest money 
for..him by way of annuity; that paH of the security 
{^dpose^ by the Defendant, consisted of some dppyhold 
premisd^ supposed to belong to one Alston ; that the De¬ 
fendant never inspected the rolls of the manor in^^vhich 
the copyhold was situate; that though, in fact, Alston pos¬ 
sessed no such copyhold, the Plaintifl’^s money was made 
over to Alston^ who granted an annuity for it, which was 
paid by the hands of the Defendant, till 1814, when Alston 
became bankrupt; that, at the time of the transaction, the 
Plaintiff’s two sons were clerks in the Defendant’s office, 
were in some degree consulted by the Plaintiff, and might, 
if they had thought fit, have inspected the rolls of the 
manor; that, upon Alston's bankruptcy, and the state of 
the security being discovered, Gibhst the Defendant’s ma¬ 
naging clerk, promised that the Plaintiff should be paid, 
which promise was afterwards recognised and confirmed 
by the Defendant. 

The jury found a verdict for the Plaintiff, the 
learned Judge reserving it to the Defendant to move to 
set aside the verdict, and enter a nonsuit. Accordingly, 


1820. 


WHXTiaiBAD 


v> 

Howard. 


Vaughan Serjt. ha.ving obtained a rule to that effect, 


Ije7is and Pell Serjts., for the Plaintiff, admitted, that 
there might be some difficulty as to the special count, or 
the subsequent promise, after the decision in Short v. 
McCarthy [a) ; but, at all events, the money might be 
recovered, on the count for money had and received, on 
the ground that when a party receives money for ore 
purpose and applies it to another, the party furnishing 
the money may call for it again, in consequence of his 


{a) s At 6z6. 


instruc- 



ism 
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V. 

Howard. 
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initructions n(rt having been pursued. Herc^ the Pe* 
fendant received the money, for the purpose of invest# 
ing it in good security; but, disobeying such instruction* 
he chose to invest it in bad security; and after this mis¬ 
application, the Plaintiff could only consider 
fendanjt as having, at least, received the money 
Plaintiff’s use. ^Dallas C. J, You must make out that 
the Defendant received the money; whereas it was 
transferred to Alston^ and the annuity actually paid mr 
some time.] It was very probable, from the evidence, 
that Alstori's name was only colorably introduced, and 
that he never, in fact, received the money. The annuity 
was never, in fact, paid by him to the Plaintiff, but only 
an account kept up in the Defendant’s books; and this, 
coupled with the Defendant’s expressions, must certainly 
entitle the Plaintiff to recover on the count upon an ac¬ 
count stated. 


Vaughan Serjt., contrdt was stopped by the Court, 

Dallas C. J. 1 am of opinion, that, in this case, 
a nonsuit must be' entered. I shall first consider the 
case as it stands upon the facts, and those facts 1 shall 
first view, without reference to the manner in which the 
action is framed. It appears, then, that H&mard, who 
carried on the business of negotiating annuities, was 
employed by Alston, to raise a sum of money upon an¬ 
nuity security. Howard applied to the Plaintiff, or the 
Plaintiff to Hcmard, one or the other, it is immaterial 
which; but the matmal fact is, that Hoimrd represented 
part of the security to consist of a copyhold estate, 
which he said Alston possessed, but which, it turned out, 
Alston, at that time, did not possess; Hamrd having 
made no search or enquiry one way or the other. It is 
necessary to observe here, that the Plaintiff did not re¬ 
pose his confidence in Hmard alone; he confided also in 

his 
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hti own sons; the^r might have made a search if the}^ 1620. 
had thoughtfit, and there was a n^gence in their ''**s-*^ 
not doing so. It does not appear that there he any thing 
in the facts of the case, which would warrant us in Howahd. 
that there was any fraud on the pa^ d Monmrds 
^ilwlt clearly there was gross negligence.*^. iSu^^Sing, 
c|ji then, an action to havg been brought againsl: Hen^d, on 
the ground of his not exercising a proper degree of care 
in his business, in such an action, properly framed, the 
Plaintiff might certainly have recovered. This action 
is not so brought, but is framed on the footing of an 
express undertaking having been given by Hmard^ for 
the validity and suffciency of the security in question. 

Here, it appears, the Defendant’s liability on such an 
undertaking, is barred by the statute of limitations, 
unless a subsequent promise can be established ; and, if 
so, the first question would be, whether the liability of 
the Defendant can be revived by any subsequent pro-^ 
mise to pay a debt, with which he was not ori^naliy 
chargeable; and, upon this head, there can be no 
ground for donbt, the debt originally not being any 
debt of Hffmrd^^, To revive a ddtrt by promise, and 
take a case out of the statute, there must be an ante> 
cedent debt; and if a promise should be made, where 
there is no antecedent ddbt, it would be necessary to 
frame a special declatadon on such a promise. Con¬ 
fining myself, then, for the present, to what appears in 
the special count of the declaratioi| before me, it seems 
to me, that this case is decided by that of Short v. 

McCarthy. The facts of that case were, that in December^ 

1812, the Plaintiff having agreed to give a Mrs. Shaun 
340/. for her interest in 700/. bank annuities, applied 
to the Defendant, who was an attorney, for the purpose 
of having the bargain carried into The in>>' 

"fltructions given, were, that the Defen^nt should see 
that every thing was right. The deeds were accordingly 

prepared 
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1020. 


Whitehead 


V. 

Howard. 


prepared and executed at the time, and the money was 
then paid by the Plaintiff. It subsequently turned but, 
that no enquiries had been made at the Bank of 
England^ and that there was no such stock to which 
Mrs. Sham was entitled; this discovery was made 4# 
Aug^tf 1818. So far the two cases are similar. ., 
HereJ the Defendant omitted to search the rems of the ^ 
manor 
bank. 

having been commenced subsequently to 1818, he 
pleaded that the cause of action did not accrue within 
six years, and it was held, that the Plaintiff was entitled 
to recover. Then follows that which makes the two 
cases exactly agree. “ The Defendant, on being ap¬ 
plied to,” (m. August, 1818) ‘'said that it was owing 
to an omission of his clerk, and that he was respon¬ 
sible.” The Court held, that there could be no re¬ 
covery on this subsequent acknowledgment, except 
under a declaration framed for the express purpose. 
Admitting, then, the negligence of the Defendant here, 
in not having searched the rolls of the manor, and 
admitting his having made an absolute promise to pay, 
(which I think a little questionable, but the jury having 
BO found it, we must take it to be an absolute promise,) 
Short v. McCarthy is precisely in point to show, that^ 
upon a special count such as the present, the Plaintiff 
cannot recover. This brings me to the count for money 
had and received, apd there is no foundation whatever 
for the Plaintiff’s recovering on that count. 

It is urged, that the Plaintiff may recover on this 
count, because the consideration having totally or par¬ 
tially failed, by the failure of the security and the an¬ 
nuity ceasing to be paid, the Piaintift’’s money must be 
deemed to have been had and received by the Defend¬ 
ant to the Plaintiff’s use. With respect to that, if 
there were any foundation for so contending,* the argu¬ 
ment 


; there, he neglected to search the books of 
The action against the Defendant in that ci^e, 
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mentwould have|>eett used in Short v. McCarthy; but it 
never occurr^ to the counsel there, to turn round and 
say, that on the consideration failing, the broker could 
deemed to have received the money, which, in fact, 
to his employer. Is this, then, money had and 
re 9 eived by Howard to the use of the Plaint)iff ? If an 
action had been brought against Alston, on'the ground 
of the consideration failing, he would have been bound 
to pay, and that alone might be an answer to the ques¬ 
tion, whether Howard had received this money to the 
use of the Plaintiff, So to construe it, would be to 
extend the doctrine of money had and received, infinitely 
beyond all bounds, within which it has hitherto been 
confined. It may be admitted, that, if this were a mere 
colorable transaction, and Alston had never received the 
money, it might be placed on the footing of money had 
and received; but what are the facts ? the money was 

to be paid over to Alston ; it was actually paid over, and 

• 

Alston continued to pay the annuity till he became 
bankrupt. Can it be said that Howard, because he was 
guilty of negligence, became the party who granted the 
annuity, who received the consideration for it, and paid 
the annuity ? If he received the money at all, he re¬ 
ceived it to the use of Alston; and here, the Plaintiff 
has not only been paid on account of the annuity by 
Alston, but has proved the debt under his commission. 
There is no pretence for saying that any ground exists 
for the Plaintiff’s recovering on tjie count for money 
had and received; and as little is there for saying he 
ought to recover upon the account stated. A party can 
only recover upon a count on an account stated, where 
a debt actually exists. Here, there was no debt from 
Howard, who only negotiated between the Plaintiff and 
Alston, I am, therefore, bound to adhere to the opinion 
which I formed at.the trial. 


1820 . 

WHITXHX4UI 

<V. 

Howard. 


Park 
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18dO. Park J. 1 am of the same opinion, thou^ some 
difficulty was raised at first, % the apparent hardiMp 
of the case. We must take care, however, that spch ap** 
HowAioi. pearances do not lead us to decide contrary to what is ^ 
law. There being no special count as to any revival, 

an old debt, we must assume that tliis was an absolute 

% 

pi^omise, and then the case is not distinguishable from 
that of Short v. M-Carthy, I am not aware of any c^e 
where the doctrine of a revival, after the operation of 
the statute of limitations, has applied to any thing but 
an actual debt. Here, there was no debt contracted by 
the Defendant, but he was guilty of gross negligence. 
The great point was, to show that this was money had 
and received by the Defendant to the use of the Plain¬ 
tiff, and it was dexterously argued, that it was doubtful, 
from the evidence, whether Alston ever had the money 
at all, and that, therefore, the introduction of his name 
by the Defendant, might have been merely colorable; 
but, as no fraud was found by the jury, it would be too 
much to assume this, after the lapse of so long a period. 
As to the count on an account stated, a debt must have 
existed, to render that count available. I think, there¬ 
fore, that a nonsuit must be entered. 

Burrouqh J. The only action proper in this case, 
would have been an action for negligence, but the time 
for that has long gone by, and contracts of this sort are 
not capable of being revived by any subsequent promise. 
An action for money had and received will not lie 
against a person who immediately pays the money over 
under the directions of the Plaintiff; and it is clear, 
from the circuqistance of the annuity having been paid 
six years, that this money was paid by the Plaintiff, in 
order to its being immediately paid over to the grantor 
of the annuity; then, in order to recover on a count for 
an account stated, there must be an existing debt. I 

am 
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am ftir^r of opmkms in this case, that there was no 1830» 
ahUlute promise to pay» on the part of the Defendant, 
but a promise to pay, contingently, on the event of ^ 
f Alston's effects turning out insufficient; aiid what was HowAan. 
'laid by the Defendant subsequently, must have had fe* 
ference to this contingent pronuse. ^ 

• Rule abscdtlt^ 

4 

(a) 'Richardson J. absent. 


(IN THE EXCHEQUER CHAMBER.) 

Andrew Davidson, William Jones, and Wil- ivb-y. a;. 
LIAM Jenner, * 0 , Thomas Case. 


jf^SSUMPSIThy the Defendant in error for money had Ship and 
and received, and the other usual money counts, to 
which the Plaintiffs in error pleaded the general issue, parate sets of 
At the trial before Lord Ellenbof-ough C. J. at GmldhaU, ^erwnters, 
at the sittings in J'rinity iGvm 1815, the jury found a general seek- 
verdict for the Defendant in error for 71/. 125. lOd. da- ing hhlp) was 


mages, subject to the opinion of the Court of K. B. 

upon the following case: • freight were 

Messrs. BroOiei'ston and Begg were the owners of abandoned to 

1 11* respective 

the vessel called The Fanny; she was a general seeking underwriters. 


ship, and sailed on a voyage from Rio de Janeiro to Li- who each paid 
nerpool with a cargo of goods on freight, the property of Th°e ship^lbe- 

ing re-cap¬ 
tured, performed her voyage and earned freight: Held, that the underwriter 
on ship was entitled to the freight. 

Abandonment of ship to the underwriter on ship includes freight, and transfers 
freight earned subsequently to the abandonment to such underwriter, as incident to 
the ship. 


differ- 
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1280* different persons. On the 2,7th 1814, the 

Davidton vessel on the said voyage, valued at 

V, 7000/.; and on the 22d April following, they insured 
Case. the freight of the said voyage by other policies, and ^ 
with other underwriters, and valued the same at 4000/. 
The vessel with the goods on board in the course (£ 
sai|d voyage was captured by an American privateer: 
the owners thereupon gave notice of abandonmeit 
at the same time to the respective underwriters on ship 
and on fi’eight, who severally accepted the same. The 
vessel was afterwards re-captured by one of his majesty’s 
ships of war, was brought into Lo7idon, and was, by 
decree of the high court of Admiralty, restored to the 
owners with the cargo, on payment of salvage and ex- 
pences. The vessel arrived at Liverpool, delivered 
her cargo, and earned her freight. An agreement was 
entered into between the owners of the vessel and the 
underwriters on ship, but not by the underwriters 
on freight, that the Defendants (Plaintiffs in error,) 
should sell the vessel and receive the produce thereof, 
and should also receive the freight of the cargo for the 
use and benefit of all persons who should legally be en¬ 
titled thereto respectively. The underwriters on ship and 
freight severally paid or satisfied the owners of the ship 
for a total loss of 100 per cent, on the valuation on both 
ship and freight. The Defendants received and paid to 
the underwriters on ship the amount produced by the 
sale of the vessel, which was about 33/. per cent, on their 
subscriptions. The underwriters on ship paid the loss 
on ship, before the underwriters on freight paid the loss 
on freight. The Defendants received the freight of the 
goods, which they hold under the terms of the agree¬ 
ment, and which is 35/. 16s. 5d. cent., clear, on the 
sum insured on the ship. The underwriters on ship, 
and also the underwriters on freight, severally claimed 
from the Defendants the freight so received. The 

Plaintiff 
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plaintiff (Defendaflt in'error) is an underwriter on ship 1820. 
to the amount of 2001., and claims to recover, as such 
underwriter on riiip, a proportion of the v money so v, 

# received by Defendants forlfrei^t. 

The question for the opinion of the Court is, whether 
the Plaintiff (Defendant in error) is entitled to recover. 

If he he entitled, the verdict to stand; if not, a hih- 
suit to be entered. 

The case was argued in Easier term, 56 Geo. 3., 
when the Court of K. B. gave judgment for the De- 
^dant in error (a ); but, by consent, it was ordered 
that the special case should be turned into a special 
verdict, for the purpose of obtaining the opinion of the 
Court of Exchequer Chamber upon a writ of error. 

This was accordingly done; and the special verdict was 
in substance the same with the special case. The 
case came on to be argued in Trinity term last, wlien. 

For the Plaintiff in error, it was contended by Liitlc -. 
daU^ that as, in this country at least, freight might 
legally be the object of an insurance separate from the 
insurance on the ship, the law of this country would 
apply to insurance on freight* the same incidents, 
as it dpplied to any other species of insurance. 

Ifj therefore, by abandonment, the insurer on the 
ship became entitled to the ship, there was no rea¬ 
son why the insurer on freight should not by aban¬ 
donment become entitled to the freights nor could 
there be any difficulty in apportioning to each insurer 
that to which he was entitled. The insurer on ship 
ought not, by an abandonment, to gain more than the 
subject of his insurance, namely, the hull, tackle, and 
apparel of the ship. It would be unjust, if by the 
abandonment he were to acquire the freight, which had 
never been the object of his insurance. Tlie difficulty 


VoL. II. 


(rt) $ S , 79. 

E e 


had 
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1820 .. 

Davidson 


V. 

Case. 


luail arisen from supposing, that under an abandonment 
a ship passed precisely in the same manner as under a, 
sale. Under the sale bf a ship, if nothing was said to 
the contrary, the freight woul|| pass: but the cases were 
in reality very different; for, in the case of a sale, and 
especially in the sale of a ship at sea, the freight about 
to he carhed was part of the prpperty for which the 
purchaser expressly paid his money: it was, in fact, the 
chief object of his contract; whereas, in the case of an 
abandonment, there being at the time of the abaiidon- 
raent no contract, no particular object of stipulation, 
the abandonee could only take that for the loss ol 
which he had paid by his insurance. If, there¬ 
fore, he had only paid for the loss of the body of the 
ship, why should he gain more by the result o| an 
abandonment, and gain it to the loss of another insurer, 
who seemed to have the same claim to recover the 
object of his distinct insurance. Where the second 
insurer had such a separate claim, the abandoner could 
not transfer to the first any thing more than the thing 
insured. The underwriter on ship had no more right 
to complain that he was deprived of freight under such 
circumstances, than a purcfiaser excluded from it by 
express agreement. It must, however, be contended, 
that if the argument were correct, the owner of a ship 
who had not insured freight was, as well as an insurer 
on freight, entitled to the freight, after he had aban¬ 
doned the ship to the insurer on ship; and this seemed 
to be the opinion of the Lord Chancellor, in Mestan- v. 
Gillespie [a]. The question could only be argued on 
principle, as the cases were decided each on its own 
peculiar circumstances. 


Scarlettf contra. No distinction can be drawn be¬ 
tween an assignment of the ship and an abandonment. 

{a) II Fts, jun. 621. f 

All 
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An abandonment, where the ship rc-appcars, is always 
followed up by a regular assignment: under an assign¬ 
ment, the freight passes to the assignee, Chinnerij v, 
piackbume (a), SpUdt v. Bowles (6). It is as much 
incident to a ship as rent to a house; and this prin¬ 
ciple has been pushed to a rigorous extent. Camden v. 
Anderson (c), Morrison v. Parsons (d). Even where the 
ship is chartered, and the assignee cannot, by reason of 
a technical rule of law, sue in his own name, payment of 
the freight to him will be good. The law being such, 
it is no hardship on the insurer on freight; for every 
man who enters into a contract is supposed to know all 
the consequences of it; and the inconvenience of a differ¬ 
ent rule is very obvious. Suppose insurance of ship by one, 
and o| freight by another : the ship is captured, and the 
owner abandons. If the insurer on ship obtains her by re¬ 
capture, is he bound to pursue the same voyage, in order 
that the insurer on freight may obtain the benefit of an 
abandonment of freight ? And yet this and many such 
difficulties must occur, if it be once held that the riirht 
to freight does not in all cases follow the ship. But 
further, abandonment can only be of that ^hich is 
material, tangible, and capame of being taken possession 
of by the abandonee. Right to freight is no more than 
right to the performance of a contract; a thing intan¬ 
gible, and existing in idea only, and, as a chose in 
action, not transferable by the law of England. It is 
clear, therefore, that the Plaintiff in error cannot sup¬ 
port his claim on principle; and the cases arc all against 
him. Thompson v. Bowciqf 'i (e), Leatham v. Terry (/’), 
McCarthy v. Abel{g\ Sharp v. Gladstone {h), Splidl v. 
Bowles, 


{a) iH.Bl.iiy. 
{b) to Eastt %y<), 
(r) 5 T.R. 709. 
{d) % Taunt. 407. 


(f) 4 East, 34. 
if) Z B. if P. 479. 
(.If) 5 EasU 388. 
\h) 7 Easiy 34. 


162 C. 

Davidsow 

V. 

Case. 
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Littledah was then heard in reply. And now, 

Dall.'^ C. J. deli#Ted the judgment of the Court. — 
This case comes before the Court on error from the 
King’s Bench; and it will not be necessary to state the 
facts in detail, as they will be found fully and accurately 
set forth in the printed report of what passed on the pri- 
ginal hearing. It will be sufficient to observe, that 
there having been two separate insurances, the o|je on 
ship and the other on freight, and the ship having been 
captured in the course of the voyage, and re-captured, 
and having ultimately earned freight, and there having 
been an abandonment of ship to the underwriters on 
ship, and of freight to the underwriters on freight, the 
question arises, whether, upon such abandonmei^, the 
abandonment of ship includes freight, or whether the ^ 
underwriters on freight are entitled thereto as having 
insured the freight specifically, and having from the 
assured an abandonment of such freight, under the 
insurance so made ? 

This question, long depending, but always avoided, 
because ill former cases not necessary to be decided, has 
at last been determined that Court, from w'hose 
judgment error is now brought, three of the leaimed 
Judges having been of opinion thqit an abandonment of 
ship included freight, and a different opinion having 
been declared by Mr. Justice Bayley, who considered 
that an abandonment of freight carried with it such 
freight, as a subject separate and distinct from ship, 
under and with reference to contracts of insurance. 

It would be an idle parade and waste of time to go 
into the subject at large, fully treated of, as it is, in all 
the elementary works on insurance law; and more par¬ 
ticularly as the printed report, to which I have already 
alluded, contains all, in point of authority ancf obser¬ 
vation, that can properly belong to the question. 

17 I shall,* 
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I shall, therefore, merely advert to the general 
grounds on which the argument has proceeded, and on 
which the decision must now deprad. # 

And, first, it is not denied that, generally speaking, 
an assignment of ship includes freight. But, it is said 
that it does so, because such is the natural effect and 
consequence of such assignment, and that there is no 
agreement between the parties to the contrary; whereas, 
in cases of abandonment under insurance, such agree¬ 
ment is to be implied from the ptacticc of making 
separate insurances, which the law of this country 
(different, in this respect, from the law of other coun¬ 
tries,) permits; and that the law will, therefore, keep 
the interest of the parties separate and distinct, giving 
to thil' underwriter on ship the ship abandoned, and the 
freight to the underwriter on freight. 

That this practice has prevailed is undoubtedly true; 
but it is a fallacy to confound the fact of such practice 
with the legal effect of it, for it is'*the practice itself that 
raises the legal question. To make the practice decisive 
of tlic law, it would be necessary to go further, and to 
show a practice of settling losses,, in conformity to the 
underwriters on ship having never claimed the freight, 
and the underwriters on freight having constantly re¬ 
ceived it. ^uch a practice, if of sufficient prevalence 
and notoriety to raise the presumption of general know¬ 
ledge, would ‘show the understanding of parties, with 
reference to which they must be taken to deal; and 
would therefore form the contract between those who 
were respectively privy to it. But it was admitted in 
the argument in the court below, adverted to from die 
bench, and has again been admitted in the argument 
here, that there has been no such practice; but that, on 
the contrary, the question has rested altogether hitherto 
in controversy, the underwriters on ship having, in 
^every instance, resisted the claim of the underwriters on 

E e o freight 
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freight, asserting the freight to belong to themselves as 
owners of the ship by the abandonment made. That 
there haf^'been any ^tual agreement to the contrary, in 
this case, is not pretended; and it seems to follow of 
course, that from the mere practice of insuring sepa¬ 
rately, no such agreement can be implied when the 
practice stops with the fact of so insuring, and the effect 
of such fact has constantly been matter of dispute. 
And I have dwelt on this the more, because I ol^rve, 
in the court below, the argument was mainly rested on 
the ground that such an agreement was to be implied, 
which I think it cannot be, for the reasons given. 

There being, then, no actual or implied agreement 
between the two sets of insurers, what, in point of law, 
is the effect of the contract into which they haive re¬ 
spectively entered ? And, I say the two sets of insurers; 
because it is not necessary to consider the consequence 
of a separate insurance and abandonment of freight 
between the insurers bn freight and the assured, under 
all circumstances that might possibly arise on the 
contract directly made between them. Confining, 
therefore, the consideration, in the manner stated, what 
is the legal operation of the respective contracts ? And, 
ill resolving this question, I put no stress upon the fact, 
that freight passes under a general assignment of ship; 
because, it appears to me that this is begging the ques¬ 
tion, the question arising on a supposed distinction 
resting upon abandonment as different from common 
transfer. The effect of it, correctly considered, is only 
to remit the question to the general operation of law, 
supposing tlie distinction contended for to fail. Nor do 
I place reliance on the assignee of the slilp becoming the 
owner of her in a common case; for here, again, the 
quesfion turns upon the asserted distinction. Neither 
do I give weight to the mere fact of separate insurances; 
for this, also, would be to lake the point for granted 

1 y and 



IN THE First Year of GEO. IV. 


.SS7 


a]id they arc not separate, but connected, if made under 
a general understanding that eacli shall refer to, and be 
regulated by, the other. ^ 

But the case to me, seems to result to this; if, in 
every other case of triuisfer, the freight follows the as¬ 
signment of the ship, and if abandonment be but a dif¬ 
ferent term for assignment, and the same in effect, unless 
modified to a different purpose by the agreement of 
parties; and if, in this case, so far from there being any 
such agreement, either actual or in fact, or in law to be 
implied, the contrary is to be presumed (the case only 
amounting to claim on one side, and resistance to such 
claim on the other), the reason fails for taking this case 
out of the general law, and, consequently, the undcr- 
wrilifers on ship, under the abandonment to them of ship, 
are entitled to freight. 

And, in so deciding, we shall not break in upon thb 
general legal principle, by engrafting upon it an anomaly 
of doubtful convenience; nor will the decision lead to 
any difficulty in future, as ship and freight may be made 
the subject of one and the same insurance; or, if there 
be any practical objection to this, of which I am not 
aware, the parties may contract with reference to the 
law as finally now settled, supposing the case to end 
here. 

I will merely further state, that I have avoided going 
into much that has, on former occasions, been closely or 
loosely applied to the subject, having confined myself, 
for the reasons given, and which I will not repeat, to a 
single and general view of it. 

In conclusion, I have only to add, that the judgment 
must be affirmed. 


l«20. 

Davidson 


•V. 

Casc. 


Judgment affirmed. 
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I 82 (y. 


Nov. i7. Llqyd, Assignee of Warwick, a Bankrupt, 

Heathcotk. 


I. Ana^ess- 
ment for 
church and 
highway rates 
is a debt, and 
the assessor a 
creditor, under 
the bankrupt 
laws. 

a. If a tra¬ 
der gives a ge¬ 
neral order to 
be denied to 
all comers, 
this is sufficient 
evidence of a 
beginning to 
keep house 
with intention 
to delay cre¬ 
ditors. 

3. A begin¬ 
ning to keep 
house with 
such intention, 
constitutes an 
act of bank¬ 
ruptcy, though 
no creditor is 
actually de¬ 
layed. 


^HE Defendant, sheriff of the county of HertSy having 
executed a Jteri facias, on the goods of' JVarwici'f 
was sued by the Plaintifl^ in an action for inoney^bad 
and received; and the questions in the cause were, 
whether there had been a good petitioning creditor's 
debt against Wa7’wick, and whether he had committed 
an act of bankruptcy; respecting which, the evidence 
before Wood B., at the last Summer Hertfordshire as¬ 
sizes, was to this effect: A servant heard the bankrupt 
order his wife to say to any who called, that he was not 
at home, although at that time he was in his own house. 
Shortly afterwards, tire collector of the church and high¬ 
way rates called for the sum assessed on the bankruptr 
The bankrupt had retreated into the garden, and his 
wife told the collector her husband was not at home; 
upon which, the collector departed. 

It was objected, at the trial, that the collector of 
church and highway rates was not a creditor, and that 
therefore, a denial to sec him, did not amount to a 
keeping 'liouse with intent to delay creditors. The 
learned Judge having left it to the jury, to say, whetlier 
there was any debt due to the collector, and any denial, 
a verdict was found for the Plaintifl*. 


hens Serjt. in the last tem obtained a rule to set 
aside this verdict and have a new trial, when he 
contended, that the collector was not a creditor, 
because he could not have sued the bankrupt for the 
assessment which he came to collect; he had only a 
power to demand in the first instance, and “in case the 

money 
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money were not paid, then to distrain under the 
statute (a); so that, at all events, as he was not entitled 
to take any step towards ensuring payment at the time 
he called, the money could not be said to be fully due, 
till the provisions of the statute had been complied 
witli; and the case was the same ns tlmt of a demand 
made on a bill of ei^change, the day of payment on 
which had not arrived; this circumstance distinguished 
the ^ase from that of Jeffs v. iitnith [b), where the 
debt being for king’s taxes, the Attorney-General 
might have sued instantly, or the money have been 
levied by seizure, without any interval of ten days. 

If the collector had no means of enforcing payment 
the day he called, he could not be deemed a creditor on 
that day; and then the denial of the bankrupt did not 
afford any evidence of a keeping house, with intent to 
delay a creditor, though it might be admitted, that if 
any such intention had been proved, the act of bank- 

I 

ruptcy would have been clear. 


1820 . 

lilOYD 


V. 

Heaihoote 


Taddy Seijt. now showed cause against the rule; and 
the Court Jiaving intimated an opinion, that there ap- 

9 

peared, on the part of Warjoick, a sufficient absertfing 
himself to constitute an ;^.rt of bankruptcy, Lens en- 
dcavoured to distinguish the cases cited on t|:iat head; 
but, on its appearing that the evidence had 'inot been 
sifted to that point at the trial, but only as to Watimck*s 
keeping house with intent to delay creditors. Toddy, 
on the latter head, argued first, that the assessment de¬ 
manded by tlie collector was a debt due, for which the 
collector was clearly a creditor; that the statutes re¬ 
garding bankrupts did not make any distinction be¬ 
tween debts suable by action at law, and debts not so 
suable; that the directions appointed by act of •parlia- 

(a) 53 Cco, 3. c. izj, j. 7. (&) z Taunt* 401. 4 Taunt* iy6. 

lllCllt, 
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1820. mcnt, to be pursued by the collector, for the recovery 

of sums due for rates, did n6t so affect the nature of those 
Lloyd , , 

rates as to render them any thing other than a debt, 
Heathcote. from the moment of the assessment; and that, therefore, 
the case was not, in substance, distinguishable from 
that of J^s V. Smith. Secondly, admitting that the 
rates did not constitute a debt, .that the collector was 
no creditor, and that, therefore, no creditor had been 
delayed on the occasion in question; still there was a 
keeping house, and a manifest intention to delay cre¬ 
ditors, which two circumstances constituted an act of 
bankruptcy, even though no creditor had called, or had 
been, in fact, delayed; and for this he cited v. 

Vaughan {a), Bayly v. Scho/kld (6), Robertson v. Lid¬ 
dell (c). 


Lens having spoken in support of his rule, the Court 
gave judgment. 

Dallas C. J- A denial to a creditor does not, of itself, 
constitute an act of bankruptcy, but is only evidence of 
a beginning-to keep bouse, which, if accompanied with an 
intention to delay creditors, is indisputably an act of 
bankruptcy; and therefore it was prop<?rly admitted in 
argument, that if the denial had been given with any such 
intent, the keeping house would have amounted to an 
act of bankruptcy. The learned Judge, at the trial, 
stating the collector to be a creditor, the jury found, 
in effect, that such a beginning to keep house had 
taken place, and therefore the case is now reduced to 
this, whether the collector was a creditor: that is, 
whether he was in a situation to demand a debt. I shall 
confine myself to the point adverted to by the learned 


(«) 1 Campb. %•}!. 

\b) I M.yS. J38. 


(c) 9 Easti 487. 
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Judge at the trial, although if it were necessary to recur 
to the other point, the Court might be inclined to hold, 
that, upon the evidence before thi^m, there appeared, on 
the part of the bankrupt, a sufficient absenting him¬ 
self to constitute an act of bankruptcy. But I avoid 
giving any determination on that point. In this case, 
then, the order to ^eny must have been, in effect, an 
order to deny to creditors, because the order is general, 
to deny to all persons; and if it were necessary, a case 
might be cited to that effect. Here, it is contended, 
there was no creditor, because the collector could not 
sue, by action, for his debt. But the argument contains 
a fallacy, when it assumes, that a debt cannot exist, 
unless where the debtor is suable in the ordinary way. 

Here the debt is created by an assessment, and when 
that assessment is made, the debt is due and demand- 
able. It seems to me, therefore, that, in this case, there 

was a debt due upon the assessment, — a denial, which 

• 

could only have been made with a view to postpone the 
creditor’s remedy,— and that the creditor’s remedy was, 
in fact, postponed, (if it be deemed necessary to show 
that): because, if the collector believed what was told 
him, he would not recur to any remedies to which he 
might have resorted had he conceived the bankrupt 
to have been at home and denied. This, th|^Tefore, was 
a calling by a creditor, who came witliin the general 
order to deny; and even putting the case of this cre¬ 
ditor aside, the general order to deny the bankrupt to 
all creditors, and the beginning to keep house, clearly 
amount to an act of bankruptcy. 



Lloyd 


V. 

Hsathoote. 


Park J. I am of the same opinion, and confining 
myself to one ground, think this was clearly a begin¬ 
ning to keep house. There is a great confusion in the 
text books on this point; it is continually laid down, 
that a denial to creditors is an act of bankruptcy. It is 

no 
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no such thing; it is only evidence of such an act, which 
may be evidenced in many ways. Lord ElUnhcrrmgk 
has put the case of a man shutting himself up in 
his bed-room for a fortnight, and giving orders to be 
denied to all comers. That is a beginning to keep 
hous^ and an act of bankruptcy, though no one should 
call. Certainly a denial is usually relied on as evidence 
of the act of bankruptcy, Garret v. Mouk {a), but it is 
as certainly, of itself, aii equivocal act, and open to 
explanation; as where a man is denied only because he 
is attending upon a sick child, or engaged at dinner. 
Lord Ellenborough points to this in Rohertson v. Lid- 
delli and again, in Dudley v. Vaughan. Looking, then, 
at the real principle of the cases, which rests on a begin¬ 
ning to keep house with intent to delay creditors, the 
question comes to this,—was there evidence of such a be¬ 
ginning to keep house in the present instance? I think 
there was, and that, therefore, independently of the debt 

« 

or remedy for it, this was an act of bankruptcy. 


Buriiough J. In Garret v. Mende I determined by an 
award, that, in order*to complete an act of bankruptcy, 
the debtor must be actually denied to a creditor, with 
intent to defraud or hinder that creditor, and that keep¬ 
ing house^yi^ith that intent was not alone sufficient; and 
so it was'lrcld by the Court, on motion to set aside the 
award. This doctrine was afterwards doubted; and it 
was held, that in reading the words of the statute, to 
the intent or whereby,” the word “ or” should 
be construed as disjunctive; ancf that a beginning 
to keep house with intent to delay creditors was 
a sufficient act of bankruptcy, though no creditor 
w’as actually delayed. And this was so held, be¬ 
cause such an act often rests only in the knowledge of 


(«) 5 T.R. 57 J. 


the 
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the bankrupt and his family, and the creditor has no 1S20. 
means of discovering it. Tllie beginning to keep house " 

is only put as an instance in the act, and there are va- 
rious other ways in which a debtor may exhibit an in- Hkathcx)te. 
tention to delay creditors, which would equally amount 
to an act of bankruptcy; as, by shutting himself up in a 
box, if it were done ^ with intent to delay. As to the 
debt in this case, it is the duty of the inhabitants of a 
district to repair their roads; the poor contribute their 
labour, the rich their money; and though the rate on 
the rich is not exactly the same as a debt for goods sold, 
it is in the naHire of a debt, and it is not material whe¬ 
ther it is suable or no. If any remedy at all is given, 
the thing is just the same as if the debt were suable. 

The moment the assessment is made it becomes a debt; 
and that would suffice if it were necessary a creditor 
should have been actually delayed in this instance; but 
we need not go into that, because the keeping house is 
sufficient. 

Rule discharged, (a) 


(a) 'Richardson J. was absent. 
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Browne v. Knill. 


Jan . a6. 


^'<OVENANT on a lease for not repairing the pre- If, incove- 

mises. The covenant was stated in the declaration ‘ 

repainng, the 

to be, that the Defendant “ should and would at his covenant con- 
the said Defendant’s costs or charges, well and suf- an excep- 
ficiently repair, upheld, support, maintain, paint, cleanse, alties\y fire/’ 
amend and keep the said messuage, or tenement and it is fatal, on 
premises, with the'appurtenances, and every part there- 

of, and the walls, privies, drains, and cess-pools thereto be- venant be stat¬ 
ed in the de¬ 
claration without such exception; and the Court will refuse to permit the PlaintifT 
to amend on paying the costs of the trial. 

longing. 
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1821. longing, in by ani^ltilth all needful and necessary repairs, 
cleansings and amendments whatsoever, when, where, 
and so often as occasion should require.” Plea non est 
Kniix. factum. The lease produced in evidence contained the 
words above set forth, with the addition of the fol- 
lowii^ qualification, “ casualties by fire excepted.” At 
tlielitial before Dallas C. J., it wqlt objected for the De¬ 
fendant, that this variance was fatal, and Dallas C. J. 
nonsuited the PlaihtifiP, citing the case of Tempany v. 
Burnand (a), as expressly in point* 

Vaughan Serjt. now moved to set aside this nonsuit, 
and have a new trial, urging that the qualification of 
the covenant need not be stated in pleading, unless it 
constituted a condition precedent; it was sufficient if 
the Plaintiff disclosed enough to entitle him to recover. 
If the qualification constituted a condition subsequent, 
as it did here, it might be pleaded as matter of defence, 
but could not be taken advantage of on non est factum. 
He cited Gordon v. Gordon (i), as over-ruling Tempany 
V. Burnand, and BllioU v. Blake (c), as in point, as 
also Com. Dig. tit. Pleadet', C. 57. adding, that in actions 
against a carrier, it was never usual to state the limit¬ 
ation of their liability to 51., where the goods are not 
stated to^pf greater value. 

Sedper Curiam. You are bound to set out the cove¬ 
nant truly: the distinction is, whether the qualification 
forms part of the covenant or not: If it forms part of 
the covenant, it must be set ou4 if^ot, it may be omit¬ 
ted ; here it is part of the covenant which you state to 

■<* 

(fl) 4 Campb. %o. (f) I Lev. 88. 

{b) I Starkie N.P.C. 394. 

be 
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be an absolute covenant whereas it out to be qua* 
lified. 

Rule refused. 

Vaughan then prayed to be allowed to amend on pay¬ 
ing the costs of the trial, and cited Halheadv. Abraham^ («), 
but the Court refused t^is; T?arh J. asking, why the de¬ 
fendant was to be deprived of the benefit to which he 
had become entitled by the Plaintiff’s laclic& ? 


1821. 

Browne 


V. 

Knill 


Vaughan took nothing by his motion. 


(«) 3 Taunt. 8i. 


ToiMLiNsoN and Another sy. John Wilkes, Esq. ' jm, a;. 


was an action against the Defendant, as sherill* 
of J^jSseXf for a false return to a wj’it oi fieri facias^ 
issued by the Plaintiffs on the .id ilfhy, 1 i 19, against the 
efiects of Javics iShyun. At the trial of the cause before 
Wood B. at the last Chehmford Summer ip^es, the 
defence set up on tlie part of the sheriff wets, that 
an act of bankru])tcy had been committed by Skynn 
before the 3d May. In order to prove the petitioning 
creditor’s debt, J. A. Bygravc, a creditor of Shynn, and 
one of the assigneeJIhnder the commission, was called, 
and his competency being objected to by the counsel for 
the Plaintiff, on the ground, that he was an assignee 
and interested, a release of the witness’s individual 
claims on the estate of the bankrupt was put in. 
Wood B. held that this release made the witness compe¬ 
tent; for that, as assignee of Shynn^ estate, he was not 
VoL. II. F f inter- 


An assignee of 
a bankrupt 
who has re¬ 
leased Ills indi¬ 
vidual claims 
on the bank¬ 
rupt’s estate,is 
an admissible 
witness to 
prove the pe¬ 
titioning cre^ 
cUtor’s debt. 
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interested. ^|^^arned Judge, however, saved the 
point. The juryround a yerdict for the Defendant. 

Taddy Serjt. in the last term, having obtained a rule 
^si to set aside this verdict and have a new trial, on the 
ground, that the witness Bygrave, whose evidence esta¬ 
blished the petitioning creditor’s debt, was an interested 
witness, 

PeU Serjt. now shewed cause, and contended that 
Bygrave, having released his individual claims, stood in 
the situation of a mere trustee, and tliat no interest could 
possibly arise to him from the event of the cause,, 

Taddy, in support of his rule, urged that the sheriff 
here was a stakeholder, and that if he refused to deliver 
the proceeds of the levy, the verdict, in this case, might 
be given in evidence in an action against him by the 
assignees for retaining the same, which brought the case 
within the principle of the carrier’s case, (a) 

Sed per Curiam. The witness, having released his 
claims as a creditor on the estate of the bankrupt, stood 
in the situation of a mere trustee whose ti’ust was cou¬ 
pled with no personal interest: he was, therefore, an 
admissible witness. An executor, though he has duties 
to perform, is an admissible witness, Phipps v. Pit-^ 
cher (b); Goodtitle v. Welford (c); and the case in Btdler's 
Nisi Prius has no application. 

Rule discharged. 

(a) X Bull, N.P. 343. (() JJoug. 134. 

(^) 6 Taunt, aso. 
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Peake v. Carrington. 




Jan, 37. 


was a qui tarn action on the pilot act (a), by the 
34th section of which it is enacted, that “ every 
master of any ship or vessel, who shall continue to act 
himself as a pilot, or who shall continue any unlicensed 
person, or any licensed person, acting out of the limits 
for which he is qualified as a pilot, after any pilot li¬ 
censed to act within the limits in which such ship or 
vessel shall then actually be shall have offered to take 
charge of the ship or vessel; and every person assuming 
or continuing in the charge or conduct of any ship or 
vessel, without being duly licensed to act within the 
limits in which such ship or vessel shall actually be, 
after any pilot, duly licensed and qualified to act in the 
premises, shall have offered to take charge of such ship 
or vessel; shall respectively forfeit, for every such of¬ 
fence, a sum not exceeding fifty pounds, nor less than ten 
pounds.” Plea, nil debet. At the trial, before Abbott 
C. J., {Maidstone Summer assizes, 1820), a verdict was 
found for the Plaintiff’, on the last count of the declar¬ 


In an action 
against the 
master of a 
ship for penal¬ 
ties under the 
34th section 
of the pilot 
act, the declar¬ 
ation must al¬ 
lege that the 
unlicensed pi- 
lot offered to 
the master to 
take charge of 
the ship ; or, 
that such pilot 
offered to take 
such charge 
in the presence 
of the master; 
and it is not 
‘.ufficient mere¬ 
ly to follow 
the words of 
the section. 


ation, which stated, that “ heretofore, &c., tl^e Defend¬ 
ant, being the master of a certain ship or vessel called 
The General Murra^j did continue a certain unlicensed 
person, to wit, one William White^ that is to say, did con¬ 
tinue him in the pilotage of the said last-mentioned ship or 
vessel, to wit, ivovcflMargate Roads aforesaid to Gravesend 
aforesaid, after a pilot licensed to act within the limits in 
which the said last-mentioned ship or vessel then actu¬ 
ally was, to wit, one Edmund Gibhs^ had offered to take 
charge of the said last-mentioned ship or vessel, con- 


(a) ja G.3. c. 35. 

Ff 2 


trary 
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trary to the fornai tof the statute in such case made and 
provided, whereby, and by force of the said statute, the 
said Defendant had forfeited, for his last-mentioned of¬ 
fence, another large sum of money, to wdt, &c.; and 
thereby, &c.” 


Bosanquet Serjt., in the last tern), had obtained a rule. 
nisi to stay judgment in this case, on the grountl, 
(among others) that the count in question contained 
nothing to connect the Defendant with the supposed 
offence, there being (though the words of the act had 
been pursued) no allegation when or how the pilot of¬ 
fered, whether in the voyage stated, or in any other 
voyage; neither did it a})pear by the count, that the 
oiler was ever made to the master, who was sought to 
be fixed with the penalty, or even within his hearing. 


Taddij Serjt. now shewed cause against tlie rule. The 
Plaintiff^ in his declaration, has followed the very words 
of the act, which is all that he can be rc<juircd to do, 
{^Richardson J. There are many cast's arising on acts of 
parliament, in which something more than the general 
w'ords of the act is necessary. In Ethn'mgion\ case (a), 
(which was tried in Sussex, under a sjjecial commission) 
in an indictment for stealing in a dwelling-house, per¬ 
sons being therein, it was stated that the prisoners, one 
watch, &c. (and other articles above the value of 40 
shillings) of the goods and chattels of the persons then 
being in the dwelling-house, and being jmt in fear, fe¬ 
loniously did steal, &c. It w'as moved, in arrest of 
judgment, that the prisoners were entitled to their 
clergy, on account of the defect as to the capital part of 
the charge, because it did not appear, with sufficient cer- 

(fl) a Leach. 670. S.C. a Emt s. 10. and 3 W. Sif M. c. 9. 
P. C. 635. See stat. 33 Hen. 8. s. i. 
c. I. /. 3. I Ed<w. 6 . c, I a. 

taini}'- 
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tainty upon the record, that the periSKias alleged to be 
in the house were put in fear hy ihe prisoners* And the p^ake 
J udges finally agreed, that the prisoners were entitled 
to their clergy, though they at first inclined to think Carrington. 
the indictment good, from its pursuing the words of 
the stat. .'i IV. ^ M. Burrongh J. In The King v. 

McGregor (a), it was held insufficient, in an indictment 
on the 3i) Geo. 3. c. 85., against a servant for embezzling 
money received on his master’s account, to follow the 
words of the statute, and it was ruled, that there must 
be a positive allegation that the money was the property 
of the master, as in other cases of larceny.J It being 
stated that there was an offer, and that the Defendant 
“ did continue the unlicensed person,” an acceptance of 
the t)ffer by the Defendaiit, and, consequently, the pro- 
jiosal to him must, necessarily, be inferred. \_Park J., 

The master might have been on shore, and the oiler 
might have been made in his absence.] In The King v. 

Fuller it was held sufficient, in an indictment on 37 
Geo. .S. c. 70., to follow the words of the act, and to 
state, that the prisoner did maliciously endeavour to se¬ 
duce M. //., he M. L. being a„person serving his ma¬ 
jesty ; without averring that the prisoner knew M. L, 
to be a soldier. 


Bosanquet, in support of his rule. The King v. Fuller 
docs not apply ; for, there, the person charged was stated 
to have done the whole of the act; the Defendant here 
is not shown to have done any thing penal; and he 
cannot be charged with a penalty, till it is shown he 
had knowledge of the fact that the person employed was 
unlicensed. 

Dali.as C. j. The count of the declaration, on which 
the verdict in this case is taken, does not state the time 

{b) P. io6. (b) 1 Ji.id" P. /8c. 


T 1 3 


when 
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1821. when the supposed offence was committed, nor that the 
Peake* offer was made to the master, who is sought to be charged 
D. with the penalties of the act; nor does it state to whom 
Carring roN. tljg offer was made. It does not appear by whom the un¬ 
licensed person was put in charge of the ship; and non 
constaff but that he was so put in charge by a mere 
stranger. Why should it not have been averred, that 
the offer was made to the master, so as to bring him 
within the jiurview of the act ? It is undoubtedly in¬ 
sufficient, in many cases, to set out on the record the 
mere words of a penal act, without going further, and 
stating circumstances to connect the Defendant with the 
alleged illegal transaction. 

Park J. of the same opinion. 

Bijurough .T. I am of opinion, that this count is 
. insufficient to fix the Defendant with the penalty. There 
is nothing which connects the Defendant with the al¬ 
leged offence, but his having continued to employ an 
unlicensed person, which he might have done, without 
knowing that such person was unlicensed ; as to the 
case of T/ie King FuUiTj the w'ords “ feloniously, ma¬ 
liciously, and advisedly,” in that case, sufficiently con¬ 
nected the prisoner with the illegal transaction, and 
fixed him with the knowledge that M. Z>., whom he 
endeavoured to seduce, was a soldier. 

Richardson J. I think thaf, in order to bring a 
Defendant within the purview of this statute, it must aji- 
pcar, that the offer of the pilot was made to the Defend¬ 
ant, or in his presence. A man is not to be fixed with 
a penalty for an act, which, for any thing that appears, 
may have been done in his absence. 


Rule absolute. 
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Chad, Bart, v , Tilsed. 

’^RESPASS quare clatisum fregit. Pleas, first, gene¬ 
ral issue; second, leave and licence ; third, that the 
loais in quo was part o^^Poole harbour; fourth, that the 
locus in quo was an arm of the sea, and that the Defendant 
entered there to fish, as he lawfully might. The repli¬ 
cation traversed these pleas: the rejoinder took issue on 
the replication. At the trial before Graham Bt, Dor¬ 
chester Summer assizes, 1820, the Plaintiff, who was 
proprietor of Bromtsea^ an island of about 1000 acres, 
lying within the ambit of Poole harbour, deduced title 
to the island, including the locus in quo^ from the Sturt 
family and the abbot of Cerne. A grant of wreck from 
Henn) the Second, in the first year of his reign, 1154, 
to the abbot of Cerne^ confirmed by inspexinius in the 
first year of Henry the Eighth, was proved ; also, a 
grant from Henry the Eighth, in the 36tb year of his 
reign, to the Earl of Oxford, of the island of Bronmsea, 
and a grant of the same year from the Earl of Oxford to 
Richard Duke of the same island, with wreck of th# sea. 
At one extremity of the island is a bay of about 60 acres, 
called St, Andrew^s Bay, which, at low water, becomes a 
great expanse of uncovered mud, intersected by a small 
inlet or gully only a few feet wide, called, in the lan¬ 
guage of the country, a lake. In this lake there is 
about three or four feet water at low tide, and about the 
same depth over the adjacent mud at high tide. About 
forty years ago, Mr. Sturt, at a great expense, con¬ 
structed an embankment all across the chord of St, An¬ 
drew’s Bay, with a view to reclaim the mud and bring 
it into cultivation, and frequently made use of the sea¬ 
weed, and mud and gravel, which was within the bank. 

The bav is about a mile and a half from Poole, in full 
* ^ 

F f 4 view 


Feb. 1. 

A grant of 
wreck was 
made by 
Hen. 2, to the 
proprietors of 
certain lands 
on the coast, 
and confirmed 
by Hen. 8. 
The proprie¬ 
tors of those 
lands having, 
40 years ago, 
with a view to 
reclaim sea 
mud, run an 
embankment 
across a small 
bay, which was 
u'sed to be left 
almost dry at 
low watei", and 
having ever 
since asserted, 
without oppo¬ 
sition, an ex¬ 
clusive right to 
the soil of the 
bay, tlioiigli 
the I>ank was 
forced by tem¬ 
pest : Meld, 
thatsuch usage 
was evidence 
whence antc- 
ricr usage 
might be pre- 
stuned, which, 
'oupled with 
the general 
terms of the 
grant, served 
to elucidate it, 
and to establish 
the right .’o as¬ 
serted. 
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view of the town; and no opposition was ever made 
to Mr. Sturt’s undertaking. The bank was afterwards 
forced by a storm, and the sea again entered the space 
within, at high tide. Mr. Sturt, however, always treated 
it as his exclusive property ; and no fisherman or other 
person was permitted to remain in the gully or lake, 
until Mr. Sturt’s cotisent had beep obtained. Repeated 
assertion of property, on his part, was proved; and 
uniform acquiescence therein, as also collection of 
wreck in St. Andrew’s Bay, and application of it to his 
own usf. It was admitted that St. Andrew’s Bay 
formed no part of the harbour of Poole, and that vessels 
of any burthen could never float there. 

The case on the part of the Defendant, who had 
insisted on fishing in the take or gully within the 
artificial embankment, consisted of two grants of the 
locus in quo : the first to the Duke of Itichmond, for 31 
years, in the 13th year of Charles the Second; the 
second to Bnbcrt Gifford, for 41 years, in the IJth year 
of the same reign, (wherein the spot in question was 
described as w^aste land, and ooze and ooze lands, the 
grantee having covenanted to endeavour to reclaim and 
brin^ it into cultivation within seven years,) and of an 
attempt to prove that the loais in quo had, previously to 
Mr. Sturt’s time, been commonly fished on; as also 
afterwards, in defiance of his assertion of property. 
This, however, was not satisfactorily established; and 
it appearing that nothing had ever been done under the 
grants of Charles the Second, the jury, without allowing 
the learned Baron to conclude his summing up, found 
a verdict for the Plaintiff. 


Lens Serjt., in the last term had obtained a rule nisi 
for a new trial, chiefly on the ground that the soil 
between high and low water-mark was vested in the 
crown, ajid so open to the public, and that a mere grant 

of 
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of wreck did not convey any right to the soil: that 
the grants in the time of Charles the Second were utterly 
inconsistent with any such supposed right in the owners 
of Br(yimsea ,* for, if the soil of St. Andreis*s Bay had 
belonged to them, the crown never would have granted 
it to the Earl of Oxford: that, even if the grant of wreck 
could give any right to the soil of the shore, by the 
“ shore” must be understood a certain space following 
the arc of the bay, upon which, indeed, a vessel might 
be wrecked, and not the soil of the centre of the bay, 
where, at high tides, vessels could not easily*be lost: 
that if the law were thus, Mr. Sturt*% acts were only acts 
of usurpation; and usage of forty years, founded on 
usurpation, could not confer a right. It was urged, 
also, that perhaps the corporation of Poole, might have 
been in confederacy with Mr. Siiirt^ and that such a 
contrivance ought not to deprive the fishermen of their 
right to fish over the locus in quo. He cited Vooght v. 
Winch, [a) 


1821. 

Chad 


•V. 

Tilsed. 


Belli Serjt., contrdi insisted that what Mr. Sturt had done 
forty years ago, openly and unopposed, together with his 
subsequent assertion of property so uniformly acquiesced 
in, though not of themselves constituting any right, 
were evidence from whence anterior usage and anterior 
assertion of right might be presumed; that such anterior 
usage must be so ancient as to aflbrd the best interpre¬ 
tation of the nature of the original grant; and that a 
prescription of such antiquity, coupled with the general 
grant, was quite conclusive as to the naiiitiff‘’s right. 

Lens having been heard in support of his rule, the 
Court now gave judgment. 


A. (>6%. 


Dallas 



406 


CASES IN HILARY TERM 


1821. Dallas C. J. I agree that cases of this sort may rest 
^ on one or both of the two following grounds, that is to 
say, on grant, or on usage which presupposes a grant: I 
Tilsed. agree also, that in the case of a grant, no usage, how¬ 
ever long, can countervail the clear words of the instru¬ 
ment, for what is done under usurpation cannot consti¬ 
tute a legal usage: but, it is equally clear, that when 
a grant of remote antiquity contains general words, the 
best exposition of such a grant is long usage under it. Un¬ 
less, therefore, the usage of forty years ago can be proved 
to have originated in usurpation, it is evidence, whence 
usage anterior to that time may be presumed: and such 
a length of modern usage, connected with the ancient 
usage, affords the strongest exposition of the meaning of 
the original grant. The rule laid down in fa book of 
authority on this subject is, “ If the language of an 
ancient grant be obscure or doubtful, constant usage 
may be resorted to, to expound, though not to control 
the deedand the uniform course of modern authori¬ 
ties shews, that however general the grant, usage may 
afford a true construction of it, reducing this question 
to a question of fact, namely, what was the usage here ? 

I agree that if the usage be only of forty years’ duration, 
and be applied to establish an exclusive right over an 
arm of the sea, this could not destroy the right of the 
subject, but w’e must look to the way in which this mo¬ 
dern usage arose, and that is as strong as possible to 
establish the Plaintiff’s claim ; his predecessor raises a 
bank in the face of the whole town of Poo/c, and, ac¬ 
cording to the pleas, in a place which was part of the 
harbour in which all the inhabitants of the town had 
an interest. This' was done at considerable expense, 
and occupied a great length of time. After the bank 
had been broken down, there was no interruption of 
the Plaintiff’s assertion of his claim ; permission to enter 
within the bank was constantly asked, and given or 

refused 
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refused as to the proprietor seemed fit. The usage was as 
strong as it possibly could be under such circumstances. 
But it was asked, — if the corporation of Poole had 
been in confederacy with the then proprietor of the island, 
and did not choose to sue upon this usurpation, should a 
poor fisherman by such means be deprived, of his right? 
Certainly not. However, if so general a right had ex¬ 
isted, it may be presumed any usurpation on that right 
would have been resisted. And why are we to presume 
any such confederacy between the owner of the island 
and the corporation of Poole ? I have said, that where 
the words of a grant are general, they must be explained 
by usage. The grant of Henry the Second, conveys the 
island of Bremnsea, and its shores; What then arc its 
shores ? — what usage has pointed out. And if I find the 
usage such as existed here, how can I resist the evidence? 
It is urged, that this is only a grant of wreck, but w'feck 
must rest on the soil, usage must determine what has 
been deemed soil, and vessels of burthen could at no 
time float over the mud in question. The lakes which 
have been mentioned, were only such small inlets as 
every where intersect the shore. , The grants of Charles 
the Second confirm this usage, inasmuch as those grants 
were never acted on or acquiesced in by the owner of 
the island. I think, therefore, the question has been 
properly disposed of, and that a new trial cannot be 
ffranted. 

O 


Park J. If the grants in question contained any thing 
inconsistent with the usage established, the case might 
be different, but, the grant consisting of general words, 
we are driven to enquire what has been the usage under 
it. That is all one way, and it is reasonable to suppose 
it was the same in ancient times as at present. Nothing 
in the present decision will conflict with that of Vooght 
V. Winch,, which only decided that, in a public naviga¬ 
ble 
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ble river, twenty years* possession of the water at a given 
level is not conclusive as to the right. 

Burrough J. The verdict in this case is not con¬ 
trary ta the legal effect of the evidence, but serves to 
confirm the construction put on the grants. The first 
contains a grunt of wreck to the al^bey of Cerne^ through¬ 
out all their lands upon the sea, which shews they had 
other lands besides the main-land of Br&wnsea; now 
what could these other lands be but the land in ques¬ 
tion ? As to the grants produced by the Defendant, 
deeds produced by a party avail him nothing, unless the 
possession has gone consistently with them : Here, the 
parties who received the first grant from Charles the 
Second, did nothing under it; then other adventurers 
came forward, who also failed to make any attempt con¬ 
formable to their grant. For what reason did both these 
parties, who thought it beneficial to take the grant, ab¬ 
stain from acting under it, but because they found a per¬ 
son in possession under a former grant ? Then, the as¬ 
sertions of right on the part of the Plaintiff are strong 
beyond all measure; and though the erection of the 
bank forty years ago would not of itself confer a title, 
yet, from such erection unopposed and the subsequent 
uniform usage, prior usage to the same efiect may be 
presumed, which, coupled with the general terms of the 
grant, establish the Plaintiff’s claim beyond dispute. 


Richardson J. The evidence of assertion of right 
on the part of the Plaintiff and those under whom he 
claims is indeed abundantly strong; however, I should 
agree that the legal eftect of this evidence would not in¬ 
vest him with a title, and that the whole might amount 
to nothing more than usurpation, if it were quite clear 
that, prior to the construction of the embankment forty 
years ago, the public had any right over the locus in quo. 

But 
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But in this case as in every other, modern usage of forty 
years’ duration is evidence not only for that period, but 
evidence from which it may be presumed, that the same 
course was pursued in earlier times, if nothing is shewn 
to the contrary. Here there was evidence that the usage 
had been the same almost time out of mind; that the 
land in question was littus marh^ not indeed so dry as 
terra Jirma^ but still shore of the sea, and not covered at 
low water, with the exception of a small lake or in¬ 
let : the place, therefore, falls within the description of 
land, about which there can be no doubt as to the 
law, that an individual may claim a right in it, either 
by grant or by usage independently of grant. Most of 
the evidences, which Hale {a) enurnei*atcs as denoting 
such a right exist here “ constant and usual fetching 
gravel and sea-weed and sea-sand, between the high 
water and low water mark, and licensing others st) to do; 
inclosing and imbanking against the sea, and enjoyment 
ol what is so iiiued ; enjoyment of wrecks hap})ening 
upon the sand.” The grants of Charles the Second call 
the spot in question ooze land, and, theretbre, arc evi¬ 
dence to shew that, even in those days, the place was 
considered as between high and fow water mark; and, 
as nothing was done under them, they rather make 
against the Defendant than for him, as it should thereby 
seem that, when the grantees came to act under their 
grant, they found an obstacle in an earlier and better 
title. 


1821. 

Chau 

V. 

Tilsed. 


(fl) Dejure Marisf pars i. c . 6- p . *7. 
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Feb , 6. Charles Christie, George Alexander Wylie, 
and William Atkinson, Assignees of the 
Estate and Effects of Gj^rge Laing, a Bank¬ 
rupt, V , Lewis Lewis. 

SSUMPSJT for money had and received by the 
Defendant for the use of George Laing, before he 
owner of a became a bankrupt, and also for money had and re- 
^ip, and G. L. [,y Defendant, to the use of the Plaintiffs as 

granted and to assignees of the estate and effects of the said George 
freight let, and Laing, after his bankruptcy. The declaration contained 
and to freight other usual money counts, with an account stated, 
hired the ship The Defendant pleaded the general issue. At the trial 
for the voyage, Cause before Gibhs C. J. (London Sittings after 

venaniedthat Tnuity term 1817,) a verdict was found for the Plain- 

the master ' 198 U. 16*s. 9r/. damages, subject to a refer- 

should receive 
on board at 

London, goods to be sent alongside by G. Z-, and deliver them from alongside 
at Newfoundland, according to bills of lading, there receive, and deliver at Demerara 
other goods, in like manner ; and there, in,like manner, receive other goods, and de¬ 
liver them in the London docks, according to bills of lading; and that the ship’s boats 
should assist in loading and unloading, so as the exclusive duties and operations of the 
ship should not be thereby Impeded. In consideration whereof G. L. covenanted 
to send and take from alongside goods, and to pay for the freight and hire of the ship 
for the voyage a6co/., with primage, &c., one quarter part thereof on delivery of 
goods at Newfoundland, by good bills at 6o days’ sight on London, and the remainder 
by good bills at two months’ date from the day of the ship’s report inwards at the port 
of London, The voyage was performed, and goods of third persons brought from 
Demerara under bills of lading, deliverable to the consignees on payment of certain 
specified freights therein mentioned, which freights the Defendant received, no bill 
for the three quarters freight per charter-party having been given or tendered to him, 
and a bill for one quarter given at Newfoundland having been dishonoured : Held, 
{Dallas C. J. dissentiente,) first, that, notwithstanding the words of grant, taking 
the whole charter-party into consideration, the possession of the ship did not 
pass to the freighter, but remained in the owner; and that, as the freight per charter- 
party was to be paid to him hy good bills, prior to the delivery of the homeward 
cargo, he had a lien thereon for such freight; secondly, that he had a right to receive 
the freight per bills of lading from the consignees, and had a like lien on such freight 
when to received. 


By charter- 
party between 
Defendant, 


ence 
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ence as to the amount, and to the opinion of the 
Gourt upon a case which was, in substance, as fol¬ 
lows : 

The'' Defendant on the 2nd Februmy 1815, and 
from thence continually until the 1st April IsBlG, was 
sole owner of the ship Ann belonging to the port 
of Ijondban. On th^ 2nd February I^SlS, the Defend¬ 
ant as such owner, and George Laing the bank¬ 
rupt, entered into a charter-party, under seal, by 
which the Defendant for himself, his .heirs, executors, 
and administrators, granted and to freight ilet, and 
George Laing for himself^ bis executors, administra¬ 
tors and assigns, hired and to freight took the ship AnUy 
for the voyage, upon the terms and conditions, and for 
the considerations following : Imprimis, the Defendant 
covenantetl, that the vessel being tight, staunch, and 
substantial, well manned, tackled, apparelled, and fur¬ 
nished as is usual for vessels in the merchants’ service, and 
for the voyage thereinafter mentioned, the master William 
Wilson, or some other proper person, should receive and 
properly stow on board the said vessel, all such lawful 
goods, wares, and merchandises, as the said freighter or 
his assigns might think proper to send alongside her 
in the port of London, not exceeding, in the whole, what 
she could safely stow and carry, over and above her 
stores, tackle, apparel, and provisions ; and, having re¬ 
ceived the same on board, and being dispatched, the 
master should immediately (wind and weather permit¬ 
ting) set ’’sail, and proceed in and with the vessel from 
the port of London, and proceed to Portsmouth, there to 
join and sail with the first convoy appointed for New~ 
Jbundland, and, being arrived at St- John's in Newfound¬ 
land, should make a right and true delivery of the 
cargo from alongside, to the agents or assigns of the 
said freighter, according to the bills of lading signed in 
London; such cargo being discharged, and the vessel 
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rendered tight, staunch, and substantial, well m^ned, 
and furnished in the manner aforesaid, ttie master 
should receive, and properly stow on board, from the 
agents or assigns of. the said freighter, all such lawful 
goods asilie or they might send alongside, in craft (pro¬ 
vided at the costs and expences W the said freighter, his 
heirs or assigns) not exceeding, in the whole, what she 
could safely stow and carry, over ’ and above her stores, 
tackle, apparel, and provisions; and having so com¬ 
pleted her loading in Sf. John's^ and being dispatched, 
should immediately (wind and weather permitting) set 
sail, and proceed from thence, with or without convoy, 
to Demerara ,• and having arrived there, should make a 
right and true delivery of the cargo from alongside to 
the agents or assigns of the said freighter, the convey¬ 
ance to the shore to be at his or their expence; and 
having discharged the same, according to the bills of 
lading signed at Nea^oundland, and the vessel being in 
readiness, after the maner aforesaid, for the further con¬ 
tinuation of the voyage, the master should take, receive^ 
and properly stow on board the said vessel, all such 
legal goods as the agents or assigns of the said freighter 
should send alongside of her, not exceeding as afore¬ 
said ; the conveyance of such goods from the shore to 
the ship to be at the expence of him the said freighter, 
his agents or assigns; and, being so loaded and dis¬ 
patched, should immediately (wind and weather permit¬ 
ting) set sail, and proceed from Demerara for the port 
of Ijondon, and, on arrival at the West India dock there, 
make a right and true delivery of such her homeward 
cargo, agreeable to bills of lading, and then end 
the intended voyage (the act of God, the king’s ene¬ 
mies, fire, the dangers and accidents of the seas, rivers, , 
and navigation, of whatsoever nature and kind, always 
In all cases excepted.) And the owner agreed, that 
i jWvs assistance should be given with the ship’s boats* 

« pro- 
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properiy manned for the purpose, in unloading and 
loading the cargoes, at the respective ports above men¬ 
tioned, at all times, when required by tfae^freighter, his 
agents assigns; but it was understood, that no 
pedimen^ was thereby to be made, in carrying on the 
exclusive operations c^dutics of the ship; and the 
owner further covenanted with the said freighter, tliat 
he should be allowed,*^in the whole, 100 running days 
for loading the vessel in the River Thames, for unload' 
ing and loading her in St. John's, and for unloading 
and loading lier in Demerara ; provided that the 
vessel should not be delayed at St.Jofin's, Ner^onnd^ 
land., for the purpose of loading awl unloading, more 
than 25 running days in the whole; but it was fully 
agreed on by the said parties, that the vessel should be 
loaded at Demerara, and dispatched in time for her to 
sail, and depart from thence for the port of Dondon, on 
or before tlie 1st day of August, then next ensuing. In 
consideration whereof, George Laing, for himself, his ’ 
h^irs, executors, and administrators, covenanted with 
the Pefendant, his executdrsj administrators, and as¬ 
signs, that he the said freighter, his agents or assigns, 
should send, or cause the several cai’goes above re¬ 
ferred to to be sent alongside the vessel, and also take 
from alongside the vessel, at the respective ports of 
loading and unloading above mentioned, free of ex¬ 
pense, in providing craft or other conveyance for that 
purpose, to the owner of the vessel as aforesaid, the 
boats qf the ship properly manned, assisting in such 
unloading and loading of said cargoes, at all times when 
required, but not to the impediment of carrying on the 
exclusive operations or duties of the ship, conditioned 
agreed to on the part of the owner, as above, and 
that within the time before limited, or d&ys of demur¬ 
age thereinafter mentioned. And further, that the said 
freighter, his executors, administrators, or assigns, 
Voi.. II, G g should 
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should well and truly pay or cause to be paid unto the 
said owner, liis heirs,, executors, administrators, or as> 
signs, in Ml,/or freight and hire of the vessel for such 
voyage, the sum of 2600/., together with 51. per cent. 
primage ther^n, and, in addition to the freight and 
primage| two-thirds of all docll^ues, port and pilotage 
charges incurred during the whole of the voyage; 
the said freight, &c. was to be pl^d as follows [viz.) one 
quarter part thereof on a right and true delivery of the 
cargo at Nev/omidlandi by a good bill or bills on London, 
at 60 days’ sight, and the remainder thereof by a good 
bill or bills, at two months’ date from the day of the 
ship’s report inward in the port of London; and the 
freighter, for himself, his executors and administrators, 
covenanted with the owner, his executors, admini¬ 
strators, and assigns, to make all necessaiy disburse¬ 
ments and advances, both at Neu/oimdlaiid and at 
Lemcrara, in and about the concerns of the ship, all 
which advances were to be deducted from tlie last pay¬ 
ment of the freight, provided that it should be lawful 
for the sai^ freighter, his agents or assigns, to detain 
the ship, on demurrage, at the ports of loading or un¬ 
loading aforesaid, any or either of them, any time or 
term not exceeding 20 days, on paying the owner of 
the vessel, or his order, ten pounds demurrage money per 
day, day by day, as the same should become due. And 
for the true performance of all and singular the cove¬ 
nants, clauses, provisoes, and agreements therein con¬ 
tained, the parties respectively thereby bound and.obliged 
himself and themselves, his and their several and re¬ 
spective heirs, executors, and administrators; the De¬ 
fendant especially bound his vessel, her freight and 
appurtenances, and the said George Laing, the cargo^^ 
to be laden on board of her, unto the others and othef« 
and to the executors and administrators of 
vvthers and other of them, mutually and reciprocally, 
!^>'ltie penal sum of 5000/. 


After 
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After the execution of the charter-party, a cargo , 182,1. 
of ffoods was shipped by George Laing, and divers 
other nnerchants, m pursuance of arrangements made 
between them and George Itoing, on board the vessel in Lewis. 
the River Thames ; and William Wilson, the master, at 
the request of George Aing, signed bills of lading, for 
the goods deliverable ^o the several consignees theireo^ 
at the port of St. Johrfs, in the island of Nev^oundland, 
according to the form of the bill of lading next herein¬ 
after set forth; the freight of such of th^ goods as were 
not shipped by George Laing, was paid by the shippers 
to George Laing, in London, at the time the bills of 
lading were signed. The goods shipped by George 
Laing were consigned by him to Hart and Robinson, of 
Heri^bundland, for sale, on his account. — “ Shipped, 

Sic., in good order and well conditioned, by George and 
James Brown, in and upon the good ship called Ann, 
whereof is master, &c., for this present voyage, Wil¬ 
liam Wilson, and now riding at anchor in the river 
Thames, and bound to St. John*s, Newfoundland, to say, 

10 barrels pitch, &c. &c. being marked and numbered 
as in the margin, and are to be^ delivered in the like 
good order, and well conditioned, at the aforesaid 
port of St, John's, Newfoundland, the act of God, 
the king’s enemies, fire, and all and every other dan¬ 
gers and accidents of the seas, rivers, navigation of 
whatever nature and kind soever excepted, unto Messrs, 

Hutton, 'M^Lea and Co., or to their assigns, freight for 
the said goods being paid in London, with primage and 
average accustomed. In witness whereof, the said 
master or purser of .the said ship hath affirmed to three 
bills of lading, all of this tenor and date, the one of 
ll^ich three bills being accomplished, the other two 
stand void. And so, &c. Dated in London, 7th 
March, 181.5, quality and contents unknown to Wil¬ 
liam Wilson.'* 
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The Ann sailed from the river Thames on the 16th 
March, 1815, on the voyage mentioned in the charter- 
party, arrived at St. John*s on the 12th Maj^, 1815, and 
delivered her cargo, pursuant to the said bills of lading, 
signed by the master. James Laing, a brother of the 
bankrupt, sailed in the vessel to St. JohrCs, as supercargo 
of Gemge Laing, and acted such for the voyage. 
After the delivery of the cargo at St. John*s, the master 
applied to Janies Laing, for a bill or bills of exchange 
for G50l., as tor one quarter of the freight, agreeably to 
the stipulations contained in the charter-party; and 
James Laing accordingly drew two bills of exchange for 
350/. and 300/., upon George Laing, payable 60 days 
after sight, to the order of the Defendant, and delivered 
them to the master. These bills were remitted by the 
master to the Defendant, and were duly accepted by 
George Laing. They fell due on the 26lh August, 
181.5, were dishonored by the bankrupt, and have not 
since been paid. After the discharge of the cargo, 
Messrs. Hart and Robinson, of St. John^s, by the order 
and on the account of George Laing, purchased and 
shipped a cargo of cpd-fish on board the Ann, for De~ 
mm ara, and the master signed a bill of lading for the 
delivery of the cargo of fish to James Laing, at Derne- 
rara. The vessel, on the 6th June, 1815, proceeded 
from St. John's, with James Laing on board, on her 
voyage to Denierara, whore she arrived on the 3d Au¬ 
gust, 1815. After the vessel had discharged her cargo 
at Demerara, James Laing engaged Messrs. M^Garrel 
and Co., at that place, to procure a homeward freight, 
and various goods were, through their assistance, ship¬ 
ped on board the Ann, at Demerara, by different mer¬ 
chants, for which goods the master of the ship signf^ 
bills of lading, in the following form. “ Shipped^ 
in good order and condition, by John M^Garrel, in and 
upon the good ship called the Ann, whereof William 

1 Wilson 
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Wilson is roaster, for the present voyage, now lying in 
Demerara river, and bound for London, 20 hhds. sugar, 
being marked and numbered as in the margin, and 
are to be delivered in the like good order and con¬ 
dition, at the aforesaid port of London^ ^all and every 
the dangers and accidents of the seas, rivers, and naviga¬ 
tion, of whatever nature and kind soever excepted) unto 
Messrs. Underwood, Hall, and Co., or to their assigns, 
he or they paying freight for the said goods nine shillings 
sterling percent. In witness whereof^ die said master 
or purser of the said ship hath subscribed to four bills 
of lading, all of this tenor and date, one of which being 
accomplished, the rest to stand void. Dated in Deme¬ 
rara, 9th November, 1815. William Wilson. Quality 
and contents unknown.” On the 3d December, 1815, 
the vessel set sail from Demerara on her homeward 
voyage; and having arrived in the port of London, was 
reported in the custom-house on the 26tli of February, 
1816, and on the same day entered the West India 
docks for the purpose of discharging her cargo. James 
Laing remained at Demerara, and afterwards came 
home by the packet. On the 23d February, 1816, a 
commission of bankrupt was issued against George 
Laing, under which he was found and declared a bank¬ 
rupt, upon acts of bankruptcy committed by him on the 
12th, 13th, and 14th of February, 1816. The Plain¬ 
tiffs were duly chosen assignees of his estate and cfiects, 
and an fiassignnicnt thereof was made to them by the 
luajor part of the commissioners named in the com¬ 
mission, by indenture dated the \0ih. March, 1816. 
On the day of the report of the Ann at the custom¬ 
house in London, a copy of the manifest of the cargo 
o|* the Ann brought from Demerara, with a notice 
Yo the directors of the West India docks not to deliver 
any of the goods without the order of Messrs. Harrison 
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and BetfSf was delivered to the directors of the West 
India dock company by the master, by the direction of 
the Defendant or his agents. No sum or sums of 
money, nor any bill or bills of exchange, were ever 
demanded by the Defendant, or tendered or offered by 
the bankrupt, or by the Plaintiffs, or by any other per¬ 
son to the Defendant, for the sum of 2600/,, iii the 
charter-party mentioned; or of any part thereof, cither 
upon the report of the Ami inwards, or at any time 
before or since.. 


William Wilson and the crew of the Ann were, upon 
the voyage mentioned in the chai ter-party, and agree¬ 
ably to the terms thereof, hired and employed to 
navigate the vessel; and the vessel was during the voy¬ 
age navigated, with the exception of the port and 
pilotage charges and dock dues, mentioned in the char¬ 
ter-party, at the Defendant’s expcnce. The goods 
brought by the Ami from Demerara were delivered 
%ut of the Alin into the West India docks, on the 
^4th Marchj 1816. The Defendant employed Messrs. 
^^*‘Tairison and Betts, ship brokers, of the city of London, 
shiprjjport the ship, and collect the freight of the goods 
OTcrff>,g|jt from Demerara by the Ann from the respective 
deliver^^jjggj, tije|. 0 ofj for his use and on his account; and, 
rara, gudi employment, Messrs. Harrison and Betts 
from iS/. I from the consignees of the goods the freight 
^<^by them respectively, and afterwards paid over 
gust, Ijjg balance of the money soTCceived, 

at Demcrar the dock and other charges, 
and Co., at ^gtion for the opinion of the Court was, 
and various go piamliffs were entitled to recover the 
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entered^ unless the Court should think fit, upon the 
application either of the Plaintiffs or of the Defend¬ 
ant, to turn this case into a special verdict, 

This case was thrice argued. First, in Trinity term, 
1819, by Bosanquet Serjt. for the Plaintilj& and Copley 
Serjt. for the Defendant. Secondly, in Michaelmas 
term, 1819, by Vaughan Serjt. Ibr the Plaintiff, and Lcfis 
Serjt. for the Defendant. And now l)y Taddy Serjt. 
for the Plaintiff, and Hidlock Serjt, for the Defeiidanl. 

Arguments for the Plaintiffs. 

First, the Defendant is not entitled to retain the mo¬ 
ney he has received for the carriage of goods {a) by the 
ship Ann, because he was not entitled to demand it. 
There was no contract express or implied, no privity, 
between him and the parties who were to pay for the 
carriage of the goods; those parties contracted with 
Laing, and Laing alone could have sued them for the 
carriage. The Defendant was, under the charter-party, 
to be paid by Laing the hire of his vessel, not by the 
shippers or consignees for the carriage of goods. The 
question between carriers and the owners of goods carried, 
is not, whose is the waggon, or whose is the ship, but 
who is the carrier ? Here Laing was the carrier, and at 
Demerara absolutely put up the ship for goods, as a gene¬ 
ral ship; it would be agreat hardship, if the shippers at 
Demerara, who contracted with Laing for the carriage 
of thei^jgoods, and had no means of Jknowing his cu- 
gagcinents to the Defendant, should be liable, not only 
to Laing for the carriage of their goods, but also to the 
Defendant for his claims on Lair^, and this distinguishes 
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the case from Tate v. Meek (a), where, by the very 
terms of the bill of lading, the shippers were referretl 
to the charter-party, and the carriage of the goods was 
to be paid according to the terms of that instrument. 
But, as a general rule, it is clear that where there is a 
charter-party, the carriage for goods is to be paid to the 
charterer, and npit to the owner, ^oorsom v. Kymer (b ); 
and where, as in the present case, the owner of a ship 
has a claim against the charterer, for the hire of the 
ship, the shippers or consignees of goods are not liable 
to pay that hire. Paid v. Birch (c). The Defendant, 
having induced the consignees to pay him in discharge 
of what was due to him from Laing the bankrupt, has 
in cllbct defeated the bankrupt laws by obtaining a pre¬ 
ference over the other creditors, and that too, without 
a foreign attachment. 

Secondly, the Defendant had no lien on the goods 
conveyed in the Ann. First, because he could not have 
sued the owners of the goods, either for the hire of the 
ship due I’rom Laing^ or for the carriage of the goods, 
and if he could not sue them, he could not detain their 
goods. Secondly, bepause the Defendant could not 
have detained the whole of the goods, till the whole of 
his demand against Laing was satisfied. He could not 
pretend, on any principle, to detain those for which the 
carriage had been paid, because the carriage due for 
the rest was unpaid, or because the whgle of his demand 
against Laing was not satisfied; {Phillips v. Biodie (d), 
and Birley v. Gladstone (c), shew that the owner of a ship 
cannot detain goods as against the charterer for dead 
freight:) and yet a right of lien cannot exist, where the 
party claiming it, has not a right to detain all the goods 

(a) a B. Moorcy *78. S. 6’. 8 (c) a dtk. 6ai. 

Taunt. {el) 15 East, 547. 

(A) zM.tifS. joj. (^) j M. ^ S. 105. 


in 



In the IsT & 2d Years ot GEO. TV. 


4tl 


in respect of which the lien attaches, till the whole of 
his demand is satisfied. Thirdly and mainly, the De¬ 
fendant had no lien, because he had no possession of the 
ship, and consequently no possession of the goods. By 
the express terms of the charter-party, the ship is let to 
freight, and taken to freight; But, he who takes a ship to 
freight is in all respects owner during the continuance of 
the charter-party, Trinity House v. Clark («). So much 
so, that he cannot commit an act of barratty, Vallejo v. 
Wheeler (6), Soares v. Thornton (c)* Parish v. Craw- 
J'ord {d), which held a doctrine different from that 
in Trinity House v. Clark, has been over-ruled by 
James v. Jones {e) and Frazer v. Marsh {f). In Savillc 
V. Campion (g), the charter-party contained no actual 
demise, but merely covenants of various kinds. Here, 
there is a complete demise expressed in apt terms, and 
transferring the possession of the sJiip, for a given 
time, from the owner to the charterer and his as¬ 
signs. The word assigns is alone sufficient to shew the’ 
completeness of the transfer. The charterer, too, had 
a supercargo on board, and took upon himself to put 
up the ship as a general ship at Demerara. In Tate v. 
Meek, there were no words of demise : which was also 
the case in Yales v. Mennell (h). In Yates v. Rail- 
ston (/), the decision turned on the ground that the de¬ 
livery of the goods and the payment of the freight were 
concurrent acts. Hutton v. Bragg {k), where the char¬ 
ter-party contained the words (though they do not ap- 
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{a) 4 M. £!f 5. a88. 

(^) Cotwjt. 143. > 5 ). C. Lofft. 

631. 

(c) 1 Taunt, 627. 5 . C. i 

B. Moore, 373. 

(d) Abbott on Shipping, zi. 
3d(::cl. S,C, 2 Sir. izji. 

(f) Abbott on Shipping, 3d 
ed. aj. S.C, 3 Esp. N. P.C. 
27. 


(/) 13 EaJt, 238. 

(^) 2 A. 503. 

a B. Moore, ay;. S, C. 
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pear in the report,) lef the vessel to freight to the merchant, 
voho htth, accordingly, hired and taken the same, is in 
point for the Plaintiff, and is sound law according to 
the foregoing principles; if, however, it should be im¬ 
pugned, it is distinguishable from the present case, on 
the ground that this is an action to recover money im¬ 
properly received; that was trover for the actual de¬ 
tainer of goods ; and if the Defendant in the present case 
could have detained the goods, yet, lie had no right to 
receive the money claimed, at the time and in the man¬ 
ner in which he received it. For, 

Thirdly, even if the defendant ever had any lien, there 
was a complete waiver of it on his part, first, by his en¬ 
tering into an agreement inconsistent witJi the right of 
lien; secondly, by his delivery of the goods before the 
money claimed was paid. Though every special agree¬ 
ment will not destroy the party’s lien, yet an agree¬ 
ment inconsistent with lien must have that effect, Cram- 
shay v. Homfray (a). Here, the Defendant had agreed to 
give credit; to be paid, as to three quarters of the 
amount of the hire of the ship, by a bill at two months 
after the report of the ship inwards; how then could he 
detain the cargo on the ship’s return, when his claim 
would not be complete till two months afterwards ? 
At all events, lien, by the very nature of it, ceases 
on the delivery of the goods on which the lien arises; 
so that, even if the Defendant was entitled to a lien, 
he had no right to receive the money now claimed, 
for the reasons stated in the first part of the argu¬ 
ment. 


Arguments for the Defendant, 

The real question is, whether, on the construction of 
this charter-party, the absolute possession of the vessel 
passed to Laing ? The instrument undoubtedly contains 


(4) A . 50. 
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in the beginning, the most comprehensive and apt words 1821. 
of demise; but they are not of themselves conclusive, —v—^ 

and the construction must be sought from the con- v. 
text and intention of the whole: for, as words which Lewis. 

are not apt words of demise will constitute a demise, if 
upon the whole a demise appears to have been intended 
by the parties; so apt^ words of demise will not of them¬ 
selves constitute a letting, il^ on the whole, a contrary 
intention appears, Hac. Aln\ Leases^ K., Doe v. Ash~ 
burner (a), Poole v. Bentley [b). Tempest v. Mwmling (c). 
Undoubtedly, there may be cases in which the absolute 
possession of a ship may pass to the lessee, as if it 
should be let for a term of years, and the lessee should 
appoint and pay the master and crew, and provide for 
the repairs; but such is not the case with ordinary char¬ 
ter-parties, nor is such the mercantile construction put 
on those instruments. A man does not hire a ship as 

he hires a house, for the purpose of having absolute and 

• 

exclusive possession, but merely the use of the hull, for 
the conveyance of his goods. Notwithstanding the words 
let to freight and taken to freight^ all the provisions of the 
present charter-party are inconsistent with absolute pos¬ 
session in the charterer, or with abandonment of posses¬ 
sion by the owner. The owner appoints and pays the 
captain and crew, the repairs, and most of the expenses 
incidental to the ship; the captain and crew are his ser¬ 
vants, and if so, their possession is his possession ; the 
captain receives and stows the goods sent by the char¬ 
terer ; the captmn is to assist with his boats, but such 
assistance is not to interfere with the duties and oper¬ 
ations of the ship, which shews that the a^istance is 
not given by him in the character of servant to the char¬ 
terer. If the ship had run down another vessel, the 

(a) 5 T.Jt. x6j. (c) ij EasU 

(^) isJ3aji;i68. 

master 
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1821. master and owner would have been liable to be sued, 

" and not the charterer. The decision in Hutton v. Bragg 

^ has often been impugned, and in that case, the attention 

Lewis. of the Court was not particularly called to the nature of 

the owner’s interest, after he has entered into a charter- 
party. *But in Saville v. Campion, the Court expressly 
relied on provisions similar to tl^ose contained in the 
present charter-party, to shew that the absolute posses¬ 
sion did not pass to the charterer. The decision in 
Trinity Hmisc v. Clark, turned entirely on the nature 
of the service in which the vessel was engaged, which 
being the public service, it was essential to the success 
of the undertaking, that the charterers should be taken 
to have the full and undisputed possession. Soares v. 
Thornton, and Vallejo v. Wheeler, only decide that the 
freighter (whether under a charter-party or not) is 
owner, pro hac vice, as far as respects an act of barratry; 

but that does not touch the present question; for the 

• 

freighter may, by agreement, have such a power as to 
dispatch the vessel in any direction he pleases, though 
the possession of her may remain in the owner, and the 
owner be himself on board. In Paul v. Birch, the de- 
cision was, that the owner of the vessel could not detain 
the goods against the consignees, to discharge the hire 
of the ship due from the charterer. The Defendant, 
in the present case, did ]^ot detain the goods from the 
consignees, or for the hire due to him by Laing; but, 
being in possession of the ship, he received sums due 
for the carriage of the goods conveyed at his expense, 
and in his vessel. If he were afterwards to sue Laing 
for the whole amount of the hire on the charter-party, 
the sums so received, would go in part discharge of that 
hire; but provided he do not recover twice, there can 
be no reason why the Defendant should not have more 
than one remedy for the compensation due, for the use 
of his vessel. In Phillips v, Rodic, and Birley v. Glad¬ 
stone, 
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stom, the goods were detained against the consignees 
for dead freight due from the charterer; a claim which 
is not contended for in the present case. It may be ad¬ 
mitted, that a party abandons his lien, by agreeing to 
give credit, (and that was the case in Cramha^, Hom- 
fray,) but it is immaterial whether a paymMt be by 
money or bills. In^Tate v. Meek, Yates v. Raihton, 
Saviile v. Campion, and Horncastle v. Farran (a), the 
payments were all by bills. In the last case indeed, the 
bills were given and negotiated, and on that account 
the lien was held to be waived; but here the bills were 
not given on the return of the ship, nor any payment 
made. 

Dallas C. J. This case has been so often and so 
fully before the Court that it is not necessary for me to 
re-state the facts. The general question depends on 
these general grounds. The Defendant, the owner of 
the ship, contends that he had a lien on the goods on 
board, for the freight due, or on the money received for 
such freight. To have a lien, he must have had at the 
time of the asserted exercise of it, the possession of the 
ship. He had the possession when he executed the 
charter-party, — and the question is, whether, by the 
charter-party, he has parted with the possession for the 
particular voyage ? And I will say, in the outset, this is 
not like the common case of a carrier, who has, in point 
of law, known rights and known liabilities. These de¬ 
pend on the law, as it applies to the case of carriers; 
but the carrier may vary his general liability by special 
agreement; so may the ship-owner, even if he could be 
treated as a common carrier; and the charter-party con¬ 
stituting the specific agreement between the parties, it 
is upon the effect of it that the question arises. This 
case appears, therefore, to me, in the general view of it, 
to depend on Hiitton v. Bragg; and if Hutt&n v. Bragg 

(fl) 3 B. (Sf y4. 497 . 
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be law, it must govern jtiow. In Huiton v. Bragg, on 
the best consideration I could give the case at the time, 
1 concurred in opinion with the late Chief Justice and 
my Brother Park, My Brother Burrough was absent, 
and we had not then the benefit of my Brother Richard- 
son’s asJtktance on the bench. The having concurred 
in the former judgment would be no reason for my not 
delivering a different opinion now, if I really enter¬ 
tained it. I never could agree with an expression I 
have met with, namely, “ I must so decide to be consist¬ 
ent with myself,” though the words came from a person 
of all others the most entitled, if at all, to make use of 
them. No man is bound to be, or has a right to be, 
consistent in error; but, before he consents to overturn 
a judgment in which he concurred, he ought most 
clearly to see that he was formerly wrong. If such were 
my case, I should, therefore, only lament having been 
wrong before, but certainly should not persist in being 
wrong now. It is equally incumbent on those, (and 
for reasons w'hich 1 fully admit, and of which I as fully 
approve) to deliver a diftei’ent judgment now, who see 
the point now, in a different light. On this part of the 
subject, I will only further say, if it required to be ad¬ 
verted to, that scarcely a question can occur in which 
I can have less reason personally for maintaining a for¬ 
mer opinion. The judgment delivered, was delivered 
chiefly by the late Lord Chief .lustice, and what weight 
his opinions had, because they were entitled to have, 
with his Brothers on the bench, it is not necessary for 
me to state. From a judgment maturely formed by him 
and assented to by me, it would not be blnmeable, I 
think, if I felt a little reluctance, even upon this ground 
alone, to abandon it, when he can no longer re-consider 
the opinion which he then delivered, and support or re¬ 
nounce it, as by the argument which we have now heard 
and those which have preceded it, he might have been led 
to do. Still, however, I agree, it results to the consider- 

3 ation 
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ation of what is the opinion we may respectively now 1821. 
entertain, and the degree of assurance with which that 
opinion is formed ; and what I have said, I have said 
only for reasons which, in the sequel, will appear. Lewis. 

And first, I shall begin by stating, that Hutton v. Bragg, 


being directly in point, I know of no case, as I understand 
the cases, before nor since, (nor has any such been cited,) 
repugnant to it; none repugnant in decision; none, of 
necessity, inconsistent in point of principle; none, in 
point of analogy, the other way. I have read in loose 
and confident assertion, that the decision excited sur¬ 
prise at the time; and I have no hesitation in saying, 
that the case did not, I believe, meet with universal 
concurrence, and this may be taken even more strongly 
if necessary. It is enough for me to know the doctrine 
in question has received the sanction of this Court, 
which never has been expressly dissented from by any 
other; that this is now the third time it is argued here, 
and that it was intended to have been argued before all 
the Judges, if the convenience of the other Courts would 
have permitted; and I lament that it did not. Do I, 
under these circumstances, entertain a degree of con- 
viction sufficiently strong that the former judgment was 
erroneous, is the question which, with reference to my¬ 
self, I have been bound to consider ; doubts entertained 
are not sufficient to overturn a decision pronounced. 
Much has been said of convenience or inconvenience 
one way or the other; on this I put no stress, for this 
is a case which is not to lay down any rule of general 
operation for the future, but to turn upon the language 
of an instrument which may be differently framed in all 
future cases, and may have been, and, if common pru- 
dence has guided the conduct of the parties, must have 
been in all cases since Hiiiton v. Bragg was decided. 

It is admitted, and indeed it is self-evident, that a 
ship may be let to hire, so as to constitute the party 

hiring 
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hiring the owner for the time, provided that such op- 
pears upon the instrument to be the intent of the parties; 
and this may be done by apt words of hiring and letting, 
or by necessary construction. But, it is said, that the 
mere words of hiring and letting will not, of themselves, 
invest a party with the possession of the ship, if all the 
provisions of the instrument qi^alify and restrain the 
words, and jshew that the hiring and letting were not 
used in tiicir ordinary sense and signification; in other 
words, that the construction must be on the whole in> 
strument; and to this 1 agree, subject to this qualifi¬ 
cation, viz. that if the separate provisions of the instru¬ 
ment would be manifestly repugnant to giving such a 
construction to the general words, they ought not to 
receive it; but, if there be no direct repugnance, then ^ 
the general words being emphatic and essential words, 
and words applied fo other subjects of known legal oper¬ 
ation, cannot be rejected, but must operate according to 
their common, and, still more, their received legal im¬ 
port. And to this the question comes, for I must here 
again observe (there being nothing incongruous in the 
nature of the thing, that a ship should be let to hire so 
as to make the hirfer the owner for the time, and whe¬ 
ther so-let or not depending on the nature of the agree¬ 
ment) it resolves itself into a mere question of construc¬ 
tion in the particular case. 

What then* are the general words in this case, and 
what the special provisions ? The words are, on the 
part of the ship-owner, “ granted and to freight let,” 
and of the chartei«r, “ hired and to freight taken,” 
than which, of themselves, I know no words more apt 
to let pass the possession of a ship as well ks of a house, 
though I agree the subjects are different; they are words 
of grant and demise,.and pass possession in the particu¬ 
lar case# Such is the opinion of Lord EUenborough in 
the case of The Master of the Trinity Hmtse v. Clark i 

his 
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his ^lordship’s words are The charter-party ‘grants’ 1821. 

the ship ‘ and liets it to hire and freight,* (the very 

* ® CnuisTiE 

words of this case) which are proper words of lease, and 

would, of themselves, pass the possession. The purpose Lewis. 
is mentioned, but the mention of the purpose does not 
restrain the possession, though it may restrain or qualify 
the use of the thing j^et to hire.” I refer to this case, 
not as in point as to the decision, but for the construc¬ 
tion of words similar in both charter-parties, and so far, 
at least, Lord EUenhorougIth opinion is in point, and as 
to the other grounds of decision in the case so referred 
to, I shall presently advert to them. In Saville v. Cam~ 
pion. Lord Chief Justice Abbott says, “ The terms of 
the charter-party in the case of Vallejo v. Wheeler are 
not very clearly shown in the report of the case, but it 
has always been considered that the ship was thereby 
let to freight. In the case of The Trinity House v. Clark 
the deed was in that form, and in the judgment in that 

•r • 

case great reliance was placed on the objects and pur¬ 
pose as well as on the terms of the deed. The charter- 
party in the case of Hutton V. Bragg was also in terms of 
letting to hire.” —“ In the case now before the Court the 
charter-party contains rib such term^.” And here, again, 

I would observe, I cite this case only for the materiality 
attached as in the former case to these words, and not 
for the whole case, as in point to the present; for in fair¬ 
ness I should say, as far as I know the opinion of the 
Judges in that Court, they are not, probably, favorable, 
on the whole, to Hutton v. Bragg. But it is said, that 
“ letting tofreightj* are words to be understood in dp- 
position to the letting of the ship, and are to be deemed 
a mere specification of the mode in which the ship was 
to be employed; to this I have already given the answer, 
namely, that the words were precisely the same in the 
case of The Corpbration of the Trinity House v. Clark, 
where no such distinction was taken, still less adopted; 

,VoL. II. H h and 
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and in which the construction was expressly put as in 
the subsequent case, that such words by themselves 
would pass the possession of the ship; but it is to be ob¬ 
served the words are not only, “ to freight let,” the 
words are for freight and hire” of the said vessel for 
such voyage. 

11^ then, these words would, of themselves, pass the 
possession of the ship, what is there in the other provi¬ 
sions of the instrument repugnant to it, and to turn the 
words round to a meaning different from what they 
would otherwise bear ? In the first place, it is in terms 
a letting and taking of the ship, that is, the whole ship ; 
next, it is not a taking of so much tonnage, or according 
to a settled rate of tonnage, but a gross sum for the 
whole voyage. It was competent to the charterer, there¬ 
fore, to make any contract with others for the freight 
of their goods, and to put her up as a general ship from 
the moment of the execution of the charter-party for the 
‘ voyage contracted for. Their contract would, therefore, 
be with the freighter, and not with the general owner; 
and so was it in this case goods were sent on board 
on a contract, not with the actual owner, but with the 
freighter or temporary owner. So far there is nothing 
in the particular provisions repugnant to a general lett¬ 
ing and hiring, but co-incident and consentaneous with 
it; it being sufficient, however, that there is nothing dis¬ 
cordant or repugnant. But, it is said, the master and 
the crew were appointed by the owner; that the manage¬ 
ment of the ship remained with the master; that this 
constituted a continuing possession ; and that the char¬ 
ter-party is but, in effect, a covenant to convey, modi¬ 
fied by a detail of stipulations for managing the ship, so 
as not to disturb the actual ownership: and this ground 
has been mainly relied on. 

That it has weight, I do not mean to deny; but, that 
it over-rules the words of grant and letting, is that 

which 
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which 1 cannot admit. A ship may be let with a stipu- 1821'. 

lotion that she shall continue to be navigated in all re- " ' 

. P 11 - n ^ ° 1 Chhistie 

spects as before, and the services of the master and crew 

may be let together with the ship. And for this I shall liEwis. 
only again refer to the case of 7'he Trinity Corporation 
V. Clark, “ It is urged,” said Lord EllcnborougJiy 
“ that the use and service of the ship only are parted 
with, and that the possession and ownership are retained 
by the conduct and navigation being left to the mate 
and crew, who are the servants of the owners of the 
ship, chosen and fed and paid by them.” Now how is 
it that his lordship meets this ? “ The whole argument,” 
he says, rests on a fallacy: the possession, such as it is, 
of the master and crew is not retained ' by the pro¬ 
prietors of the ship to interfere with the full and free 
use of the ship, but as subsidiary and subservient to 
it.—The vessel, therefore, is not only hired, but along 
with it, 'the services also of a certain number of per¬ 
sons paid by the proprietors, and necessary to the use ' 
of the vessel.—It is the same thing as the hire of a 
waggon and team for a certain term, the proprietor of 
the waggon stipulating that the waggon should be driven 
and the horses taken care of by Lis own waggoner and 
boy ;” and after dilating a little more upon this instance, 
he quits the subject, by saying, “ This is indeed idem 
per idem, but, as the instance is more familiar, it serves 
to put the point in a clearer light.” In another part of 
the report. Lord Ellenborough is made to say, “ As a 
general proposition, it is hardly denied, on the present 
occasion, that the charterer of the ship is the owner pro 
hac vice, but the precise point made here is, that the ap¬ 
pointment and employment of the crew are left to the 
owner, as to which we have already given our opinion,” 
which opinion was that which I have read, viz. that this 
does not make it less a letting of the ship. In the pre - 
sent case, therefore, as in The Corporation of the Trinity 

H h 2 House 
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House V. Clarky the master and crew, continuing in 
the employment of the actual owner, form no argument 
against the ship being let; but the letting of the ship, 
with a stipulation for their continuance, is not less a let¬ 
ting on account of such stipulation. So that here again 
it comes round to the general question, — what is there 
in this charter-party to restrain the operation of the 
general words, by which I mean ^he words of granting 
and letting the ship to freight on one side, and ot hiring 
and taking on the other?—certainly not these |)ro- 
visions, according to Lord Elleiiburouglt^ opinion. In 
referring to these two cases, I have already disclaimed 
citing them as authorities, as to the grounds of decision 
for the present case. In The Corporation of the Trinity 
V. Clarky the decision was formed on two points ; first, 
the words of grant and demise, and, secondly, the na¬ 
ture of the service; — and it may be fairly said, if the 
words of letting alone were sufficient why call in aid the 
‘ nature of the service ? But it may as fairly be answered, 
why not rely entirely on the nature of the service, with¬ 
out calling in aid also the words of hiring and letting; 
Jtnd further, why appear to enforce them as emphatic and 
essential words, and make thenj, though in part, the 
ground of decision ? The fair result of the case in its ap¬ 
plication to the present, I, therefore, conceive to be, that 
the words, which were in that case and are in this, are suf¬ 
ficient to cons^titute the freighter the owner for the par¬ 
ticular voy^e, unless inconsistent with the general effect 
of the grant; and what was chiefly relied upon in this 
case, was relied upon ia that, and not held to restrain 
the general words; and though I admit the nature of 
the employment to be different, still, such difference, in 
my view of the two cases, raises no repugnance; and, 
therefore, the general words are left to their full oper¬ 
ation and effect. 
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As to the case in Bammall and Aldersm, I will only 
remark, that it professes not to overturn Huttmv, 
Bragg, but expressly distinguishes it from the case then 
under consideration, as not having the words of hiring 
and letting, and though not going the length of saying 
these words would have made the difference, still the 
words are referred to as sufficient to constitute a dis- 

I 

tinction; and, at any rate, it leaves Hutton v. Bragg on 
its own ground. In fairness, however, I ought to add, 
that the distinction was, I apprehend, chiefly pointed 
out, as rendering it not necessary to interfere with Hut¬ 
ton V. Bragg one way or the other. Again, therefore, I 
have referred to both cases, not for the grounds of de¬ 
cision, but for the doctrines they contain. 

I forbear to rely on Valhjo v. Wheeler, being willing 
to admit that what is said by Lord F2le7ihormgh may 
make a distinction, namely, that it must be confined to 
the subject agitated in it, that is, against whom barratry 
may be committed; and further, having no reason to 
doubt what is said by Lord Chief Justice Abbott, in Sa- 
ville V. Camjiion, “ The terms of the charter-party are not 
very clearly shown in Vallejov. Wheeler, but it has always 
been considered that the ship was thereby let to freight.” 

These are my grounds for not consenting to over¬ 
turn the decision of this Court in Hutton v. Bragg; 
not that I entertain, nor would it become me to enter¬ 
tain, any very confident opinion, or an.opinion not 
mixed up with some doubt. But, to overturn what has 
been solemnly decided, I have already said, I must have 
a confident conviction that such decision was erroneous. 
Th is I do not sufficient!}' entertain, and I am the less 
anxious as to the result, because, as I shall probably be 
single in the opinion I now give, no harm can result to 
the parties in the particular case: and with respect to 
any general rule, the result of the case is quite imma¬ 
terial ; foi'j decided one way or the other, parties may, 
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in future, frame their charter-parties accordingly. I am 
therefore of opinion, that judgment should be for the 
Plaintiffs. 

Park J. I am sorry to differ from the very able, 
luminous, and candid opinion which has just been 
delivered; and it is to be lamented that so many cases 
have arisen upon charter-parties, owing very much to 
the obscure language in which those instruments are 
frequently framed, and to their being prepared by 
persons totally ignorant of the rules of law. 

The question, however, in all these cases, generally 
has been a question of construction, or rather a question 
of fact arising out of the construction, whether there 
has been an entire letting or parting with the possession 
of the ship for given purposes, so that, during that 
time, the owner has no efficient controul, but the 
charterer has the full disposition of the ship: or, in 
other words, to use the language of Lord Chief Justice 
Gidbs in 'Fate v. Meek^ whether the delivery of the 
cargo and the payment of freight are to be considered 
as concomitant acts. When the fact is ascertained, the 
legal result is clear, l^ow, when this distinction of fact 
is attended to, the cases may all be explained, I won’t 
say reconciled ; because various Judges, at different 
times, have given a different construction. If all had 
agreed, the same result would have followed; because, 
in looking through all the cases, I uniformly find that 
all agree that it is only upon the entire and absolute 
parting with the possession and controul of the ship, 
that the charterer is to be considered as owner pro Me 
vice. Thus, in Vallejo v. Wheeler^ the charterer 
(whether rightly or not) was to be treated as owner; 
and then all agree, as was considered by Lord Chief 
Justice Abbott in Saville v. Campion, that all the duties, 
rights, and privileges of owner attached upon him in a 

(juestion 
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question of barratry; and there is a great difference 
between cases of barratry, especially where (as in that 
case, as well as in that of Soares v. Thornton, afterwards 
in this Court) the great question was, whether the 
charterer was so far owner as to prevent him from being 
defrauded of the benefit of his insurance by the barra¬ 
trous conduct of the original owner. So, in the case of 
The Trinity House v? Clark, the Court considered the 
crown as actual temporary owner, from the nature 
of the charter-party, which was not for any specific 
voyage, but for various duties and stations, all to be 
regulated as the exigency of the public service might 
require, granting the ship and letting it to hire and 
freight, which, says Lord ElLenhorough, arc proper 
words of lease, and would pass the possession. “ From 
all which expressions in the instrument (said his Lord- 
ship), and from the nature of the service stipulated for, 
which is of the utmost importance, and might be 
delayed, and even frustrated, if the crown was not’ 
authorised to take possession of the ship to secure its 
immediate execution, but was left to a bare action of 
covenant against the proprietors of the ship, if they w ere 
to refuse to permit their ship" to sail, it is contended 
that the crown had an. executed right of possession in, 
and was legally and actually possessed of, the ship, and 
owner thereof, within the meaning of these charters, 
during the period in which the services wjsre performed, 
which gave rise to these claims.” — “ It is evident that 
the service contracted for is of the highest importance 
to the country, and that its most valuable interests may 
depend upon the immediate execution of such service, 
as this charter-party authorises the crown to require, 
and the proprietors of the ship agree to perform. What¬ 
ever construction of the contract enables the crown to 
enforce a prompt obedience to its terms, must be most 
agreeable to its spirit and intent. If the proprietors of 
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the ship, from whatever motive, were authorised to 
insist that the officers of the crown had no right to enter 
the ship, but were driven to their action on the breach 
of the contract, infinite and irreparable mischief might 
be done to the public service by the delay.” 

Now, let us look to the covenants in the present 
charter-party, all of which, in my mind, are perfectly 
inconsistent with the notion that'the ship was actually 
parted with by the original owner. 

It is true, in the outset, the owner states he has 
granted and to freight let, and that the freighter hath 
hired and to freight taken ; but these instruments are 
all to be taken together, and we are to see whether, 
upon the whole, the parties intended to part with the 
jiossession. These words, or nearly the same, are to be 
found in Yates v. Railston ; and yet it was held, in that 
case, that there was a parting with the ship. 

In Morgajij dem. Dcmding, v. BisscU (a), it is said, 

When the party enters into that, which on the face of 
ii appears to be an agreement, though there are words 
ol' present demise; yet, if you collect on the face of the 
instrument the intent of the parties to give a future 
lease, it shall be an agreement only.” And in Soares v. 
Thoi'nton{b\ Lord Chief Justice Gibbs says, “The 
Vioi'd& let to freight I pay no regard to.” The truth is 
this, these words are strong, when coupled with other 
circumstances in the instrument, to show the intent; 
but they are by no means conclusive. 

The owner provides, that the ship shall be “ well 
manned, tackled, apparelled, and furnished for the 
voyage hereinafter mentioned and that “ the master, 
&c. is to receive and deliver the goods.” How could he 
receive but into the owner’s possession; and how could 
he deliver out, if the goods were not in his possession ? 


(a) 3 Taunt. 65. 


{b) ^ Taunt, 640. 


These 
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These covenants would be perfectly nugatory if the 
freighter had the entire possession of the siliip; for, 
then, he would receive, stow, and deliver, as and when 
he pleased. “ The ship’s boats to be assisting, properly 
manned, provided no impediment is thereby to be made 
in carrying the exclusive operations or duties of the 
ship.” What duties of the ship could be inconsistent 
with those of an absdlute owner pro hue vice ? Notice, 
too, is to be given to the freighter’s agents of the time of 
loading, — treating him and the ship owner as distinct 
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persons. 

The mode of payment too is material, evidently 
showing the payment and delivery to be concomitant 
acts: nay, stronger than concomitant acts; for the 
delivery of the bills was to precede the delivery, viz. at 
two months’ date from the day the ship was reported at 
the custom-house. And this fact differs this case from 
that of Cravoshap v. Hon]/ray [a), where the payment 
was to be long antecedent to the delivery; and, there-’ 
fore, there could be no lien. 

The case, for we are not left to infer it, finds that 
William Wilson^ and the crew of the Ann, were hired 
and employed to navigate, and that the ship was navi¬ 
gated at the omicds expense. 

Under all these circumstances, I cannot bring myself 
to think that the owner here had given up the controul 
of his ship; and, as it seems to me, my opinion is well 
borne out by a vast variety of cases. 

The case of Tate v. Meek, decided in this Court, 
appears to be almost in point. It is true, the words 
“ lei to freight” are not to be found in that case; and I 
have endeavoured to shew that these words are not con¬ 
clusive to show that the owner has given up all controul 
over the ship, if it can be shown from the rest of the 


(a) A, 50 . 
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instrument that such was not the intention; but in all 
other respects it is decisive. In Yafes v. RaiUion the 
words “ let to freight” are to be found, and yet the 
same construction prevailed; and so also in Yates v. 
Mennelli though, in the latter case, these words are not 
to be found. 

Since those cases were decided, the case of Saville 
v. Campion has arisen in the CoA'rt of King’s Bench ; 
and every word of Lord Chief Justice Abbott*s opinion 
bears strongly upon tlie present case. In that case there 
were no words of letting; but, it was contended, that 
there need not be express words of demise, but that .any 
words plainly showing that the one party is to give up 
to the other, and the other to take and hold possession 
for a definite time, are sufficient to constitute a lease; 
and this, said his Lordship, is true. “ But (he con¬ 
tinues), on an attentive consideration of the charter- 
party in the present case, we find nothing either in its 
'language or in its object, which imports that the mer¬ 
chant charterer was to have the possession of the ship. 
The whole instrument contains matter of contract and 
covenant only.” Lord Chief Justice Abbott then 
reviews the contract, in* which is a special clause pro¬ 
viding that the freighter may appoint a supercargo, to 
take upon him the authority of the commander in the 
stowage of the cargo; but not to interfere with the 
duties of the commander in any other manner, with¬ 
out his leave; and, after many observ.ations, all tending 
to show that it was not intended that the freighter 
should have possession of the ship, he confirms the case 
of Tate V. Meek. 

The case of Bohtlingk v. IngUs (a) is not immaterial 
in the present enquiry. There it was held, that where 
a ship was chartered for a voyage to Russia, and to 
bring goods home from the charterer’s correspondent 

{a) 3 Ecut, 38. Jbidy 396. 

there,. 
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there, who accordingly shipped the goods on account, 
and at the risk of the freighter, and sent him the 
invoices and bills of lading of the cargo, the delivery of 
the goods on board such chartered ship did not preclude 
the right of the consignor to stop the goods while in 
transitu on board the same to the vendee, in case of 
his insolvency in the mean time before actual delivery, 
any more than if they had been delivered on board a 
general ship for the same purpose. Now, why was it 
so held ? Because the owner had not parted by such 
charter with the controul of his ship. If he had, a 
delivery on board such a ship to the use of the vendee 
of the goods and charterer of the ship, the owner, pro 
hue vice, would, as was contended, have prevented the 
owner of the goods from exercising his right to stop in 
transitu. But Mr. Justice Lawrence, in delivering the 
opinion of the Court, says that the vendee had no 
controul over the ship, and had merely contracted with 
the master, to employ his ship in fetching goods for 
him. I may, perhaps, supposed to run in my 
opinion counter to Fonder v. Kymer {a), quoted by Mr, 
Justice Lawrence. But that case states the very distinc¬ 
tion on which I form my opinion; for, in that case, 
there was a letting of the ship for a term of years to the 
bankrupts, they finding stock and provisions for the 
ship, and paying the master, during which time they were 
to have the entire disposition of the ship, ^nd the complete 
controul over her. 

It is supposed, th.at the decision which I, for one, pur¬ 
pose to make, is in direct contradiction to the opinion 
of this Court in Hutton v. Bragg, in which 1 myself 
concurred. I certainly did concur in the judgment 
there given; but I hope, if I discover that I have at any 
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time erred in judgment, I, in common with my Lord 
Chief Justice, who has so well expressed himself on the 
point, and my Brothers, shall have the manliness with 
cheerfulness to avow my error. I am sure, if I do not, 
my conscience will be ill at ease. Whether my present 
opinion is counter to that, it is not, therefore, my pre¬ 
sent business to enquire ; but of this I am quite satisfied, 
that the opinion there delivered by Lord Chief Justice 
Gibbs, Lord Chief Justice Dallas, and myself, proceeded 
upon the notion that there was an entire letting and 
parting with the possession of the ship; and then it falls 
within the principle of the rule which 1 stated in the 
outset. That this was so in all our opinions is clear 
from our decision in Tate v. MeeJc so shortly afterwards, 
when the case of Mutton v. Brajiig was fully under our 
consideration; and this struck the mind of the Lord 
Chief Justice Abbott in giving judgment in Saville v. 
Cajnpion, for his lordship says, “ The case of Hutton v. 
Bragg was in terms of letting to hire.” Whether that 
case was well or ill decided is not for me to say, 
(properly, I am sure it was intended to be) but, upon 
this case, I am satisfied (though not so perfectly as 
I should be, if I had the good fortune to concur with 
his lordship) that the Plaintiffs arc not entitled to 
recover. 


Burrough J. Before I give my opinion on the 
main point in this case, I have some observations to 
make on some other matters which have arisen in the 
course of the argument. 

First, I think, that if a lien ever existed, it has not 
been divested by means of any thing in the charter-party 
coupled with the acts stated in the case. The stipulated 
freight was to be paid by bills, one quarter of it by a good 
bill or bills, on a right delivery of the cargo at New¬ 
foundland, 
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Jhundlandj at sixty days* sight; The remainder by a 
good bill or bills at two months from the day of the 
ship’s report inward, in the port of London. 

The first bills were given, but dishonored by the bank¬ 
rupt when they became due, on the 26th of Afigust^ 
1815. The second set of bills were never given, nor 
were any tendered. As to this, the first act, the giving 
or tendering these bifts, was to be done by the freighter 
or his agents. This, therefore, does not affect the De¬ 
fendant’s case. 

In the next place, the lien has not, I think, been di¬ 
vested, by a delivery of the cargo; for, on the day the 
ship was reported at the Custom-house, and, conse¬ 
quently, before any delivery, the Defendant gave notice 
to the directors of the West India docks, not to deliver 
the goods without the orders of Messrs. Hari'ison and 
Betts, who, afterwards, under the Defendant’s employ¬ 
ment, received the freight from the consignees of the 

I 

It has been urged, that the person who put the goods 
on board at Demarara, (on which this freight arose) 
wx*re strangers to tlie charter-party. In answer to this, 
1 am of opinion, that they cannot be so considered : for, 
the goods to be shipped on board at Demarara, were by 
the charter to be such, as the freighter or his agents 
shouidsend. The shipper of these goods, therefore, must 
be taken to have acted under the authority of the 
freighter, iuid must be deemed to have notice of the 
charter-party and its contents. 

As to the main point, it appears to me that, in for¬ 
mer cases of this kind, too much stress has been laid on 
a supposed analogy between the words “ hath granted, 
and to freight let,” and “ hath taken to freight,” in 
charter-parties; and the words, “ hath granted and to 
farm let, &c.” in leases of land and houses. 



1821. 

Christie: 

V. 

Lewis. 


When 



CASES IN HILARY TERM 


442 

1821 . 

Christie 

•u. 

Lewis. 


When the nature of the transaction, and the worda 
of the charter-party are considered, I am of opinion 
that the construction contended for, namely, that the 
possession of the ship passed to the charterer, cannot be 
supported. 

The words are “ hath granted and to freight let, &c.’^ 
What then was the object in view? It was to engage 
the use of such parts of the ship*, as are used for the 
stowage of goods, and not to put the owners of the 
ship out of possession of the ship, which possession they 
actually had by their master or commander; and the 
mariners hired and employed by them. The words of 
the charter-party, shew this to have been the intention, 
and there appears to me to be no reason for extending 
the construction farther, except it be for the purpose 
of depriving the owners of their lien. 

As to leases of lands and houses, their nature and 
object are very different. There, the one party lakes 
the land or house for the purpose of occupation; the 
land he takes to cultivate, the house he takes for his 
actual residence, and it is necessary in both cases that 
he should have exclusive possession. 

After the case of Hutton v. Bragg, the cases of Yates 
and others v. Railston, the same against Menncll and 
others, and Tate v. Meek, came on to be tried* before 
me at GuildhalL On its being stated by my Brother 
Lens, that the pase of Hutton v. Bragg was not satis¬ 
factory, I remember to have said, that had I been in 
Court when the latter case was decided, I thought 1 
should have agreed in the judgment there given. But, 

I have been since necessarily drawn to consider that case 
with attention: I confess, I think that it is not law; 
and I am now persuaded, that the true construction of 
the charter-party, (connecting the object of it, and the 
language of it throughout,) is such, that it has not the 

2 effect 
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effect of passing the possession of the ship to the 
freighter. The consequence is that, in my opinion, the 
Defendant is entitled to judgment. 

Richardson J. I am of the same opinion. By the 
law of England and of all commercial countries the 
owner of a ship has a lien on the cargo for his freight • 
and this doctrine is laid .down in many well known 
books of authority. Agreements may, undoubtedly, be 
entered into by which the owner may consent to relin¬ 
quish this right, but the mere circumstance of his enter¬ 
ing into an agreement touching the mode in which he 
shall be paid for freight, will not, of itself, divest him of 
his right to lien; that can only be excluded by express 
terms, and there arc no such terms in the present char¬ 
ter-party. The questions, then, that arise in this case, 
arc two. First, whether the owner’s lien has been ex¬ 
cluded by the terms of the charter-party which he has 
signed; secondly, whether there is any difference in ' 
the case, on the ground that the defendant has de¬ 
livered the homeward cargo, and has received the 
freight upon the bills of lading, which freight is dif¬ 
ferent from that due upon the cnarter-party ? 

On the first point, the case of Hutton v. Bragg 
presents'a difficulty. However, I do not think it neces¬ 
sary to deny tlie principle laid down in that case, but only 
the application of the principle. It is quite clear, that 
decision turned on the assumption that the owner, by the 
terms of the charter-party, had parted with the posses¬ 
sion of his vessel; and, certainly, cases may arise in which 
such a transfer may take place: as if the owner were 
to demise a ship for a term of years, and the charterer 
were to have the appointment of master and mariners, 
and incur the expense of wages and repairs; but such 
is not the usual course of proceedings in the mercantile 

world 
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world, nor is such the common form of charter-parties, 
which, though they sometimes vary in form, have, in 
general, no other object than to lend the use of the 
ship. In Hutton v. Bra^g, however, the Court relied 
on the words of demise in the charter-party, that the 
owner “ had let to freight,” and the charterer had 
taken” the ship; and, if it had been the intention of the 
parties that the entire possession of tlie ship should pass 
from the one to the other, those words would have 
been material. That they are not conclusive to pass the 
possession, appears from the case of Yates v. Raihton de¬ 
cided by the same judges who decided Hutton v. Bragg. 
I am aware that in Yates v. B.aihton there were material 
circumstances which distinifuish it from Hutton v. Brasu- 
For instance, in Yates v. Railston the bills of lading 
refer to the charter-party; but, if the words “ grant 
and let” pass the possession, those other circumstances 
could not countervail them. 

The cases, then, show, that words of demise, 
though material, are not decisive on the question of 
possession; and, in the case of The Trinity House v. 
Clark, the right of possession was held to result rather 
from the nature of the service in which the vessel 
was to be eimafred, than from the terms of the charter- 
party by which she w'as let to hire. It seems, therefore, 
that, in the present instance, the question must turn en¬ 
tirely upon what was the intention of the parties as it is 
to be collected from the whole of the instrument taken 
together: that is the case also in demises of land, which 
may take place or not take place either with or without 
apt words of demise, as shall appear from the whole of 
the instrument to have been the intention of the 
parties. 

Before I examine the nature of the charter-party now 
in dispute, I must observe with regard to the cases of 

Vallejo 
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t^aUejo V. WheeUr^ and Soares v. Tfiornton, that the re^ 
suit of those decisions is no liiore than that, in respect of 
the offence of barratry, tlie freighter may be deemed 
ship-owner pro hac vice^ whether there be words of demise 
in the contract between him and the owner or not. But 
those cases do not at all affect the question of possession, 
while the cases of Yates r, Railstotii Tate v. Meek^ and 
SaviUe v. Campion^ hav^ established that, with or without 
words of demise, the possession may remain in the 
ship-owner, for the purposes of lien. Here, then, I 
shall refer to the terms of the present charter-party, 
in order to ascertain that intention. Now, though the 
instrument sets out with general terms of demise, yet 
every subsequent provision is inconsistent with those 
terms. The freighter is to send the goods alongside^ 
the master is to receive and properly stow them on 
board, and deliver the cargo Jiam alongside to the 
agents or assigns of the freighter; so that the owners of 
the goods are not so much as to enter the ship. The 
boats arc to assist the freighter, but not to the inter¬ 
ruption of the regular duties of the ship. The ship¬ 
owner might, if he liked it, have sailed himself as master, 
and the master^s possession was(’ in effect that of the 
ship-owner, so that the possession thus remaining in him, 
there is nothing to exclude the general law which gives 
him a lien on the cargo towards the amount of his 
freight. , 

Upon the second question it is not necessary to hold 
that the goods of strangers are liable for all the freight 
due on the charter-party, exceeding the freight men¬ 
tioned in the bills of lading. It is true, that, according 
to the decision in Taul v. Birch^ the owner has not a 
lien on the goods mentioned in the bills of lading for all 
his freight due on the charter-party, but he is entitled 
to the freight on the bills of lading, in preference to the 
VoL. II. I i freighter; 
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freighter; and, in the present instance, the owner ha* 
neither asked nor received more than was due from 
each consignee, for the conveyance of his goods. The 
owner has a lien on the goods mentioned in the bills of 
lading, as a security for his freight due on charter-party, 
to the^xtent of the freight on the bill of lading. But, 
it has been said, that his lien on the goods was, at all 
events, lost by the delivery of tlfem to the consignees. 
Undoubtedly, if a party loses possession of the article 
on which he has a lien without enforcing payment of 
his demand, his lien must cease to have existence. Here 
the owner was bound to deliver the goods ott the pay¬ 
ment of that freight being made; if, then, he had a 
lien on the goods, and was bound to deliver them on 
the sum being paid, to the amount of which his lien 
extended, it would be absurd to deprive him of the 
very siun obtained by the assertion of his right to a lien; 
as be had a lien to the amount of the freight due on 
the goods, he had a right to retain the money received 
in respect of that freight, and it seems to me, therefore, 
that there must be Judgment for the Defendant. 

Judgment for the Defendant accordingly. 
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Francis Gunjon v. Nurse. 


Feb. 7. 


'JI^ROVERforafilly. Lynes\mAs,\iQ^ BenjaminXhmton ^ sued R in 
in trespass for taking away a filly, Benjamin Gunton trespass for 
justified that the filly belonged to his brotherFrawcfs Gun- ’ 

ton^ and that he, Benjamin^ took the filly by his brother’s that the filly 
command. At the trial, a verdict was found for Lynes, belonp^ed to c., 
with 25l. damages, subject to the award of Nirrset one of 
the jurymen, to whom the filly was delivered with the mand. Ver- 
conscnt of Lynes and Francis Gunton, in order to be 

with damages, 

kept by him till she shed her coat, when, if a scar should subicct to an 
appear near her shoulder on the off side, the verdict ^ward by iJ., 
for Lynes was to stand; if no scar appeared, a verdict 
was to be entered for Benjamin Gunton. These were vered with the 
the terms of the order of Flisi Prius* under which the 

and C., in or- 

parties submitted to arbitration. der that D. 

On the 26th Maj/, 1819, when the filly had shed 

her coat, made his award, stating, that there was rime. whcXe” 

a scar near the shoulder of the filly, on the off side, and was 

ordered the verdict for to,i§tand, but did not de- ^ 

liver the filly to any one. On the 6th June following, in ca‘^e the scar 

Francis Gunton demanded the of Nu7'se, who refused appear, 

, . T 1 ^ 1 . verdict for 

to deliver it. In a month aiterwards, the filly not having to stand. 

been delivered, Francis Gunton commenced the present ^’7 l‘is 

action of trover against Nurse^ which was tried belbre drie'*^uted" 

Dallas C. J., Norfolk summer assizes, 1820, where, on that the scar 

the before mentioned facts, the jury found a verdict for appeared, 

and ordered 

Francis Gunton, and leave was granted to Nurse to the verdict to 
move to set this verdict aside, and enter a nonsuit. Ac- Ten 

days after, 6’. 
demanded the 

filly of Jl., who refused to deliver it; a month afterw’ards C. sued /). in trover for 
the filly : Held, that this detention of the filly by D. did not amount to a con¬ 
version. 
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cordingly, 
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1821. cordingly, in the last term, Vaughan having ob- 

^ tained a rule nisi to that effect, 

Guntox ’ 

V. 

Nukre. Blosset and Taddy Serjts. no\fr showed cause on the 
ground, that though the filly had been delivei*ed to Nwsc 
with Francis Gunton^'^ consent, yet it had been delivered 
for a particular purpose, whicii, purpose having been 
effected on Nursds making his award, he became functus 
qfficiOf had nothing more to do with the filly, and had 
no right whatever to detain it. That, under these cir¬ 
cumstances, the refusal to deliver the filly on Francis 
Gunton's request was a complete conversHon, Francis 
Gnnton being the party really interested in the filly, 
though Benjamin Gnnton had been the nominal De¬ 
fendant in the former action, the verdict in which had, 
together with the award, entitled Lynes to 251, damages; 
but neither of them invested him with any title to the 
filly, which, it was but reasonable, Francis Gtmtoii 
should have, as he was now bound to pay the 25/., and 
it could never be intended Lynes should have the 25/. 
and the filly too. 

VaughMn Serjt. in support of the rule, contended that, 
under the very doubtful circumstances attending the 
property in this filly, tte fact of the arbitrator having 
detained it for five or six weeks after making his award, 
did not amount to a conversion; he ought to be allowed 
a reasonable time to consider how he should act, and, 
at all events, the demand should have been made by 
Benjamin Gunton, the Defendant in the first action, or 
under his authority. 

Dallas C. J. The only question is, whether the 
Defendant has been guilty of any milawful conversion, 
and this is an application which ought not to be favoured 
in law or justice. Arbitrators would be placed in a dan- 

Q-erous 
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gerous .situation, if tHey were liable to actions of trover 
after they had decided according to the best pf thdr 
judgment. (Here his Lordship stated the facts of the case.) 
In the strictest sense of the order of reference, the arbi¬ 
trator, after deciding on the 26th of Maj/j that the filly 
belonged to Lynesy could never be called on to deliver it 
to Francis Guntony the present Plaintiff. If either of 
the Guntons were entitled to claim the filly, Benjamin 
was so entitled, who was the Defendant in the preced¬ 
ing action, and liable to pay the damages; and it does 
not appear that Francis Gunton ever applied in the name 
or with the authority of Benjamiiiy so that, as against 
Francisy the arbitrator could in no way be charged with 
a conversion. 


1821. 

CUNTON 


KuRS£. 


Park J. I am happy to concur in the opinion just de¬ 
livered, because, if the Court were to come to another 
conclusion, their decision would have a tendency to dis¬ 
courage the recourse to the useful domestic forum of arbi¬ 
tration. I shall confine myself to the question, whether the 
Defendant unlawfully converted the filly or not, and the 
period we must look to, in order to answer the question, 
is the 6th of June; when, on a demand being made by 
one of the GmiionSy the arbitrator having refused to de¬ 
liver the filly, must, in efl^t, broken to have said, 
“ I cannot deliver the filly, because there is an award 
which seems to conflict with your claim.” This is no 
conversion, but the result of a reasonable hesitation in a 
doubtful matter, and, as it is not suggested that the arbi¬ 
trator was not acting bond Jidcy he is entitled to all the 
protection the law can afford him. 

Burrough J. The arbitrator was not bound to 
deliver the filly to Frattcis Guntwiy who was no party to 
the former action; his refusal, therefore, docs not amount 
to a conversion. 
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Under a bill of 
lading, by 
which goods 
were to be de¬ 
livered « to 
J. A-i nett pro¬ 
ceeds paid to 
H, 2’., as per 
advice, or to 
his assigns, he 
or they paying 
freight for the 
said goods as 
per charter- 
party:” Held, 
that the freight 
was to be paid 
by J. and 
that H. T. was 
only entitled to 
what remained 
be’-such pay- 


liiCHARDSON J. The only question is, whether what 
passed on the Gth of June amounted to a conversion. The 
Defendant ought, perliaps, to have delivered the filly to 
Benjamin Gunton; but it does not appear that there was 
any request by Benjamin, or that Brands afterwards 
made another request, armed with Benjamin!s authority. 
There was no refusal to deliver to the family of the 
GuntonSf but only to Brands Gunton alone. 

Rule absolute- 


Thomson v, Adams. 


a bill of lading, certain oranges were to be de¬ 
livered “ to Mr. John Adam^' (the Defendant) “ nett 
proceeds paid to Hugh Thomson, Esq.,” (the Plaintiff,) 
“ as per advice, or to his assigns, he or they paying 
freight for the said goods as per charter-party.” The 
Defendant sold the oranges, but the freight and other 
charges, amounting to* more than the sum received on 
the sale, he paid nothing over to the Plaintiff, who, 
contending that, under ihe above bill of lading, the 
freight was to be paid by him the Plaintiff^ sued the 
Defendant for the money received on the sale. At the 
trial before Dallas C. J. {hondon Sittings after Michael¬ 


mas term last,) the jury found a verdict for the Plaintiff^ 
the learned Judge reserving it to the Defendant to 
move to set aside this verdict, and enter a nonsuit. 


Vaughan Serjt. having, on a former day, obtained 
a rule nhi accordingly, on tlie ground that, under this 
bill of lading, the Plaintifi' was not entitled to the nett 
proceeds of the oranges, till the freight had been paid 

by 
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Toy the Defendant^ who, as consignee, was liable to be 
-sued for it, 

Ztens Serjt. now showed cause against the rule, and 
t^ntended that the Defendant was consignee only for 
the purpose of sale, that the Plaintiff was the person 
really interested in the oranges, and liable to pay the 
freight; that the pronWns he or they in the bill of lad¬ 
ing could only, grammatically or legally, refer to the 
last antecedent, which was Hugh Thomson, 

Vaughan contra was stopped by die Court. 

Dallas C. J. I felt no doubt at the trial, and feel 
none now; the only question is, which of these parties 
is to pay the freight? If the words “ nett proceeds to 
Hugh Thomson or his assigns” had not been inserted 
in the bill of lading, it would have been quite clear, 
that Adam must have paid the freight. The effect of 
those words is, that the nett proceeds were to be paid 
to Thompson ; but the nett proceeds are what remains 
after freight and other charges are paid. 

The rest of the court concurrihg, the rule was made 

Absolute. 
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Where A. en¬ 
tered into and 
signed an 
agreement} as 
agent of 5., 
and B, shortly 
afterwards 
signed it with 
the words, “ I 
hereby sanction 
this agreement, 
and approve of 
A*s having 
signed It on 
my behalf 
Held, that A. 
was not per¬ 
sonally re¬ 
sponsible. 


William Spittle v, Cha^iles Lavender. 

^SSUMPSl’JT on the. following agreement: “ An 
agreement had, made, concluded, and agreed upon 
this 15 th day of July 1817, between Charles Lavender 
of JSlslow, in the county of Bedford^ auctioneer, as agent 
for and on the part and behalf of Samuel BandaU of the 
same place, gentleman, of the one part, and William 
Spittle of Pinner^ in the county of Middlesex, innholder, 
of the other part. First, the said Charles Lavender, in 
consideration of the sum of 1500i^. to be paid by the 
said William Spittle, as hereinafter mentioned, doth 
hereby, for the said Samuel Randall, his heirs, executors, 
and administrators, and every of them, promise, by 
these presents, that he, the said Charles Lavender, his 
heirs and assigns, (and all and every other person and 
persons claiming or to claim any right, title, or interest 
under him or any other pecson or persons whomsoever 
of, in, or to the hereditaments and premises, hereinafter 
mentioned) shall and 'will, at. the proper costs and 
charges of the said Samuel Randall, his heirs, exe¬ 
cutors, administrators, and assigns, on or before the 
4th day of October next, make out and produce a good 
and clear title to, and at the costs and charges of the 
said William Spittle, by such conveyances, ways, and 
means in tl>e law, as he, the said WiUiam Spittle, his 
heirs and assigns, or his or their counsel shall reasona¬ 
bly devise, advise, or require, and well and sufhciently 
grant, sell, release, convey, and assure to the said Wil¬ 
liam Spittle, and his heirs, or to whom he or they shall 
appoint or direct, all that, &c. (setting out the property 
to be sold) with covenants to be therein contained, that 
the said premises,^ at the time of executing such convey- 
* ' ance. 
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ance, are free from all incumbrances and demands what¬ 
soever, and all other usual covenants; in consideration 
whereof, the said William Spittle^ for himself, his heirs, 
executors, administrators, and assigns, doth hereby cove¬ 
nant, promise, and. agree to and with the said Charles 
iMvender, his heirs, executors, and administrators, by 
these presents, that he, the said William Spittle, his 
heirs, executors, or adhiinistrators, or some of them, on 
having such good title made out and produced, and the 
said premises so assigned and conveyed to his heirs and 
assigns as aforesai^, shall and will, well and truly pay, or 
cause to be paid unto the said Charles Lavender, his 
heirs, executors, or administrators, as agent for the said 
Samuel Bandall, as idbresaid, the aforesaid sum of 1500/. 
for the same in the manner following, (that is to say, &c.) 
but as the conveyance deeds will be executed on the 
4th of October next, the said William Spittle is to execute 
a mortgage of all the aforesaid premises to the said 
SamuelS3.andaU as a security for the sum of 500/. Wit¬ 
ness their hands the day and year first above written. 

(Signed) Charles Lavender* 

Witness, &c. William Spittle* 

I hereby sanction this agre^ent, and approve of 
Charles Lavendet' having signed the same on my behalf. 

(Signed) Samuel Bandall" 

Plea, non assumpsit, as to all but 150/. and a tender of 
that sum. Replication and issue. La^mder was an 
auctioneer employed to sell BandaWs property. Bandall 
was near at hand when Lavender signed the instrument, 
and himself signed it a few hours afterwards. 

The only question in the cause being, whether, on 
this agreement, the Defendant was personally liablf^ the 
jury, at the Middlesex sittings afters Michaelmas term, 
found a verdict for the Plaintiff, Dallas C. J. reserving 
to the Defendant the right of moving to enter a nonsuit. 

Lens 
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Lem Serjt. having, oa a former day, obtained a rule 
nhii accordingly, 

Vaughan Serjt. now showed cause against the rule. 
The instrument must be construed according to the 
intention of the pai’ties. It was clearly the intention of 
the Plaintiff to obtain the security of the Defendant’s 
responsibility, as well as that of VtandaWs, and the De¬ 
fendant intended to give that security; if it were other¬ 
wise, the instrument would never have been signed by 
the Defendant as agent, when the principal was so near, 
and signed himself so shortly afterwards. All the 
operative part of the instrument is in the name of the 
Defendant. And there is sufficient consideration for his 
consenting to become security. for Randall ; the De¬ 
fendant w'as to make out the title, and the purchase 
money was to be paid into his hands, so that he might 
at once repay himself for his trouble. The Plaintiff 
would not have been justified in paying the pnrehase 
money to Randall, and is, therefore, compelled to sue 
the Defendant for the breach of the agreement. Appleton 
V. Binks (a), shows that one party may covenant 
for the acts of anothef; and Burrell v. Jones (6) is in 
point for tlie Plaintiff; in that case, one who undertook 
to pay as solicitor was held personally responsible; 
and there is no distinguishable difference between under¬ 
taking as solicitor and undertaking as agent. 

Lens, in support of his rule, was stopped by the 
Court. 

Dallas C. J. The question is what was the intention 
of the parties, and that must be collected from the in- 

(a) 5 East , 148. {^b) i A> 47* 

strumcnl, 
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strument, but by a reasonable exposition of the whole as 
it stands. In order to attain this, we must look to the 
character of the parties. Lavender is an auctioneer 
entrusted with the sale of an estate, belonging to Ran- 
dalL Upon this sale, and in order to obtain a pur¬ 
chaser, he enters into an agreement, in consideration of 
the sum of 1500^. to be paid to him, but to be paid to 
him as agent of Randal. He does not agree for himself 
but as agent of Randall i and to make this appear the more 
clearly, Randall himself signs the instrument, the whole 
that passed forming only one transaction; considering, 
too, that Lavender was to gain nothing by the trans¬ 
action, there can be no doubt that he entered into it 
as agent only. The cases cited do not apply. The first 
was the case of a covenant, and the Defendant cove¬ 
nanted for himself. In Burrell v. JoneSf the Defendants 
engaged as solicitors of, not on behalf of the assignees, 
nor was their engagement followed up by any appro¬ 
bation of it on the part of the assignees. 


1821. 

SpirrLB 

V. 

Lavbndesu 


Park J. On the general rule of law, namely, that 
where the principal is known the agent is not liable, 
there can be no doubt; though ft is true that an agent 
may, under certain circumstances, render himself liable 
at all events. But it is not merely because he calls him¬ 
self an agent, that he can become little, he must so 
frame the undertaking as to make his ^ditional en¬ 
gagement clear beyond dispute. Here, the signature of 
the principal, and the sanction given to the act of the 
agent is conclusive, that he did not mean to implicate 
the Defendant. In Appleton v. Binks, the instrument 
was under seal, anti the Defendant bound himself: 
here the Defendant only signed, and bound Randally 
the vendor. . Burrell v. Jones, the Court expressly 
said, tliat the Defendant, as solicitor, had no right to 
bind the assignees, Bwsoen v. Morris {a) is in point for 

(«) a Taunt. 374 * 


the 



456 

1821 . 

SWTTLli 

V, 

LAVENnEtt. 


CASES IN HILARY TERM 

the Df^feudant. Therefore, under all the circumstances 
of this case, a nonsuit must be entered. 

Buriiough J. This was all one transaction, and is 
no more than an agreement entered into by Lavender 
for RandaUf carried to him immediately, and by him 
immediately signed and sanctioned. To tlie name of 
Lavender, the expression “ as agent” is tacked for the 
very purpose of excluding any personal liability. 

Richardson J. I think there is some obscurity in a 
part of this instrument, but, taking the whole together, 
I agree with the rest of the court, particularly on re¬ 
ferring to the sanction given by Randall^ which was so 
soon added, as to render the whole but one transaction. 
By the head of the agreement, it is clearly expressed 
that Lsuvender acted only as agent, and further, that 
he agreed for Randall, his heirs, executors, and ad¬ 
ministrators ; and this distinguishes the case from Ap~ 
pleton V. Rinks. The whole confusion arises from the 
name of Lavenda- being afterwards inserted by mistake 
for that of Randall ; he agrees that the said “ Charles 
Lavender, his heirs, and assigns, and all and every 
other person and persons claiming or to claim any right, 
title or interest under him, or any other person or per¬ 
sons whomsoevlii*, olj in, or to the hereditaments and 
premises,” shall make a good title; and this mistake 
is more manifest from what follows, “ at the proper 
costs and charges of the said Samuel Randall” The 
intent was, not that Lavender should make title, but that 
Randall should. After this, the principal sanctions the 
act of the ageift, and there can be no doubt that the 
whole is one transaction. Tliere must be a 

Nonsuit entered. 
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Bowles and another v. Perking. 


1821. 

Fek iQu 


y^SSUMPSIT for money paid. At the last Dor¬ 
chester assizes, before Graham, B., a verdict was 
found for the Plainti^s, subject to the opinion of the 
Court, on the following special case. Richard Messiter, 
being seised of a freehold manor and^estate at Shaftes¬ 
bury, mortgaged the same, in the year 1812, to the De¬ 
fendant, for 7000/. In the year 1816, on a commission 
issued against him, Richard Messiter was declared a 
bankrupt, assignees were chosen, and tlie PlaintifiB were 
£^pointed solicitors to the assignees.. At the time of 
his bankruptcy, Richard Messitei' owed to the Defendant 
the above 7000 /., together with a considerable arrear of 
interest. In order to obtain his money, the Defendant, 
by his attorney, George Score, made application to the 
Plaintiffs, to learn when the next meeting of the com¬ 
missioners of bankrupt would be held : a day was sub¬ 
sequently fixed, and the Defendant’s attorney having 
been informed of the circumstances by the Plaintiffs, 
attended at Bath at that meeting, in order to obtain 
from the commissioners the necessary order for the sale 
of the estate mortgaged by Richard MSssiten' to the De¬ 
fendant. The meeting was also attended,by the Plain¬ 
tiff’s clerk, and the Defendant’s attorney signed a me¬ 
morandum,which, (after reciting the mortgage to th<» 
Defendant, the fact of the mortgage money and interest 

4^ _ 

being unpaid, that the Defendant was desirous the estate 
should be sold, and the proceeds applied, in the first 
place, to the payment of the expences attending the 
sale, and of the money due on mortgage, with the in¬ 
terest,) prayed the commissioners to direct asaleaccord- 
ingly. I’ll is they arc enabled to do in such a case, by 

Lord 


Where the 
mortgaged 
estate of a 
bankrupt is 
sold under the 
order in Chan> 
eery of 8th 
Marchy 1794 , 
at the request 
of tjie mort¬ 
gagee, and 
the mortgagee 
is the purchas¬ 
er at the sale, 
he is liable, in 
an action for 
money paid, 
to reimburse 
the solicitor 
under the com¬ 
mission the 
expences of 
the sale. 
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Lord Loughborough^^ order in Chancery, 8 th March, 
1794. The commissioners made the necessary order 
for sale, in which they directed the monies to arise from 
such sale to be applied, in the first place, in payment of 
the expences of their meeting preparatory to such sale, 
and attending such sale, and then in payment of the 
7000/, add interest. In consequence of this order, an 
advertisement for the sale of the estate was drawn up 
by the Defendants attorney, and was sent by him to the 
Plaintiffs to peru|e, on the part of the assignees. Ad¬ 
vertisements were afterwards inserted in the newspapers, 
and the Defendant’s attorney was at the sale declared 
purchaser on behalf of the Defendant, for the sum of 
4457/. The Defendant’s attorney prepared a draft of 
conveyance, and sent it to the Plaintiffs for their ap¬ 
proval, on the part of the assignees; the draft being 
ultimately approved of, the Plaintiffs procured its exe¬ 
cution. The Plaintiffs proved the payment of 21. 8 .v. 
for advertisements of sale, and 20 /. 2s, for the attend¬ 
ance of commissioners. 

The question for the opinion of the Court was, 
whether the Plaintiffs were entitled to recover; if so, 
the verdict was to stand, but otherwise a nonsuit to be 
entered. 

Bosanqiict Serjt., for the Plaintiffs, argued, that under 
the order in Chancery, the Defendant was not entitled 
to the proceeds of the sale of the mortgagetl estate, till 
the expences of that sale had been deducted. The 
whole proceeding being for the benefit of the mortgagee, 
the object of the order in Chancery was to throw the 
expence on him, and not on the creditors under the 
mortgagee’s commission. It was the duty of the soli¬ 
citors under the commission, to pay the expences of the 
sale, and had the estate been sold to any other than 
the Defendant, the purchase-money would have been* 

19 paid 
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paid to the Piaintifi&» or to the assignees, who could only 
have given the Defendant the residue, after deducting 
the expences: the Defendant could not elude the rule, 
or stand in a better situation, by purchasing the estate 
himself. 

Pellf Seijt., for the Defendant, contended, with re¬ 
spect to 2L 8s., the dxpences attending the sale, that 
the Defendant, being already entitled to the estate by the 
mortgage deed, could not be called on to pay any thing 
on buying it in at the sale, the expences of which ought 
to be borne by the creditors under the commission, as 
they would have been benefited if the estate had pro¬ 
duced more than the money lent on mortgage; and that 
there was no request, express or implied, by the Defend¬ 
ant, for the Plaintiffs to pay this mon^. 

But the Court was clearly of opinion, that, under the 
order in Chancery, the Plaintiffs were bound to pay these 
expences, and, not having received the purchase-money 
for the estate, were entitled to demand re-payment of 
them from the Defendant. Burrough J. observing that 
the sale was for the benefit of the Defendant, as it en¬ 
abled him, if the estate turned <jiut to be insufficient to 
pay the mortgage-money, to prove the difference under 
the commission; that this mode of proceeding was more 
expeditious and beneficial than foreclosure, and that, at 
all events, the Defendant having adopted ^it, was bound 
to take it with all its incidents. 

Pell also argued that the Defendant was not liable 
for the fees paid to the commissioners, as it did not 
appear that the meeting was held at the Defendant’s 
request, or for his business specially. 

\ 

Park J. and Burrough J. (who said they had 
^ been commissioners of btmkrupt for many years) enter¬ 
tained 


1821. 


Bowles 

V. 

PERRINa 
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tained no dodbt that the Defendant was under tlu^ 
finding of the jury, (which precluded the court frour 
entering into the qmntum) liable to reimburse the' 
Plaintiffs these charges also, as every meeting of com¬ 
missioners, in which the accounts of an individual were 
examined for his own benefit, constituted a special 
meeting as to that individual, although other business 
was transacted the same day. BiU, 

Dallas C. J. ^d Richardson J., expressing a wish 
that the fact should be ascertained, whether the meeting 
in question was or was not at the express instance of 
the Defendant, and for his especial business; the Plain¬ 
tiff, ill order to end the cause, consented to abandon' 
any charge for fees to the commissioners beyond what 
they would have been entitled to on a general meeting, 
and a verdict was entered for 5/. 8s, 


1821. 


Bowles 

V, 

Perring. 


Peb, 10. Childs 'v. Monins and Bowles. 


A promissory 
note,.by which 
the makers, as 
executorst 
jointly and se¬ 
verally t pro¬ 
mise to pay on 
demand, ouith 
interesU ren¬ 
ders them per¬ 
sonally liable. 


^SSUMPSIT on a promissory note; counts foi* 
money paid, money had and received, and on an 
account stated. Pleas for MoninSy first, general issue f 
secondly, actio non ; because heretofore, to wit, on, &c., 
at, &c., the Defendants were the executors of the last 
will and testiment of Thomas Taylor^ deceased, and as 
such executors they made the promissory note men* 
tioned, in the words following (that is to say), ** Hing-^ 
wovldj DecembeTf 1816, as executors to the late 


Thomas Taylor, of Ringwotdd, we severally and jointly ' 
promise to pay to Mr. Nathaniel Childs the sum of 
200 /. on demand, together with lawful interest for the ^ 


same. 
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same. J. Jj^minst Phineas PmleSf executors.” The 
Defendant Monins i\ixihQX '^leBj^&dLpUne administravmtnt 
jprceter. Plea for the Defendant Bffwlest general issue. Re¬ 
plication, joining issue with Monins on his hrst plea, and 
with Bowles on his plea. Demurrer to the second plea 
of MoninSy for the following causes: that the Defend¬ 
ants have, by the note mentioned, made themselves 
personally responsible to the Plaintiff; and that the 
said Defendants have in and by the said note admitted, 
that they have assets in their hands for the payment of 
the said note; and that it does i^t appear that the said 
note was given for a debt of the said Thomas Taylor, 
but may have been given for a debt of the said executors, 
since the death of Thomas Taylor; and, for that, the 
Defendants have promised, in and by the said note, to 
pay the sum, of 200/., with lawful interest; and the said 
Defiandants could not, in their representative capacity, 
become liable for the interest due on the said note; and, 
for that, the Defendants have become personally liable, 
because they have severally and jointly promised to pay, 
with interest, the sum in the said note mentioned; 
which note gives a right of action against the executors 
of one of the Defendants who shall first die, and on that 
event against the other Defendant, as the survivor; and 
the last-mentioned executor could not be liable, or sued 
as executor of Thomas Taylor; and that the second 
plea should have been pleaded in abatement, and not in 
bar; and that the second pica is in other respects 
uncertain, informal, and insufficient. Joinder in de¬ 
murrer. 


1821. 

Crilt)» 

•w. 

Monins, 


Taddy, Serjt., in support of the demurrer. The pro¬ 
mise to pay is an admission of assets ; and as the 
payment was to be made with interest, a payment at a 
future day must be iinplit'd. This constitutes a forbear- 
VoL. II. K k ance 
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IdSl. 

Childs 


MoMxNs. 


ance to sue on the part of the Plaintiff, whicli| forbearance 
raises a sufficient consideration for the Defendants 
charging themselves. It has been expressly decided, 
that if an executor promises to pay the debt at a futun^ 
day, it becomes his own debt, to be discharged out of 
his own estate. Goring v. Goring [a), Trewinnian v. 
Howell {b)f 2 JVm.Samd, J27»bt 


Vaughan Serjt., contrd. The executors are not per-( 
sonally liable, because they expressly promise as execu"> 
tors, not in their own right; and there is no sufficient 
consideration for a promise in their own right. The 
circumstance of the promise having been made in 
writing, does not alter the case; for the statute of frauds, 
in enacting that an executor shall not be personally 
charged, except by his own writing, has not enacted 
that even by such writing, he shall be charged in cases 
where he would not have been liable at common law. 
JRann v. Hughes (c). The promise to pay at a future 
day should, in order to charge tlie executor, be express, 

and not merely deduciblc by inference. 

« 

Taddyt in reply, was stopped by tlie Court. 

Dallas C. J. It has been urged that the Defendants 
cannot be personally liable, because this is only a pro¬ 
mise to pay as executors. Whether or not the promise 
be such, must depend not on those words alone, but on 
the words of the whole instrument taken together; and 
what arc they? “ As executors to the late Thomas 
Taylor^ of llingmould^ we severally and jointly promise 
to pay to Mr. Nathaniel Childs the sum of 200/. on 
demand, with lawful interest for the same,” Take 

(aS Teh. ro. (c) 7 T.R, 

(i) Cro.EHz, 9if 

first 
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first the words “on demand;” suppose a deman<f had 
been made immediately; do not the executors by sub¬ 
jecting themselves to such a demand, admit they have 
assets to satisfy it ? If they meant to limit their liability, 
why did they not add to the words as executors^ the 
words “ out of the estate of Thomas Taylor.” But they 
promise absolutely, a«d further add an engagement to 
pay interest; when, therefore, by the engagement to 
pay interest they have induced the Plaintiff to suspend 
his clear and admitted demand, by so doing they make 
the promise personal and individual. The plea further 
says, they have fully administered, so they may have 
done at the time of plea pleaded; but they do not say 
they had no assets at the time the note was given. If 
executors were not liable on such a promise, they would 
be enabled, by making such a promise, to defraud any 
individual among their testator's creditors. This too 
is a promise, which, from thb'^ circumstance of interest 
being added, necessarily imports a payment at a future 
day, and an executor promising to pay a debt at a future 
day, makes the debt his own. 

Park J. concurred. 

Burrough J. The plea is inapplicable to the Count. 
The insertion of the words “ as executors” cannot alter 
the case, if, on the whole instrument, the parties appear 
liable. That is clearly the case in the present instance; 
for, by promising to pay on demand, the Defendants admit 
assets; and, by promising interest, they show in effect 
that the debt was to be paid at a future day ; as they 
could not charge the estate of the testator with in¬ 
terest, they must pay it out of their own pockets. 

Richardson J. We must look at the whole instru¬ 
ment, not confining ourselves tothewords “as executors;” 

K k 2 and 


46 B 

1821 , 

Childs 

V, 

MONU^. 



464 


CASES IN HILARY TERM 


1821 . 

Chilus 

V. 

Monins. 


andirom the whole instrument it appea^ that the Defen¬ 
dants are personally liable. They promise severally 
and jointly, which is not usual with executors. They 
promise to pay on demand, and with interest, which is 
clearly a compensation for forbearance. It may be true 
now, that they have fully administered, but that is no 
answer to the Plaintiff, who was »entitled to be paid in 
1816. Goring v. Gm'ing is in point: but there are 
othel* cases, Barry v. Rush (a), Worthington v. Barlow (6). 

Judgment for the Plaintiff. 


(a) I T.R, 691. ( 1 ) 7 453* 


jFei. 14. 


Nicholi/17. Bromley. 


If the defeas¬ 
ance on a war¬ 
rant of attor¬ 
ney state that 
it is given to 
.secure the pay¬ 
ment of a sum 
demandt 
and, in case 
default shall be 
zmtde, then 
judgment to be 
entered up and 
executionissue, 
an actual de¬ 
mand must be 
made; and a 
proposal to 
settle amicably 
does not 
amount to such 
a demand. 


^JpHE defeasance of the warrant of attorney in this case 
was as follows, “ The within warrant of attorney is 
given by the within-naraed W. Bromley, to secure the 
payment of the snm of 1OOOZ. on demand, and in case 
default shall be made, then judgment may be entered 
up hereon, and execution issue for the said sum of 1 OOOZ. 
or so much thereof as shall be then due, together with all 
costs,” &c. Tllie Plaintifl''s attorney waited on the De¬ 
fendant to induce him to settle matters amicably, which 
attempt having failed, he issued execution the next day. 

Onslow Serjt. having obtained a rule to set aside this 
judgment, 

Vaughan Seijt. shewed cause against the rule, and 
argued, that the expression “ payment on denjand” was 
only formal, as in a bond, and that the process of law 
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was of itself a sufficient demand. At all events^* the 
attempt to settle amicably amounted to an actual 
demand. 

But the Court thought it appeared from the stipula¬ 
tion, that execution should not issue till default had been 
made, that an actual demand was intended by the 
parties, and that no demand was shewn to have been 
made. 


1821. 

Nicholl 

V, 

Bromley. 


Leigh v . Shepherd. 


Feb, X2. 


was an action of replevin upon a'distress for 
rent; and the questions, which were argued, arose 
on the fifth and seventh avowries and cognizances. 
By the fifth, the Defendant avowed in his own right, 
alleging, that John Brenchlcy and others held one un¬ 
divided fourth«part of the premises, as tenants to the 
Defendant, at the yearly rent of 16/., and that one un¬ 
divided fourth-part of the 16/. of that rent, for one year 
was due and in arrear to the Defendant. By the seventli, 
the Defendant avowed in his own right, and made cog¬ 
nizance as bailiff of Edward Shepherd, H^nrp Shepherd, 
and Fi'ances E. M. Shepherd alleging, that the said Jjokn 
Brenchlev and others held the premises as tenants to 
the Deflndant, and the said Edward, Henry, and Fran¬ 
ces E. M. Shepherd, at the yearly rent of 16/., and that 
16/. for one year’s rent, was due and in arrear to 
them. The Plaintiff^Jjy his plea in bar to the fifth 
avowry, denied the te^n^y in manner and form, &c. 
By his first plea in bar to the seventh avowry and cog¬ 
nizance, he denied the tenancy in manner and form, &c. 

K k 3 and 


An avowry by 
one of several 
co-heirs in ga¬ 
velkind in his 
own right, with 
acognizance as« 
bailiff of the * 
other co-heirs, 
is sufficient, 
without aver¬ 
ring an autho¬ 
rity to distrain 
from the other 
co-heirs. 

One of several 
co-heirs in ga¬ 
velkind may 
distrain for rent 
dueto him and 
his companions 
wiibout an ac¬ 
tual authority 
from his com¬ 
panions. 
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jsind by his second plea in bar to the same, he denied 
that the Defendant was the bailiflp of the said Edward, 
Henry, and Frances E. M. Shepherd. By the special 
case, it appeared, that the estate was of gavelkind 
tenure j that John Brenchleij, and others, held the same 
as tenants to one Mary Shepherd in her life time, at the 
yearly rent of 16Z.; that, on her® death, the estate de¬ 
scended to the Defendant, and the said Edward, Henry, 
axiJ^ra 7 ic€S E. M. She2)herd, as co-heirs in gavelkind; 
that the tenancy continued ; that one year’s rent was 
due at the time of taking the distress ; and, that the De¬ 
fendant was not authorised by Henry Shepherd to distrain 
for him, but was authorised by the other co-heirs. 

The case was argued by Blossctt Serjt. for the Plain¬ 
tiff, and Taddy Serjt. for the avowant. 

Arguments for the Plaintiff. There is a great differ¬ 
ence between the rights of co-parceners and joint-tenants, 
as well with respect to the power of distraining, as in 
other matters; and though one joint-tenant may dis¬ 
train for the whole rent, and, without showing autho¬ 
rity from his companions, avow for the whole, the pre¬ 
sent avowant being a co-parcener, has no such right. 
A joint-tenant may distrain and avow for the whole, be¬ 
cause he has a unity of interest with his companion, and 
an entirety in»the whole estate, “ toium in communi, nihil 
separatim*^ («), he is seised per my et per tout; and 
though, in form, he should avow in his own right, and 
as bailiff to his companions, it is not his chkmcter of 
bailiff, but his character of joint-tenant, that entitles him 
to distrain {b). But the unity and entirety of interest 
which alone entitle the joint-tenant to distrain without 

(fl) BractontXJibf s* tract, {b) Per Holt C.J., 5 
f. a6. fo, 430. 7»., in Pullen v-. Palmer. 


the 
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the authority of his companion, do not exist in the 
case of co-parceners; for though parceners constitute 
one heir, and have an entire possession as against 
strangers, they have separate interests, and distinct 
freeholds as against each other; one may infeoff the 
other; and if one dies, his share descends to his heir; 
there being no benefij; of survivorship as with joint- 
tenants (a)f one may be barred by the statute of li¬ 
mitations, while the other is saved by a disability *^6). 
Mere tmity of possession can no more entitle one Jiar- 
cener to distrain for his companion, than one tenant in 
common. It would be a great hardship too, if one 
parcener should, without the knowledge or consent of 
his companion, distrain; for the statute of limitations 
might operate before they came to an account, and the 
companion be deprived of all remedy. There is no au¬ 
thority directly in point, as all the cases from the year¬ 
book, 15 iT. *J,p, 17 . pL 11., downwards, are casra of 
joint-tenants, not of parceners. 

Arguments for the avowant. It is true that parceners 
have separate freeholds for some purposes, but these 
are only for the purposes of real actions, and making a 
feoffment, Blackstone’s Comm. B. 3 . c. 10. p. 149 ; in all 
possessory actions, they stand in the same condition as 
joint-tenants; and one has in most cases authority to 
act for the other, as in the case of an entry, 1 Zw/te. 754. 
The case in the year-books is cited frofn Brooke by 
Viner (c), as applying to co-parceners, which at least 
shews what was the opinion of Viner on the subject. 
IxkStedman v. Page{d)i it is expressly said, that one 


1821 . 


y. 

SHEraERD. 


(«) Co. Lit, 164, a, (f) 4 Fin. Abr. BatUff D. 

(A) % Taunt. 441. RoCf d, pi. 4. 

LangdoHi v. Row Is ton* [d) 5 141. S.C.Cartb. 

364. 


co-parcener 
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co-parcener cannot make an avowry for a moiety, but, 
must avow in her own right and as to the other. 

To the same effect is Stedman v. Bates, (d). There is 
no hardship in allowing one parcener to distrain for the 
whole, because his companions may claim their shares 
of him, and if they cannot trust each otlter, they may 
have partition. On the other hand, if they were de¬ 
prived of this power, the tenaht would be subject to 
the inconvenience of several distresses. , 

Argument in reply. It does not appear from Siedman 
V. Page, or Stedman v. Bates, that the avowant is entitled 
to avow as bailiff, without the authority of his:'' co-par¬ 
cener for so doing; it is only laid down generally, that 
the avowry ought to be joint, which may be readily ad¬ 
mitted, provided the parties agree together. * 

Dallas C. J. now delivered the judgment of the 
Court, and, after stating the pleadings and facts of the 
case as above set forth, proceeded as follows: Upon 
the argument the learned counsel for the Defendant 
has not much insisted, upon the fifth avowry: and the 
case of Stedman v. Bates, (reported in 1 st Ld, Baym. 
Mep.p. 6*4., and other cotemporary reporters,) and the 
principles of law on which that case proceeded, are 
decisive against that avowry. It is not true, as therein 
alleged, that‘the tenants held one undivided fourth- 
part of the estate as tenants to the Defendant, the 
law considering the tenancy to be a tenancy of the 
whole, held under the four parceners as forming one 
heir. There is no diftercnce in thii respect between 
parceners at common law, and co-heirs in gavelkind, 


(a) 1Ld.Raym.64, 


the 
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the latter being only parceners by custom, and so con- 1821, 
sidered by Littletop, (a). 

The principal question argued has been, whether 
one of several parceners has a sufficient authority in Shepherd. 
law, by reason of his interest in the rent, to make cog¬ 
nizance, as bailiffi of his co-parceners, without any actual 
authority given by theiy. 

No decided case has been cited on this point; but a 
dictum^ in the year book of 15 H. 7- (6), has been re¬ 
lied upon, where it is said, that “ if two men have a 
joint rent, and, the rent being in arrear, one distrain, 
and the tenant bring replevin, he ought to make avowry 
and cogn4?iance as bailiff of his companion; and because 
he has ah interest in the rent, his being bailiff is not 
traversable.” It has been observed on the part of the 
Plaintiffi ,that this dictum applies rather to joint tenants 
than to parceners; but it is remarkable, that Lord 
C. J. Broolcc, in his Abridgment (c),# cites it as applying 
to parceners ; and it appears to us to be equally appli¬ 
cable to both ; for both have a joint rent, there being in 
both cases but one rent; and each parcener, as well as 
each joint tenant, is interested in that joint rent. 

Ill this view, the case dt Pullen v. Palmer (d), which was 
a case of joint tenants, becomes a considerable autho¬ 
rity, where it was held, that one joint tenant cannot 
avow for the whole rent; but it was laid down by Lord 
C. J. Holt, that he may distrain for the whole, but must 
avow in his own right, and as bailiff" to the rest, and 
that he may distrain for the whole in point of interest, 
and needs no authority from the rest to distrain, but 
may do it by law. |And in the same sense, vve think is 
to be understood the dictum in Page v. Stedman (e), 

“ that when one parcener distrains, she must ^vow in 

(a) J, 241. and /. 265. {d) s Mod. 72. 

(b) a. (e) Cartb. 364- 

(c) Traverse/ 118. 

her 

$ 
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V. 
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her own right, and also as bailiff to her sister for the 
entire rent,” namely, that she may do so without any 
express authority from her sister. 

It is not necessary to decide, whether *lhe authority 
which the law gives to each joint-tenan^and parcener, 
in point of interest, to distrain and avow mr himself and 
the rest, is such an aii^orityas th^ others could not coun¬ 
termand, if they shoidd think proper so to do. It is 
sufficient that no such countermand or express dissent 
appears in this special case, but only an absence of ex¬ 
press authority. This we think immaterial, inasmuch 
as the law gives the necessary authority, which is suffi¬ 
cient to support the allegation contained in th^* seventh 
avowry and cognizance, that the Defendant was bailiff 
of his three co-parcencrs. The rent, when recovered 
will, of course, be received by the Defendant fil|the equal 
benefit of his three co-parceners, as well as of himself. 

Judgment for the Defendant. 


REGULA GENERALIS. 

{Hilary Term, 1821.) 

Whereas, by the common consent rule in actions of 
ejectment, the Defendant is requiretl to confess lease, 
entry, and ouster, and insist upon his title only. And 
whereas, in many instances of late years, the Defend¬ 
ant in ejectment has put the Plaintiff after the title of 
the lessor of the Plaintiff has been established, to give 
evidence that such Defendant was in possession (at the 
time the ejectment was brought) of the premises men¬ 
tioned in the ejectment, and for want of such proof, has 
caused such Plaintiff* to be non-suited. And whereas 
Such practice is contrary to the true intent and meaning 
of such consent rule, and of the provisions therein con¬ 
tained 
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tained for the Defendant’s insisting upon the title only. It 
is therefore ordered, that from henceforth in every action 
of ejectment, Defendant shall specify in the consent 
rule for what premises he intends to defend, and shall 
consent in such rule to confess upon the trial, that the 
Defendant (if he defends as tenant, or in case he defends 
as landlord, that his itenant) was at the time of the 
service of the declaration, in the possession of such 
premises; and that if, upon the trial, the defendant 
shall not confess such possession, as well as lease, entry, 
and ouster, whereby the Plaintiff shall not be able 
further to prosecute his suit against the said Defendant, 
then no costs shall be allowed for not further prosecut¬ 
ing the same, but the said Defendant shall pay costs to 
the Plaintiff in that case to be taxed. 


1821. 


Reoui-a 

Gsmeralis. 


R. Dallas. 

J. A. Park. 

J. Burrough. 
J. Richardson. 
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CASES 


ARGUED AND DETERMINED 

I» THE 

Court of CoIiMoIf pleas, 

AVV 



OTHER COURTS, 


IK 

Easter Temi, 

r.' 

In tlie Second Year of tlie Reign of Georoe IV, 



(IN THE HOUSE OF LORDS.) 

Smith v. Doe, dem. Earl of Jersey and is. 

Others. 


A WRIT of error havii^ been brouglij; to reverse Devisee for 

the judgment given in this case by the Court of 

•' ® ^ . . . powerenabling 

Exche<iuer Chamber (a), the Plaintiff in error prayed her, in consi- 

that deration of 
marriage, to 
revoke the ” 

uses limited to her, and to appoint to such u'-fes, and with such powers and provisoes, 
and in such manner as was by her afterwards done, by a deed of settlement, in con¬ 
sideration of marriage, revoked the uses, and appointed the lands, to hold to the use, 
after the marriage, of her husband for life, sans waste ; and after his decease, to the 
use of herself for life, jans waste; with remainder to divers other uses, for the 

(fl)'Vide ante, Vol. I. p. 97, 

L 1 


VoL. II. • 


benefit 
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that the judgment of that court mjght bf reverse<i, and 
the former judgment of the Courtf of King’s Bench in 
his favour might be affirmed; for the Allowing among 
other Reasons. . , 

Ist. Be- 


benefit of the 

issue of that marriage, and aUo of the issue of the appointor; remainder as she should by 
will appoint, with remainder to the use of herself in fee. The settlement contained a 
power for the husband and wife, from tiftie to time, ^hen in possession of the pre¬ 
mises so limited to them for their lives, by indenture to demise such premises as then 
were leased for lives, or for years determinable on lives, to any persons, in possession 
or reversion, for one, two, or three lives, so as there were not thereon any greater 
estate or interest subsisting at any one time, than what would be determinable on 
the dropping of three lives ; and so as there were reserved the ancient and accus¬ 
tomed yearly rents, duties, and services, or more ; or as great or beneficial rents, 
duties, Aid services, or more, or a just proportion of such ancient or the then 
reserved rents, &c. (except heriots, which might be varied at wllf)^ and jo as 
tfjere (were contained in every such lease a power of re-entry for ^on-payment 
of the rent thereby to be reserved : and also, by indenture to demise any of the 
premises for a^ term absolute, not exceeding ai years, in possessij^m and not in 
reversion ; so M'there were reserved so much, or as great and ben^q^ yearly and 
other rent and rents, and other services proportionably, as then werelherefore paid 
and yielded, or the best and most improved yearly rent and rents that could be rea¬ 
sonably had or obtained for the same, without taking any fine; and so as in every 
such lease there were contained a clause of re-entry, in case the rents reserved were 
unpaid by the space of a8 days : and also, by indenture to demise any of the pre¬ 
mises w'herein or whereupon any mine or mines should be open, or any person should 
be willing to open any mine, for any terra noi^xceeding 31 years In possession, so as 
upon every such lease there were reserved such share of the produce, or such yearly 
rent, as could reasonably be obtained without taking any fine ; and so as the lessees 
were not by any express clause freed from impeachment of waste, other than in the 
necessary and reasonable w'orking thereof; and so as there were inserted such proper 
and usual covenants for the effectually winning and working the mines, and smelting 
the ore, and doing other acts, as wfere usually inserted in leases of the like nature. 

Tlie lands in the declaration mentioned had been and were leased, and were under 
and subject to a lease, for a term of years determinable on lives. The husband, after 
the marriage, by indenture, in consideration of the former lease and of 105/., and of 
the yearly rents, duties, payments, services, articles, covenants, provisoes, and agree¬ 
ments thereinafter specified and reserved on the part of the lessees, demised the laifds 
in question for 99 years, if three or either of Ihem should so long live, paying the 
yearly rent of a/, by equal portions, at Michaelmas and Lady-day^ with a couple of 
fal capons, or is. fsd. in lieu thereof, at the election of the lessor j and al'O an lieriot 
of the best beast, or 40J, in lieu thereof, upon the death of every tenant dying in pos¬ 
session ; and the like upon every assignment, sale, forfeiture, or alienation ; and also 
the lessees yielding and doing constant suit of mill, paying such toll and multure as 
otheris grinding their corn there should pay. The lease contained a covenant by the 
lessees to pay the yearly rent of a/., and the duties, heriots, suits, services, and 
oiiher reservations, at the time and in the manner limited and appointed for payment 
and performance of the same, or else the several sums reserved in lieu thereof; w'ith 
a proviso, that if at any time the rent of i\,y and every or any of the dutiesy servieesy 
, ' reservationsy 
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1st. Becauap the^itcntion of the donor of a power is 1821. 

to be collected froiii the whole of the deed whereby that 

% . Smith 

power is created; fi?bm the plan and design of it as well 

as the words, 'iand also from the circumstances of the 

tXSRjSEV* 

property which is by him subjected to the operations of 

retervationSf 

that power ; and in the construction ol the particular and payments 
instrument executed under such power, the law will thereby re- 
expound it, with an in^ination |;o' preserve rather than ^partfshoMYe 
to destroy the instrument; “ ut res 7mgh valeat quam unpaid or un- 
pereat'* See Cother v. Merrick (a). “ It is the office of 

' days next over^ 

a Judge to preserve, not to destroy an estate.” or after any 

of the times 

2d. Because the only objection raised to the leafih, 'hereupon 

under wliich the Plaintiff in error holds, is, that the the same 

proviso for re-entry therein contained is not such as is re- 
* •' , ^ patdf donet or 

quired b||^e leasing power under which itwas granted hiy performed^and 

Lord Vernon^ as not being absolute, unconditional, and sufficient 

capable of being enforced instantcr upon every default of tresses could 

payment of rent, on the very day on which such default or might be 

takes place; but the words of the power do not, as the 

^ . the premises; 

Plaintiff in error submits, require a proviso for re-erttry or, if the les- 
absolute, unconditional, and capable of being enforced should 
instanter, such words being only “ so as there be con- mises in'^d^y 
tained, in every such lease, a power of re-entry for “x months af- 
non-payment of rent.” It is undoubtedly a condition 

given, or 

should commit any wilful waste, or grind their corn at any other mill (the lessor^s mill 
being in repair); or if the lessees should assign without license, or if any default should 
be by the lessees made in the payment or performance of all or any of the reservations, 
covenants, and agreements thereinbefore on their parts contained, then the lesser, 
and the person to <whom the freehold of the premises should belong, might re-enter. 
Upon the trial of an ejectment, evidence was received that the usual and accustomed 
form of leases of the estate contained in the marriage settlement, for lives or years 
determinable on lives, as well prior as subsequent to that settlement, was mth a con¬ 
ditional proviso of re-entry similar to that in this indenture. 

Held, that the clause of re-entry in the lease pursued the form required by the 
leasing power. 

a. Held, ^hat the evidence of the former leases was well received. 

[a) Hardr. 9 ';., per Parker ^'xcon. 

L I 2 or«‘- 
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Smith 


V‘ 

Dos> denu 
Jeusev. 


precedent to the due execution of the leasing power, 
that there should be reserved in all leases granted under 
such power, “ a power of re-entry for non-payment of 
ren^;” but in what terms that power of re-entry is to 
be reserved, the settlement is wholly silent, and the ar¬ 
gument for the Defendant in error is, ^hat from the 
non-expression of any terms in which that proviso is to 
be framed, it necessarily results, lhat the comprehensive 
expression, “ a power of re-entry” (which comprehends 
and includes every proviso of. re-entry adapted to the 
object for which it is required) must be narrowed to 
one particular proviso for re-entry, absolute, uncondi¬ 
tional, and capable of being enforced insta^er upon 
every default. But, it is submitted, the expression a 
power of re-entry,” is no description of the particular 
form, though it is of the general object of the condition 
to be introduced into the lease, and that thP* language 
of the leasing power is fully satisfied by a proviso for 
re-entry such as is contained in the lease now sought to 
be set aside by Lord Jersey^ which, though not an abso¬ 
lute, unconditional provis|j), and capable of being enforced 
instanter upon every default, is nevertheless “ a power 
of re-entry” sufficient for the object for which it was re- 
cpiired, such as was in use upon the estate to which the 
leasing power applies at the time it was created, and 
such as the general term used in the leasing power, so 
far from eitjier expressly or impliedly disapproving, 
seems advisedly to sanction, especially when it is recol¬ 
lected, that in a subsequent part of the same leasing 
power, as applicable to the rack-rent estates, the donor 
of the power omits the general and larger term, “ a 
power of 1 e-entry for non-payment of rent,” and spe¬ 
cifically chalks out the very power to be introduced into 
such leases, vh. a clause of re-entry, in case the rent 
to be reserved be behind or unpaid by the space ot 
twenty-eight days after the times thereby respectively 

ap. 
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appointed for payment thereof.” Thus, in this latter 
case, where large rents were to be secured, defining the 
extent of indulgence to the tenant, and furnishing the 
very clause to be introduced, as contra-distinguished 
from the more general and comprehensive expression 
previously used, inz “ a power of re-entry for non-pfty- 
mcnt of rentcan it be successfully contended, that 
this expression conveys" a perfect idea to the mind, of 
the nature and form of the power of re-entry required? 
It points out, indeed, distinctly the wish of those who 
framed the settlement, that there should be some power 
of re-entry in all cases of this description, but not the 
precise ,^,rnis in which such power shall be rcscrvdfl. 
Had the power required a covenant on the part of the 
lessee, to build a house upon the premises, if would 
still have been a question—what house; and a lease stipu¬ 
lating foi^^ifie building a house of given dimensions, and 
witliin a prescribed time, must have been judged of by 
the law as a reasonable or unreasonable compliance 
with the condition. 

3d. If the language of the leasing power has been 
literally attended to in the lease executed under such 
power, the next consideration will be, whether the spirit 
also is preserved, or whether there be any thing in the 
plan and design of such leasing power, and the circum¬ 
stances of the property to be leased, which,*by disclosing 
a different intention in the donor of the power, from 
that which occurs on the mere reading of the words 
themselves, thereby imposes a different construction 
upon such wofds. The leases under the power are of 
three sorts. First, leases for lives, or determinable on 
lives which are renewable on fines, and where the rents 
reserved are nominal; secondly, leases for years, where a 
rack-rent is reserved; and thinlly, mining leases, in 
which no reservation of a power of re-entry is reciuircd. 

L1 3 The 


1821. 

Smith 

V. 

Dok, dem. 
Jersey. 
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The lease in question is of the first sort, and die pro¬ 
viso, therefore, for rerentry, rather introduced with a 
view of enforcing regular acknowledgments of the te¬ 
nancy, than of securing a succession of large payments 
at stated periods. It is not improbable, therefore, 
wii^ such an object, that some discretion should be left 
to the person by whom the power was to be executed, 
as to the form of the proviso. If the words of the 
leasing power allow such discretion, is there any reason 
on wliilh its exclusion can be founded ? Is the security 
of the nominal rents endangered by it? Are the ac¬ 
knowledgments of a subsisting tenancy less likely to be 
r^ular in a case where the property of the tenant, if 
hazarded by irregularity, is hazarded to so great an 
extent as that of the loss of a valuable lease for lives 
held under a nominal rent, than where it consists only 
of a short term at a rack-rent ? On the contrary, con¬ 
sidering that two objects must have been present to the 
mind of the framer of the leasing power; first, the 
securing the rents to those who were to benefit by them: 
second, the preservation ^f the estate in good con¬ 
dition when the lease determined ; has not the language 
of the power been designedly varied, when directing the 
reservation of the right of re-entry in the two sets of 
leases ? In the leases for lives, where a small proportion 
of the annual value is to be paid in the shape of rent, 
and where a distress might be resorted to without in¬ 
jury to the estate, a mere reservation of the right of 
re-entry is required, in such manner and form as should 
be found discreet and beneficial, and adapted to the 
object in view; but in the rack-rent leases, a precise 
and well defined clause of re-entry is pointed out, be¬ 
cause the interest of both tenant for life and remainder¬ 
man is materially consulted, in the reserved power of 
re-possessang themselves of land, for which the lessee is 
not able to pay the I’ack-reiit within twenty-eight days 

from 
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from the time of its becoming due, and where a distress 
taken for such rent, if resorted to, would probably not 
secure the rent, but certainly injure the cultivation pf 
the estate. 


1821. 

Smith 


V. 

Doe, dem. 
Jebsey. 


4th. Because, if the litoral language of the condii^n 
be not violated, and there be nothing in the spirit of 
the leasing power, giving a meaning beyond the words 
used, the principle which has hitherto governed in cases 
of this kind must govern in this case, which fs, that 
where a special clause of re-entry is prescribed by' the 
power, that clause cannot be departed from, even in 
trivial circumstances, without defeating the lease made 
under tli'c power; the donor of the power being in this 
respect the legislator, and having a right to impose 
any condition precedent he, pleases, provided it be not 
inconsisterit with law, and which when once plainly 
expressed by him, is not subject to any examination of 
its reasonableness or unreasonableness. But, if no 
special clause be furnished by him, but merely a di¬ 
rection given that certain shall contain “ a power 
of re-entry,” then, if a clause reserving the right of re¬ 
entry be inserted, the will and direction of the legislator 
is complied with, unless the power be executed in a 
fraudulent or illusory manner, which neither law nor 
equity would hold to be any compliance at all. Such is 
the true result of Coxe v. Dat^ (a), explained as that case 
is by the subsequent decision in this case, when in the 
Court of King’s Bench, of two of the «amc learned 
Judges who signed the certificate in Coxe v. Daij; for 
in the last-mentioned case, the power having prescribed 
a particular clause, that is, in the event of the rent 
being behind a specified number of days, those learned 
Judges held a proviso for re-entry, whicli added terms 


(a) ij £aJ^, I1&, 

L I 4 


not 
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not used in the particular clause prescribed by the 
power, to have vitiated the leaser But, in this casej the 
settlement only requiring a power of re-entry for 
non-payment of rent,” and the lease containing the 
clause of re-entry in question, they cQiisidered the words 
of the power to have been complied with, such com- 
iilplifince being not only literal, but not impeachable on 
the ground of any fraud or contrivance, and, on the 
contrary, fair and reasonable. 


5th. In considering whether the lease be bad on the 
ground of any excess in the indulgence given to the 
taoant, where the power, as in this case, prescribes no 
precise clause of re-entry, it is most material to ascer¬ 
tain what was the indulgence granted in leases of this 
estate, prior and subsequent«to the settlement creating 
this power. No such enquiry, it maybe safely con¬ 
ceded, can be admitted, where the precise clause is pre¬ 
scribed by the power; but where the power is silent as 
to the particular nature of the condition, if, as it is 
humbly contended, it follows from thence that some 
discretion is to be exercised by him who executes the 
power in framing the condition, the discretion hereto¬ 
fore sanctioned by her, who, if she had spoken, must 
have been obeyed, is fit evidence to guide the judgment 
where she has been silent. It seems difficult to main¬ 
tain by argument, that where, by the terms of the con¬ 
dition, reference is made to prior leases impliedly, as 
where “ ancient” or “ accustomed” rents, or rents 
“ as beneficial as the ancient rents,” arc spoken of, 
such evidence is not admissible, to ascertain either the 
propriety of the new rents, as compared with tl^e old 
rents in amount, or the propriety of the mode in which 
they are reserved or secured, as compared with the 
ancient mode of reserving or securing them. But it is 
said, there is no im||||licd reference in the very words 

4 direct- 
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directing the reservation of the power of re-entry. If, 
however, the words a power of re-entry for non-pay¬ 
ment of rent” embrace every power of re-entry, pro¬ 
perly so called, then some assistance is necessary to 
ascertain what particular power of re-entry should be 
introduced, and none better can be had, than J^at 
which the leases prior and subsequent to the settler^fenf 
furnish, as directing the will of her whose will alone is 
to be consulted on the occasion; and, though it is clear 
that her will of to-day cannot be contradicted by her 
will of yesterday or to-morrow, yet it is equally clear, 
that those who contend that such will must be the sole 
guide, pust be content to find it elsewhere, if they ©<m- 
not fiu^ it in the power itself; for, however general the 
power in its terms, it seems not more repugnant to 
reason to contend, that the execution thereof is thereby 
left absolutely to the tenant for life, since that would 
destroy the condition altogether, than to contend that 
the very generality of the words confines its execution 
to one, and one only form of proviso for re-entry, and 
that of the narrowest and mq||t limited form. But upon 
sound reasoning it must be conceded, that in such case 
the limit to the exercise of discretion by the tenant for 
life must be sought for, either in the arbitrary rules of 
law, or in such facts as are fit to regulate the decision of 
the law; and as in the same power, for a different ob¬ 
ject, viz. the reservation of the rent, the settlor has 
himself impliedly referred to former leases, why may he 
hot be consideretl also'in this particular, as referring to 
former leases, and therefore framing the power in gene¬ 
ral terms ? Either that must be the conclusion, or some 
more unsatisfactory source of evidence must be intro¬ 
duced, or there must bo no limit to the discretion of the 
tenant for life, or the power must be narrowed to some¬ 
thing less than its terras, by some supposed will of the 
settlor, not evidenced either by hifWords or his acts. The 

evi- 


1821 . 

Smith 

•V. 

DoF, dem, 
Jersey. 
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thp law and no more: If it be applicable only to cases 
under the statute, then, by analogy thereto, this leasing 
power is reasonably executed, being qualified in its 
execution by what the law of the land has deemed 
reasonable, and being, from the terms in which it is 
penned, open to such qualification. 

R. Gifford. 

# 

Christ*. Puller,. 


The Defendant in error submitted that the opinion 
and judgment of the Court of Exchequer-Chamber were 
right, and according to law, and that the same ouglit to 
be’^affirmed, and the original judgment in the Coun of 
King’s Bench reversed; for the following, among other 
REASONS: 

1st. Because the leasing power in the marriage- 
settlement of 1757 (a power granted by a person having 
the absolute dominion of the fee to a purchaser of a 
life-estate) expressly requires that the lease shall con¬ 
tain “ a power of re-entry for non-payment of the rent 
thereby to be reservedwhich makes it necessary, it is 
submitted, that the right to re-enter should attach im¬ 
mediately on the rent being unpaid; whereas the lease, 
under which the Defendant in the ejectment claims, 
postpones the right of re-entry for fifteen days after 
the day of payment; thus depriving the reversioner 
of a part of that benefit, which, by the condition an¬ 
nexed to the leasing power, was intended to be secured 
to him. If such postponement be allowed for fifteen 
days, why may it not be allowed for thirty, forty, a hun¬ 
dred, or any other number of days so great as to make 
the power of re-entry nearly or quite unavailing? 
Where is the line to be drawn ? If it be allowable to 
deprive the reversioner of any part of that r^ht of re¬ 
entry which the creator of the leasing power says he 
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shall have, of what part may he be deprived? It is 
submitted, that finly two lines can be drawn, eithojP tl\e 
tenant for life^is obliged to reserve the whole right of 
re-entry, or no part of it. And, as it is conceived, that 
the latter rule cannot be supported, it follows that the 
right of re-entry in the lease should be fully commeri<- 
surate with that required by the leasing power, and that 
this lease is void as an execution of that power. 


18 ^ 1 . 

^MITH 

V* 

Doe, dem. 
' Jeesey. 


2d. Because the lease in question is liable to the 
further objection, that the leasing power requires that 
the lease shall contain “ a power of re-entry Jbr non¬ 
payment of the rent thereby to be reserved whereas the 
lease contains no such power, but only gives the lord a 
right to re-enter for the absence of distress for rent 
unpaid. The meaning of the words of the leasing power 
is perfectly plain and unequivocal; “ a power of re¬ 
entry,” it is conceived, means something enabling a man 
to re-enter, and “ a power of re-entry for the non¬ 
payment of the rent” signifies something enabling a 
man to re-enter on the occasion, or for the cause of 
non-payment of rent; now the leasing in question cer¬ 
tainly does not enable the reversioner to re-enter on 
such occasion, or for such cause; inasmuch as the whole 
rent for any number of years may be unpaid, and yet he 
may not be enabled to re-enter. See the case of Coxe v. 
Day {a)f where this point was expressly decided. 

3d. It is said in support of the lease, that the creator 
of the power has flsed very general language, that a 
power is required, without saying what power; and that 
the power of re-entry in this lease is sufficient, because 
it is a reasonable power, and was usual on the estate. 
It is true, the language of the leasing powers is general; 

[ a ) 13 East , 118. 

so 
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80 general, that only one quality is specified, which the 
ppwer of re-entry is required to have, that it should be 
for non-payment of rent; but the creator of the power 
haying exacted this one condition only, is certainly no 
’ reason why a compliance with that condition siiould be 
dispensed with. The leasing power requires that the 
power of re-entry should be for non-payment of rent, 
and it does not require that it should be usual or rea¬ 
sonable ; why, then, should the leasing power be so con¬ 
strued as to dispense with the former condition, which, 
by its terms, is annexed to his execution, and to exact a 
compliance with the latter, which is not so annexed. 
Besides, it is not found that this conditional clause of 
re-entry is reasonable, or that it is usual generally; it 
is only found to be usual on the estate, which is not 
only, not the same thing as usual generally or reason¬ 
able, but may be the direct contrary. ;i;:^he generality 
of the word a (relied on in support of the le^se) must 
certainly exclude a reference to any particular class of 
clauses of re-entry, such as those on this estate; as no¬ 
thing can be more opposite to a general word than a 
word of reference. If this leasing power be construed 
to require the power of re-entry usual in cases of the 
lands comprehended in the settlement, although in this 
particular case this construction will operate to the ad¬ 
vantage of the lessee, yet it may in other cases be pro¬ 
ductive of the^greatest inconvenience to him. Suppose 
a lease under a power, in the terms of this leasing 
power, to be on the face of it conformable to the power, 
yet, if this construction prevail, the reversioner will 
have a right to avoid the lease, if he can shew that the 
clause of re-entry is different from that which is usual 
on the estate comprehended in tl^ leasing power. The 
inconvenience to both parties will be extreme, if a lessee 
cannot be sure that he has a valid leaye, by comparing 
his lease with the power, witliqut inspecting all the 

leases 
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leases formerly granted of lands within the same estete. 
It is submitted} that what the creator of a power has 
required} must be done} for this one reason, of itself 
sufficient} that it is required, and that it is a miich sajfbr 
rule to adhere to that condition which is expreslly an¬ 
nexed to the execution of a power by one who has all 
the circumstances of the property before him, and who 
has the right to enlarge or narrow the power to any de¬ 
gree, than to substitute for what he has exacted, some¬ 
thing which it may be conjectured he ought to have 
exacted, but has not. 


1821. 



Smith 


•V,, 

DoEf detn. 
JfiBSSY. 


4th. Because the power of re-entry in the lease i<hot 
only different from that required by the leasing power, 
but much less beneficial to the reversioner. Under an 
absolute powi^ of re-entry, the reversioner would be 
entitled to sul^&ed in an ejectment, on proving the rent 
in arrear, a demand made, and the execution of the 

. 4 ! 

counterpart of the lease by the Defendant. Under a 
power to re-enter on failure of distress it would be ne¬ 
cessary for him to prove, that he had searched every 
part of the premises demised, ^nd that no distress was 
to be found, {Rees v. irmg(fl),) a matter of extreme dif¬ 
ficulty where the rent is small and the premises exten¬ 
sive. A conditional clause of re-entry, which may be 
an adequate remedy in the case of high rents and lands 
of small extent, becomes quite insufficient when the 
rent is small, as is usually the case with ancient rents, 
and the lands demised of considerable extent. And, as 
the absolute power of re-entry becomes the more ne- 
cessar 3 r for the lord, in case of small rents for large 
property, so it becomes the less inconvenient for the 
tenant, who might have some difficulty, and expect 
some indulgence to raise a large sum, but can have none 


.(te) Forrestt 19 . 


JU 
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Jeusey. 


in being ready with a small one. It is indeed univer¬ 
sally true, that in order to secure a small demand the 
remedy should be more summary and less expensive 
than is requisite to enforce a large ope. 


5th. Because it is submitted, that the finding of the 
jury that the usual and accustomed form of leases of the 
estate contained in the marriage-settlement, was m ith a 
conditional proviso of re-entry, ought not to be taken 
into consideration in deciding this case. The words of 
the leasing power are, A power of re-entry for non¬ 
payment of the rent thereby to be reservedthey con- 
taiilMio reference to *the former practice of leasing the 
estate, nor is there any fact stated on the special ver¬ 
dict, which raises any ambiguity in them; and it is 
submitted, that a provision contained in a written in¬ 
strument, may not be explained or construed by any 
extrinsic matter, except in two cases only; firs^ whch 
the provision refers to extrinsic matter : secondlll l^hen 
its terms contain a latent ambiguity, that is, when 
consequence of some matter of fact shewn by evidenc^j 
it appears that the language of the instrument has more' 
meanings than one, neither of which is the case with the 
clause in question. 


6th. Because, even supposing the former practice on 
the estate might legally be taken into consideration, it is 
far from affording aiiy inference favourable to the lease 
in question. It is not found that the former leases were 
granted under similar powers. There is nothing to shew 
that the creator of the power was pot dissatisfied with 
the former clauses of re-entry, and did not insert the 
provision in question for the very purpose of intro¬ 
ducing a new one, which might w'cll be, for the reasons 
stated above. And this is the more probable, because 
the leasing power, in several instances, expressly refers 

to 
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to the former practice on the estate, where it was in¬ 
tended that the tenant for life should be guided by it.; 
there is no such reference in the clause relating to 
powers of re-entry; the inference is, that the practice 
was not intended to prevail with respect to powers Of 
re-entry, 

, J, Jervis* 

W, H. Mattie* 


Smith 

t V. 

Doe, dem. 
JeMbv. 


The case was argued at the bar of the House of 
Lords on the 19th, 22d, and 26th of June 1820, by The 
Attomey-Generdl and Puller for the Plaintiff in error, 
and by Jervis and W* H, Maide for the Defendalit in 
error, when the Lord Chancellor proposed the following 
question for the opinion of the Judges; 

Whether, ^ving due regard to the true intent and 
meaning of the indenture of the 2d July 1757) accord¬ 
ing to legal construction of the several parts of that 
indenttt^ as stated in the special verdict, and having 
al|o due regard to the legal effect of all the facts and 
^^^cumstances found by the special verdict, the demise 
of the 5th September 1808, as the same is stated in the 
special verdict, is for any and what reasons invalid ? 

There being a difference of opinion on the Bench, 
the twelve Judges, on the 16th and 18th of May, de¬ 
livered their opinions set iatim as follows; and, on the 
latter day, the Lord Chancellor and Lord Bedesdale 
delivered their opinions. 


Richardson J. The case ot Smith against Doc on kicbardsonl. 
the demise oftheESl of Jersey and Others, now pending 
by writ of error in this house, is an action of ejectment 
brought in the King’s Bench, on the demise of Lord 
Jersey against Smith for the recot^ery of certain lands in 
the county of Gldmdrgan, These lands by indenture 
bearing datd- the Stli day of September, 1803, were 
VoLr n. ' ' Mm demised 
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1821. deiiiisea by Lord Vefmn to Smithy and antjlh^r person 

deceased, for three lives at a rent of 21. payable 

.y, half yearly at Michaelmas and Lady-day. And libM 

Vernon the lessor was at that time tenant for life ifii' 
Jjsftsslir* ^ ’ 

_ possession of the estate, whereof the lands in question 

HiebardjonJ. formed part, by virtue of a settlement duly made on 
occasion of his marriage with Louisa Barbara Mansel, 
bearing date the 2d day of Jtdy, 1757. On the trial 
of this action, the jury found a special verdict, on which 
the Court of King’s Bench gave judgment for the 
Defendant; which judgment was reversed on writ of 
error in the Exchequer Chamber: and the cause having 
been brought by another writ of error before this house 
and argued at the bar here, your Lordships have pro¬ 
posed the following question for the opinion of the 
judges. (Mere the learned judge stated the question.) 
I am of opinion that the lease of 1803 is invalid, be¬ 
cause I think it is not made in conformity tvith the 
leasing power contained in the indenture of 1757. 

The leasing power for that class of leases, of w'hich 
the leajse in question is one, requires that “ there be 
contained in every such'lease, a power of re-entry for 
non-payment of the rent thereby to be reserved and 
the question resolves itself into this,what is the true 
construction of these words ? 

In order to decMe this, I must first consider, whether 
the words themselves import and convey any distinct 
meaning: and I think they do; I think they mean, that 
the lessor should have power to re-enter if the rent 
reserved should not be paid according to the reservation. 

One test, and, I think, a fair one, whether such 
meaning is conveyed by the words of this power, would 
be to insert in a lease a proviso for re-entry, expressed 
as nearly as possible in the very words of the power 
itself, and then to consider what construction a proviso 
so expressed would require^ and whether the meaning 

would 
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would be sufficiently distinct to be capable of beffig 

•i 

enforced by a court of justice. 

Suppose, then, in the lease of 1803, it l^ad been ptp* 
vided, that it should be lawful for the lessor or pera^ 
entitled to the rent, “ to re-enter for non-payment of 
the rent hereby reserved.’* In that case would the 
person entitled to the,rent have been empowered to 
re-enter, if the rent had not been paid on the days of 
reservation ? It seems to me, that he would have been 
so empowered ; and that without any delay or condition 
other than the previous demand required by the common 
law: for all that he would be bound to prove, in order 
to justify and enforce his re-entry, would be, that there 
was a non-payment on demand of the rent reserved by 
the lease. 





jERSt^. 

kichardson^* 


If this be so, it seems to me to prove that the neces¬ 
sity of waiting fifteen days, and the necessity of pro¬ 
viding a deficiency of distress on the premises imposed 
by the proviso actually contained in the lease of 1803, 
are conditions not warranted by the leasing powei*. 

It has been said, that the leasing power require, only 
“ a power of re-entry,” much stress having been laid 
on the indefinite effect of the article A ; and it has been 
further said, that, though such pow’er of re-entry is to 
be “ for non-payment of the rent,” yet, that the words 
for non-payment,” are not equivaleht to non¬ 
payment,” but only point at the purpose or object of 
the power of re-entry, namely, that of securing the 
payment of the rent. 

It appears to my mind, however, that, although the 
article A be indefinite, yet it cannot, in just con¬ 
struction, extend an indefinite meaning to the subse¬ 
quent words, if they sufficiently import (as I think I 
have shewn they do) a distinct and definite meaning, 
lit this sen^nkte, the word A seems to me neither to 
add to nor. to qualify the meaning,* but, that the 

Mm2 mean- 



MS 


CASES IN EASTER TERM 






meaning would have been the same, if tha|; word had 
been wholly omitted, and the sentence had stood tlms, 
so as there be contained in every such lease a pqwer 
of re-entry for non-payment of the rent thereby to. be 
reserved/* And, as to the observations made on^ihe 


RichardsonJ* meaning of the words “ for non-payment of the rent;’* 
although it is true, that the word “^•** does often 
import the purpose or object, (and so it might here, if 
the words had been ** a power of re-entry for pm/ment 
of the rent:”) yet the same word for,” as often im¬ 
ports the cause or occasion of that which is predicated; 
and such I think is its import here, where the words 
ar? “ a power of re-entry for non-payment of the rent,” 
meaning on occasion of the non-payment. 

If the words of this leasing power import, as I con¬ 
ceive they do, by themselves, a distinct and definite 
meaning, I think it follows, that the fact , stated in the 
special verdict respecting the usual and accustomed 
form of leases of the estate mentioned in the marriage 
settlement, can have no legal effect on the construction 
to be put on these words. Such evidence, 1 conceive, 
is never admissible in the construction of a written 
instrument, unless the words of the instrument itself 
import a reference to something extrinsic, or unless the 
words involve some latent ambiguity, that is, an am¬ 
biguity not appearing on perusal of the instrument 
itself, but which becomes apparent on applying its 
provisions to the subject matter. The words of this 
leasing power in that part which respects the clause of 
re-entry, seem to me to involve no latent ambiguity, 
nor to import any reference to any thing extrinsic; 
although some former parts of the same leasing power 
do import such reference, namely when it is required, 
that the lands to be leased for lives, should be such 


lands as were in lease for lives at the time of making 

• the 
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the settlerfient, and that the rents to be reserved, should 1821.‘ 
be the anaent rents, or rents as great and beneficiah-* 

I admit that a court is bound to look at every^j^art 
©r’ a written instrument, in order to ascertain .|||pc 
meaning of the parties in a particular part. But I 
think it by no means follows, because this settlement, RiebardsonJ, 
in respect of the raok-rent leases, expresses that the 
tenant is to be allowed 28 days for payment, that, 
therefore, it was intended, in respect of the leases for 
lives, to give a similar or any allowance of time, which 
is not only not expressed, but which appears to me, to 
be at variance with what is expressed. 

Supposing, however, it were possible on this ground 
to get rid of the objection made against the lease of 
1803, in respect of the allowance of 15 days; another 
and still more decisive objection remains, namely, that 
this lease fepiers and confines the power of re-entry to 
such cases only, where there is a want of sufficient 
distress ; a condition which appears to me, to be equally 
inconsistent with the power applicable to leases for 
rack-rent, and t(| that which is applicable tD leases 
for lives. 

The case of Coxe v. Day (a), which I think was 
rightly decided, appears to me to be in point, and I 
cannot draw any distinction, which is satisfactory to my 
own mind, from the circumstance that the leasing power 
ilierCf allowed a period of 21 days for payment, whereas 
the leasing power now under consideration as to the 
leases for lives, expresses no such allowance. It is true, 
that in Coxe v. Day, the case of Hotlcy v. Scot (5) does 
not appear to have been cited; and it seems that, in 
the last mentioned case, a similar objection taken to a 
lease granted under a power was over-ruled by the 
Court of King’s Bench: on what ground the Court 


Smith 


(a) S 3 Easti xx8. 

( 4 ) Loj^'u 3j6. S>C. Mr. Butlers MSS., see note («}, p. 498. 
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prpceeded, we are not apprized, and being obliged now 
to inalce an election between the two authorities, I 
must ejepress my concurrence with that of Coxe v. 1^. 

It has been suggested, that the statute of 4*0. 
c. S8., though professedly made for the hene^t of land¬ 
lords, does, in effect, take away their right of re-entry 
at common law, and confine them in all cases to the 
statutable remedy thereby given, which remedy can 
neter be exercised without proof, that no sufficient 
(hstress was to be found on the demised premises, coun¬ 
tervailing the arrears then due. And 1 think it must 
be admitted, that the construction of the statute, if it 
be the true construction, furnishes a sufficient answer 
to the second ol:^ection made to the lease of 1803; fur, 
in that case, the lease has only expressed that which, 
\vhether expressed in the lease or not, the statute law 
has provided. 

But I cannot think that this is the true construction 
of the statute. The object of the statute, as appears to 
me^ both from the recital and the enactments, was to 
relieve landlords from certain inconveniences, to which 

il' 

they werOj, ieaibject by thp law as it then stood, and to 
givf. certain remedies, to which they were not 

before entitled; but not to deprive them of any remedies 
or rights, to which they were already entitled by law. 
It contains no negative or prohibitory words, which, I 
think, would obviously have been inserted, if the in¬ 
tention had been to deny to the landlord the future 
exercise of any ancient right; and it would, as it strikes 
me, be a strange construction to hold, that the words 
apparently intended for the landlord’s benefit do, from 
their generality, operate to extinguish any of his ancient 
rights} when, if such had been the intention, it would 
have been so easy and so obvious to express it. That 
such, however, was not the intention, 1 think manifestly 
appears from this, that, whenever the new mode of pro- 
, ceeding 



mu 


IN inis S|JCOND OF G|iQ. IV. 

ceediDg in ejectment given by the statute is pursued^ the 
statute declares, that “ then and in eyery such the 
Je^r in ejectment shall recover judgment an4 
oution in the same manner as if the rent in arrear had 
been lega^^ demanded and a re-entry made.” It relhrs 
to the legal demand and re-entry as a still subsisting 
mode of proceeding, not repealed or affected by the 
statute; and thereby shews, that the old mode of pro¬ 
ceeding was intended to be left as it was, although the 
new one, if adopted, is declared to be equivalent for the 
purpose of obtaining a valid judgment and execution. 
This, I believe, has always been considered as the intent 
and effect of the statute; and, although I aip notrable 
to point out any case, where it has been expressly 
decided, that the statute does not take away the land¬ 
lord’s remedy at common hiW; several cases have oc- 
ciirred where landlords have so proceeded without ob¬ 
jection on that ground, and it has been taken for granted, 
that they were well entitled to do so. Doe, dcm. Fw'ster, 
v. JVandlass (a), and J^oe, dem. West, v. Davis (S), are 
cases to this effect, and so is 1 Wms. Saund. 286. N. 16. 

It has been said, that, if the lease of 180J| be invali- 
dated, the decision will shake many titles. I have no 
means of knowing whether this observation is well 
founded, or to what extent. If such should be the 
consequence, I shall regret it; but I cannot feel that 
such an apprehension can afford a legitimate ground 
for deciding the present case, otherwise than as the 
words and legal effects of the instruments now under 
consideration seem to me to require. Upon the whole, 
therefore, I am bound for the reasons before given, to 
answer your lordships’ question in the affirmative. 

(a) 7 T.R, 1x7. \b) 7 East, 363. 


Best 


Smits 



Ric&ardJoa J. 
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Best J. My Lords, I am extremely sorr^, tltfd; I 
cannot agree with my learned brother who hi|s Ju^t 
addressed yonr Lordships, and to know, that ,the 
opinion which 1 am about to offer differs with those 
of many of my brethren, for whose judgments I have 
the highest respect. 

The words of the power are, “ and so as there be 
contained in every such lease, a power of re-entry for 
non-payment of the rent thereby to be reserved.” The 
terms in which it is expressed are general and indefinite. 
Instruments in such terms are not to be abstractedly 
and absolutely considered; but with reference to the 
natufe of the subject to which they relate. They are in 
law taken to contain such qualifications as are manifestly 
just and reasonable, and such as, according to practice, 
have before been introduced in similar cases, and which, 
not being expressly excluded, must be understood to be 
within the intent of the parties. This rule of con¬ 
struction is universal: it cannot be departed from 
without destroying the excellence of the law, which 
consists in its, bearing a just relation to the state of things 
on whjeh'^ is to operate. Thus, under contracts to 
sell goods, in which nothing is said as to the time of 
delivery, the vendor is not bound to deliver them the 
instant that the contract is made. Under a contract 
to perform a particular service, the contractor is not 
bound to begiif his work imrhediately. In both these 
cases, the law allows a reasonable time for the per¬ 
formance of the contract. Under a contract for service 
for a year, the law will not compel the servant to serve 
every hour of the year; but excepts such a portion of 
time as is necessary for refreshment and relaxation. So, 
if there be an established usage, regulating the manner 
in which a thing contracted to be done, is to be done; 
as the time and circumstances of delivering articles 
sold, or the payment of the price, or the time for paying 

a bUl 
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a bill of fxchange. Such usage is by law incorporated 
into the contract without any words of reference to it. 

Our books do not furnish many cases on thiaeul^i^ 
There are enough, however, to satisfy us that, according 
to the practice that has long prevailed among con¬ 
veyancers, the proviso for re-entry in this lease is a 
sufficient execution the power. The existence of this 
practice and its being considered reasonable, account 
for there being no more decisions of courts on the sub¬ 
ject. From the few cases that are to be found, the 
balance of authority seems to me, to incline much in 
favour of the validity of this lease. But the authority 
of the cases in favour of the lease is much strengthened 
by the practice of that branch of the profession of the 
law, who have been accustomed to prepare powers and 
leases under powers. 

The first case is that of Jonest dem. Brom^eld v. 
Vei'ney, {a) Sir John Cofmper had been enabled by act 
of parliament, to grant building leases for any term not 
exceeding 61 years, “ so as in every such lease there 
be contained a condition of re-entry for non-payment 
of rent.” The clauses of re-entry in the; lei^s granted 
by Sir John, were for non-payment of the rent in 42 
day$ after the days of yaymenU An ejectment was 
brought in the Common Pleas, to turn a tenant out of 
possession, who held under one of these leases; but no 
objection was made (although it is staled in the judg¬ 
ment that the case was fully argued) on the ground of 
the qualification introduced into the lease, by the words 
“ 42 days after the day of payment.” This is but 
negative authority, but considering the great learning 
and industry employed in the discussion of this case, an 
objection must have been raised if the law had not been 
considered to be settled, and, if it bad not been thought 
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that the lease was sanctioned by a practice, whic^^O 
argurawit could overturn* /; 

The case is Hotley v. Scot, (a) The words pf 


the power were, that if the rent should be behind or 

unpaid 

MeitJ, 


(a) Stemtet vol.i. 150. This ler, who has kindly permitted the 
case was quoted by Moj^iey in ar- reporters to give this case to the 
gumentf before the Judges in the public. —The following report is 
Exchequer Chamber) from a copy copied verbatim from that learned 
of a manuscript note of Mr. But~ gentleman’s manuscript; 


Michaelmas Term, 14th George III. B. R. 

(Thi$<ase is reported in under the name of Hot ley 

V. Siot.) 

Lord Tankerville v. Wingfield and Pritchard, 


Upon ejectment) the case was as 
follows. Upon the marriage of Sir 
John AstUyt his lady’s estate was 
settled upon Sir John for life) with 
several remainders over) wliich 
never took effect; remainder to 
the lady’s right heirs. A power 
of leasing was given to Sir Johut 
such leases to be made for any 
number of years at the accus¬ 
tomed rent) to take effect imme¬ 
diately in possession) and not by 
way of future or reversionary in¬ 
terest; and on every such lease 
there was to be inserted a clause 
of re-entry) if the mnt should be 
be))ind for »i days ; the rent to 
be made payable) and the re¬ 
entry to be incident to and go 
along with the reversion or re¬ 
mainder. In the same settlement) 
there was also a power of revok¬ 
ing all the uses thereby declared, 
and appointing new. 

Some time after the marriage) 
Sir John Attley and his lady re¬ 
voked all the uses of the settle¬ 
ment that were subsequent to Sir 
Jobn\ life-estate, and the powers 


‘incident thereto) and declared new 
uses. There was also a fine le¬ 
vied to the same effect. 

ai September 1766) Sir John. 
made two several lea|||$ of this 
■ date to the two Defendants) Wing.- 
field and Pritchard^ for ai years, 
conflhnable to the power he had 
by the said settlement) and the 
other deeds and the fine) except 
that previous to theentry distress 
was to be made) and it was nearly 
in the following words : “ That 
if the rent should be behind or 
unpaid by the space of ai days, 
and no sufficient distress or dis¬ 
tresses could be had) or if the 
lessee should assign over the leased 
premises) (except as therein is ex¬ 
cepted) then it should be lawful 
to Sir John Astley^ his heirs and 
assigns, to enter.” 

Sir John Astley and his lady 
being both deceased, the estates 
are descended upon Lord Tanker- 
millet the Plaintiff, &c. 

Dunning, for the Plaintiff. The 
Court always takes a difference 

between 
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UDp|id for 21 days, tbo lessor should have power to 
re-enter. The condition in the lease was, if the rent 


mi' 
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betwer^n powers, when exercised See Cother v. Merrick, (a) Tc- 
b7 a man upon his owti estate, nant in tail died seised* his son 
and the exercise of powers by a entered and made a lease for zi 
man upon another’s estate, or years^ rendering rent during the 
which he holds in another’s right, term to the lessor, his heirs and 
The first are always construed assigns, and died. It was unani- 
favourably to the persons making mously adjudged* to be a good 
use of this power; the second lease, and within the H. 8.; 
are taken in a strict light; here the opinion of the Court being, 
it was certainly the second. It that the word heirs, being a com- 
was a power to be exercised on prehensive word, it ought to be 
the wife’s estates, and, in some construed secundum subjeetum 
respect, in prejudice of his wife ; materiemt and to have that which 
and, therefore, to be taken stric|Iy. the nature of the deed requites. 

1 st objection, that the se£t!|^ti^',This is much the stronger in the 
ment declares, that the power pf*"* ^present case, as Sir John Astley% 
re-entry should be reserved and, having joined with his wife in 
made incident to the inheritance the deeds which raised th^ limit- 
of the estate; and, by the lease ations, those who take by virtue 
it is reseigted to Sir John Astley^ of those limitations may, in some 
his heirs and assigns, ad ob- respect, be said to be the heirs 
jection, the settlement directs the and assigns of Sir John Ast- 
re-entry so as to be reservt^ as ley. As to the ^d objection, that 
above, to be made immediately, the re-entry, which is directed by 
if the rent should be behind by the power in the settlement to be 
21 days* By the lease it is to be reserved immediately on the rent 
preceded by demand and distress, being behind zi days after it is 
These are strong, plain, and due, is by the lease to be preceded 
conclusive Objections. by distress and by demand. The 

words in the settlement are short 
Bearcrofty for the Defendants, and loose, and seem to be no 
The remainder man, Lord Tan- more than a general direction 
kerville, has, substantially, all the that, in every lease to be made 
powers be ought to have, or can under this power, there should 
have. As to the ist objecti&n, be a clause of re-entry. It is not 
the rent cannot be made payable a formal description what kind of 
but to those in remainder or re- re-entry should *be reserved, or of 
version, to which it is inseparably any particular clause of rp-eotry j 
incident. The heirs and assigns it is a direction that the power of 
of Sir John Astley mean those, re-entry, usually inserted in leases, 
who are heirs and assigns to the should be inserted in the leases to 
estate under the settlement, by be made^under this power, in the 
■which Sir John claims the estate, usual manner. This, I appre- 


Best J. 


(«) Hard, 89. 


hend, 
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should be behind and unpaid for 21 days; and no 
Jkient distress^ then it should be lawful for the lessor to 

re-ei^er. 


JBRsIhr.'’^ 


J?«f J. 


hendt a sufficient answer to the 
objections raised again!>t these 
leases; each is a verbal objection* 
and I haye given each a verbal 
answer. 

Mr. Duntdngi in reply. The 
distinction I set out with* and the 
consequence of that distinction* 
that these leases are to be con* 
sidered in a strict light* is not de¬ 
nied. And* besides this claim to 
the favour of the Court* Lord 
Tankervillehaz that of being the 
heir at law of the owner of the 
estate* on which this power has 
been exercised. Lord Tanker- 
•uille is neither the heir, nor the 
assignee of Sir John Astley^ he 
claims by a title paramount to 
Sir John*%, The rent is direct¬ 
ed by the settlement to be in¬ 
cident to the 'inheritance* that is 
to say* to be to the several limit- 
tees of the settliement* when re¬ 
spectively in possession. The 
reservation is to the heirs and 
assigns of Sir John Ajtley. They 
are not limittees. This is* there¬ 
fore, not a proper execution of 
the power. The case quoted, 
and the act of parliament (a) only 
show that* if a tenant in tail 
make a lease according to the 
statute* and reserves rent to him¬ 
self and his heirs* the W'ords 
heirs and assigns” may be con¬ 
strued to be such heirs as may 
succeed by force of the entail. 
This construction can never, in 
the present case* take in Lord 


TankervilUt who cannot* in any 
sense or meaning whatever* be 
deemed the heir of Sir John Ait- 
ley or his assigns. It is sufficient 
to say that* in pleading* he could 
never be described as such. As 
to the words bang loose* and di¬ 
recting what should be done* and 
not describing how it is to be 
done, this seems a frivolous dis¬ 
tinction. The settlement directs 
a clause of re-entry to be inserted 
in the lease; the lease says it 
shall not be lawful for Sir John 
Astley to enter as long as there 
is a sufficient distress or dis¬ 
tresses to be taken. Till then* 
it is postponed. This is con¬ 
trary to the w'ords of the settle¬ 
ment* and is not* certau4y» a pro¬ 
per execution of the power.- 

Mansfield. The two 
objections to these leases are^ ist* 
That* by the settlement* the re¬ 
entry is to be made incident to 
the rent; but by the lease it 
is reserved to Sir John Aitleyt 
his hfirs and assigns. wAind* in 
the event* it has not followed the 
rent* but gone to the heirs of the 
lessor* Sir John Astleyt while 
Lord Tankerville is in the law¬ 
ful^,possession and receipt of the 
rents. The ad objection is* that 
the clause of re-entry* which, by 
the .settlement* ought to be im¬ 
mediate* is by the lease fettered; 
being on a previous demand and 
previous distress. As to the first* 
by the nature of the power* *it 


(a) 3a ^T. 8, 


must 
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||*enter. Lord Man^ld in giving judgment^ said, 

“ The clause of . re-entry is short with words of course, 
an4 dojEs not preclude the operation of law — a re-entry 
is to enforce the payment of rent — by statute it canno|^ 
without distress.” The report of this decision ra 
very short. It is probable that it does not give us the 
very words of L<;ird Man^ld^ but we learn with 
certainty from it, that the court decided the very point 
now before your lordships in favour of the lease: for 
the power does not contain a syllable about a sufficient 
distress; this qualification is introduced into the proviso 
for re-entry, and yet the Court upheld the lease. It is 
clear, also, that Lord Mansfield must have refcfred to 
some form of drawing up these powers and clauses of 
re-entiy which were then in use, and have expressed 
himself, that the power and clause in that case were 


1 , 891 . 

Smith 





must go^ with the reversion and 
inheritatice. The person who is 
in the reversion and inheritance, 
is he that is to enter on4i|e for¬ 
feiture of the lease, and no one 
can enter but he, to whom the 
rent is payable ; for, as Littleton 
says, no stranger can enter for 
forfeiture, for a stranger cannot 
be by his former estate. If 
the rent had been reserved for 
the term, as in the case cited 
from HardreSf still it goes with 
the inheritance. Heirs and as¬ 
signs can only mean those u'ho 
have the reversion and inherit- 
aij^ce; otherwise, as is said, % 
Saund. (a), they would be words 
of surplusage. The clause of 
re-entry must go with the inherit¬ 
ance the same as the rent, for it 

(-) 


cannot be reserved to any body 
but to him who is seised of the 
inheritance. It was said, that 
ought to have been worded to the 
person next in reversion or re¬ 
mainder. The words heirs and 
assigns are general words, and 
are as good and quite tantamount 
to particular words. As to the 
second, the clause of re-entry is 
short, with words of course, and 
does not preclude the operation of 
law. A re-entry is to enforce the 
payment of rent, it is an immedi¬ 
ate forfeiture of the estate by com¬ 
mon law. By statute it cannot 
be without a want of distress. 
Therefore, in both points, we 
agree to support the leases. So 
the verdict must be entered for 
the Defendants. 

370 . 
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agreeable to usual form. He is made to say, ** Tl|e 
clause of re-entry is short with words of course.” is 
most probable that he said, the jjoroer was shogf wiipi?,. 
Words of course; the obvious meaning of which is, thai- 
the power was expressed in the terms commonly used ill 
such cases, and imported that sort of clause of re-entry, 
which it was then the practice to introduce into leases 
made uhdt^ powers; that, the only object of the power 
being to secure the payment of the rent reserved, such 
qualifications as the law considered reasonable and 
consistent with this object, were not excluded : — as 
.the legislature had thought the landlord ought not to 
have any greater facility for recovering possession of 
the estate, than he had at the common law when there 
was a sufficient distress on the demised premises, the 
introduction of such a condition into the clause of 
re-entry was but a reasonable qualification. This de¬ 
cision is an authority to shew, that reasonable quali¬ 
fications may be introduced into clauses of re-entry, 
when the terms of the power are general; and, also, 
that the qualification most objected to in this lease is 
reasonable* 

That a power expressed in general terms, is well exe¬ 
cuted by a lease containing a proviso with legal qualifica¬ 
tions, is further proved by Dormer's case, (a) By sp^i^ 
consent of the parties, a re-entry may be for default of pay¬ 
ment of rent without demand of it. And divers other cases 
were put where the consent of the parties shall alter the 
form and course of the law.” Although a clause of 
re-entry was absolute for non-payment of rent, yet th^ 
common law superadded the qualification to that clause, 
that the rent be demanded on the estate demised on the 
last hour of the day when it was payable; and, accord¬ 


ing 


(a) s Cot 40. i. 
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iug to Dotmer*s case, the demand of the lent can only 
be (licensed with by special consent} or, (as it is ex¬ 
pired ^ Newdigaie^s case (a),) “ that it shall be lawful 
witnout further demand to re-enter.” 

at common law, a landlord could not recover 
possession against a tenant holding under a lease^ con¬ 
taining a general clause' of re-entry for non-payment of 
the rent without a demand of the rent} stirely} when 
the legislature has relieved the landlord from making a 
demand of the rent} and substituted, in the place of 
that demand} the condition, that there 1^ not a suf* 
ficient distress on the premises, the law will not allow 
the tenant to lose his estate, if there be a sufficienl dis¬ 
tress on it to ^satisfy the rent due. It will require the 
same express consent to exclude the condition of there 
being no sufficient distress since the statute of George 
the 2d., as was required to exclude the necessity of a 
demand of rent at common law. 

I do not mean to say that, since the statute of George 
the 2d., a man may not proceed at common law. My 
argument is, the law annexed the condition of demand 
of rent before the statute, and, as the statute has now 
dispensed with a demand of the rent, when there is not 
a sufficient disti’css, the law will annex the condition of 
there pot being a sufficient distress to a power expressed 
in general terms; and, therefore, a clause of re-entry 
containing this condition, is not inconsistent with such 
a power: otherwise, the tenant would not have th^ 
protection which, according to the spirit of the law, he 
ought to have; for, by an omission to pay the nominal 
rent on the day it became due, hte might, without 
notice and with abundance of property on the land to 
satisfy the rent, be dispossessed of an estate, for which 
he had paid a l^rge rent in advance under the name of 
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8 fine. This would be making that remedy, whioh 
intended only as a security for the rent, a forfei^^l ^ p 
The decision in the Court of King's Bench^ Jit 
V. Day, is supposed to establish a contrary doMw 
Lord EUevboroughf during the argument of that cas^' 
seems to have intimated an opinion inconsistent with 
that ^ich I have offered to your J^ordsbips. But, 'my 
Lords, it is not dealing fairly with that great Judge to 
hold him to what he threw out whilst he was forming 
his opinion, particularly when it is contrary to what he 
afterwards (j^cided, when the case now before your 
Lordships was in the King’s Bench. The wisest of men 
could not escape the charge of inconsistency, if expres¬ 
sions, which are dropped while the mind is struggling 
with the different considerations presented by conflict¬ 
ing arguments, are to be recorded. 1 know not oh 
what ground the Court agreed to the certificate which 
was sent to the Court of Chancery; but, I cannot admit 
that this certificate is an express authority on the point 
now under consideration, when the case presents a 
ground, on which, with the opinion that I entertain^on 
this case, I should have signed that certificate. The power 
in Coxe v. Day was in these words, “ So as in every such 
lease there be contained a condition of re-entry for the 
non-payment of the rent reserved by the space of twenty- 
one days.” The words of the proviso were, “ if the rent 
should be in arirear for twenty days — being lavofnlly de- 
*manded” The words “ being lawfully demanded” 
weakened the landlord’s security for his rent, by impos¬ 
ing on him the necessity of demanding it on the last 
hour of the day on which it became due, a thing always 
found to be attended with difiiculty, and often imprac¬ 
ticable, and from which landlords are relieved by the 
statute of George the Second. Such a proviso could not 
be sufficient under such a power. * 


If 
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Xf authority, my Xiords, be doubtful, we must recur 
b|^i1ici|>le. When property in lands is divided into 
|®|tes-for life and estates in remainder, it becomes our 
idp^t'io aecure to the possessor all the advantages 
vi^«h belong to his estate. TJie mode of doing this is 
by-giving to the tenant for life a power to grant leases 
for certain terms not (Jeterminable with his lifel Unless 
he has this power, the estate will not be cultivated as it 
ought to be; much less will it be improved: and not 
only tenants for life, but the public would suffer from 
the want of such powers. In the granting t{^ese powers, 
care must be taken that, in granting their leases, tenants 
for life do not prejudice the estate of the remairfder- 
man: possession of the lands must be secured to the 
tenant, and the rent to the landlord. Considering this 
as being the object of these powers. Judges, in the con¬ 
struction of them, will only have to consider — what did 
the maker of the power consider sufficient to attain this 
object? Can any one doubt, that the maker of this 
power would have considered the clause of re-entry in 
this lease abundantly sufficient to secure the rent ? But 
for the respect w'hich 1 feel for those learned Judges, 
with whom 1 differ on this subject, I should have said, 
without doubt or hesitation, “ a clause of re-entry*' 
means in law what these words would in common epn- 
versation, viz. such a clause of re-entry as is generally 
inserted in leases. That this clause an'swers that de¬ 
scription will not, I think, be disputed. 

That the principle, on which I found my opinion, is 
a sound legal principle, is evident from the following 
cases. In Motley v. Scot^ Lord Mansfield says, “ a re¬ 
entry is to enforce the payment of rent.” In Wadman 
V. Calcrdft {a). Sir William Grant says, “ There is no 
doubt equity will relieve against the forfeiture; consider- 

(«) 10 Fes. jun. 69. 
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ing the purpose of the clause of re-entry to be |»p|Iy to 
secure the payment of Rent; and that, when the^pUnt h 
paid the end is obtained.” In Opey v. 

Others {a)', Twisden J. says, “ powers are to be ei^rea^ 
according to the intent of the parties.” In GooM§^ 4 fi 
Funucan (6), Lord Man^eld says, “ powers are noi*^ H 
comnidn modiiication of property^in land, and, as such, 
are to be carried into effect according to the intention 
of those who create them.” 

My Lords, I shall not advert to some facts which are 
found by thf^ special verdict, and on which arguments 
might be offered in favour of this particular case. My 
opinion is formed on these general grounds: Where 
the power is expressed in general terms, as it is in this 
case, reasonable qualifications are not excluded, but 
may be introduced into the clause of re-entry; and the 
qualifications introduced into this clause have been ac¬ 
knowledged by the legislature and the course of law to 
be reasonable. ** A clause of re-^ntry” means the 
usual clause of re-entry, and the clause of re-entry in 
this lease is such as is usually inserted in such leases. I 
believe, that it has been so much the general practice 
of conveyancers to insert such clauses, tl»at, if your 
Lordships were to declare this lease invalid, you would 
destroy the titles of a very large proportion of the land¬ 
holders in the kingdom. Much of the property in the 
•west is held by leases granted by tenants for life: I 
know that, in other parts of England^ actions are already 
brought to turn tenants out of possession of those 
estates on the same objections as are made to this lease. 
Some of these actions have been brought to trial before 
me, and now await your Lordships’ judgment in this 
case. 


(«) Sir r.Kflj'w. 134* 
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My li^rds, I have heard the learned Judges say, that 
they wc^ald never allow a practice to be set aside, on 
whic]ijj'^:^e titles to many estates depended, however 
t|i|y might disapprove of such a practice. If 
ye^’I^tdships set aside tin's lease you will turn a large 
proportion of the tenantry of England out of estates, fol* 
whieh they or their anc^sstors have paid large sumA of 
money, and which have been continued in their femilies 
by a successive renewal of leases, for as great a length 
of time as any of your Lordships’ families liave held 
their estates. The personal property of tenants for lif^ 
the fund out of which provision is to be made for the 
younger branches of families, will be 'drained to milke 
compensation to the leaseholder for the loss that he has 
sustained by being deprived of his lease; and, where 
these funds fail, the families of the leaseholders will be 
ruined. 

I have only further to say, that I see no reason to 
hold the lease stated^ in the special verdict invalid. 

Garrow B. The settlement made upon the tnAr* 
riage of Lord Vetmon with Lady Louisa Barbark his 
wife, of the 8d July 1757 , on which this question' 
arises, gives a power of leasing requiring, with respect 
to property of the nature in question, that there shall 
be contained in the lease a power of re-entry for non¬ 
payment of rent. In this leasing powe'r, no time is 
specified by way of indulgence to the tenant, as to the 
payment after the day on which it shall fall due; nor 
are any other terms required than, that the person, who 
from time to time shall be in possession of the estate, 
shall insert in the lease a power to resume the possesdob 
for non-payment of the rent. , 

.. The lease, granted by Lord Verno\io the Defendant 
and another, contains a clause for re-entry, if the rent 
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shall be in arrcaar for the term of fifteen days, and if 
there shall be no sufficient distress upon the premises to 
satisfy the rent, and the question is, whether this is a 
good execution of the power, or, in other words, whe¬ 
ther this is such a power of re-entry as was required by 
the creator of the settlement ? 

It is observable, that the creatpr of the power, or those 
who advised her, knew how to make distinctions as to 
powers of re-entry applicable to different estates; and, in 
the case where the rent reserved is of the most valuable 
description, there the creator of the power only requires 
of those who shall come in succession into the posses¬ 
sion of the estate as tenants for life, that they shall, for 
the preservation of the estate, in the most beneficial 
form and extent, for those who shall be from time to 
time interested as reversioners, insert a provision, that, 

if the valuable rent reserved on leases for vears absolute. 

¥ ' 

shall not be paid for 28 days, then there shall be a right 
to enter at the expiration of these 26 days. 

In the case of the render of 21. a year, and a couple of 
fat capons, or 18d. at the option of the lessor, it is 
insisted, that the power of re-entry should be altogether 
•absolute and unconditional; and that, at the first 
moment when the day has expired on which the money 
is demandable, the power of re-entry is to attach and 
enable the reversioner at that moment to turn the per¬ 
son out, who; upon a valuable lease for years determin¬ 
able upon lives, should have permitted the day to expire 
before he had paid his sum of two pounds. 1 admit, 
that, if the maker of the settlement had in express terms 
said, “ the power shall be to re-enter the moment at 
which the rent is due, and not paid or tendered,” a 

court of law could not alter, but must execute such 

0 > 

power so expressed. We must see whether the power 
has been a>mplie^ with or not. 


Now 
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Now the terms of the condition in the settlement are, 
that there shall be contained in the leases a power of 
re-entry on non-payment of the rent. Is there not in 
the lease gi anted to the Defendant, a power of re-entry 
on non-payment of the rent? There is; but, it has 
been urged with great force, that it is not such a com¬ 
pliance with the power as the reversioner had a right to 
expect the lessor should have made; for he has clogged 
the clause of re-entry with a delay of fifteen days, and 
with the necessity of seeing that there is no sufficient 
distress upon the premises. The answer to this appears 
lo me to be, that, according to our experience, such an 
event is so improbable, that it probably did not occur to 
the maker of the power to guard against it; and not 
having in express terms required any particular form or 
terms of the clause for re-entry, I think the powder is 
satisfied by that which has been inserted in the lease in 
question,,and, consequently, that the lease is not invalid, 
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Burrough J. Since the judgment was given in the Burrough J, 
Court of Exchequer chamber, I have paid the closest 
attention to the subject. I have, over and over again, 
weighed in my mind the various facts and circumstances 
contained in the special verdict, and I have earnestly 
endeavoured to discover whether I had formed an erro¬ 
neous opinion when I concurred in that judgment. 

After the fullest deliberation, I am of opinion that 
the demise of the 5th September^ 1803, is invalid; that 
it was valid only during the life of the lessor, and that 
his death determined the estate of the lessee. 

The statute of the 1 Gen *2. c. 2S. was relied on in 
the Exchequer Chamber, and in argument before your 
Lordships, as bearing on the subject. In my view of 
this case, it has no application to the subject before the 

it 

House. That statute, as I conceive, applies only to 
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leases which, before the statute, might and must have 
been avoided by entry; to cases wliere the cause of 
avoidance might have been waived. Such leases were 
valid till a strict legal entry was made, and before such 
entry they were capable of confirmation by suitable acts 
done by him in whom the right of re-entry was. But a 
lease by a tenant for life having^a special power to de¬ 
mise, if not made conformable to the power, is the lease 
of a mere tenant for life, and has validity only during 
his life, and not a moment longer. 

I cannot see that any well-grounded argument from a 
provision made by an act of parliament, in the case of 
denfises of a description wholly different from the de¬ 
mise in question, can be urged in support of that 
demise. In forming our judgments on the questions 
submitted to us by your Lordships, we must consider 
that we are required to give our opinion on the con¬ 
struction of a deed. There are certain rules of the 
common law which must govern us on such an occasion. 
One rule is, that the construction must be made on the 
whole deed. The principle of the common law is, that 
Ex antecedentibus et consequentibus est optima intetpre- 
tatio, (a) Thdre is another rule which also strongly 
applies to the case in question, and that is, Quoties in 
verbis nulla est ambiguitas^ ibi nulla expositio contra verba 
Jienda est. Acting on these rules, 1 contend that there 
is no ambiguity in the words of the power, and that it 
is manifest, from the various parts of the deed of the 
2d Julpi 1757 , that it was the intention of the parties 
to have these words understood as they are written, and 
without addition. 

The clause of re-entry in the demise ought, I con¬ 
tend, to have corresponded with the reddendumy which 

{a) Step, Ttuch rule Jo. 87. 
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is to this effect, “ yielding and paying the yearly rent 
of 21. at Michaelmas and Lady-day, by equal portions j” 
and, not so. corresponding, I am of opinion the lease 
is invalid. First, because there can be no re-entry unless 
this rent is behind and unpaid for 15 days from Mi” 
chaelmas and Lady-day, which is an extension of the time 
beyond that in the reddendum. Secondly, because the 
re-entry for the non-payment of the rent cannot, by 
the express terms of the demise, be made, if there is 
sufficient distress to be had on the premises. The ge¬ 
neral scope of the deed is too well known to require 
repetition. It has, heretofpre, been considered, that 
there are three distinct powers in this deed. I .con¬ 
ceive that, correctly speaking, there is only one power 
consisting of three distinct parts. I say this, because 
the enabling words “ that it shall and may be lawful, 
&c.” are placed at the head of the whole, and are not 
afterwards repeated; and the other parts arc introduced 
by the words “ and also.” It appears to me, from this 
mode of looking at the deed, that it may be fairly col¬ 
lected, that the framers of it must have had their minds 
directed to the different parts of the power; and must 
have designedly and deliberately intrpduccd an addi¬ 
tional restriction on that part of the power, which relates 
to leases for years and references in other parts to ex¬ 
trinsic matters, and designedly and deliberately omitted 
any such additional restriction in the port of the power 
in question, and also all words of reference to extrinsic 
matter or former leases. 

The first part of the power is that w^hich relates im¬ 
mediately to the demise in question; by this Mr. Vernon 
and his wife (who by the deed took successive estates 
for life) are enabled to grant leases for life or years, de¬ 
terminable on the death of a life or lives, of such lands as, 
at the time of the deed, were leased for life or years 
determinable on the dropping of a life or lives; so as the 
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ancient and accustomed yearly rents, dues, and services, 
or more or as great and beneficial rents, &c. be reserved 
or made payable, and so as there be contained in every 
such lease a power of re-entry for non-payment of the 
rent thereby to be reserved. Now, what is the rent 
thereby to be reserved, but the reddendum ? — the power 
of re-entry is to be for the non-payment of that rent. 
If that rent was not paid at Michaelmas-day or Lady^ 
day^ I contend, that it is plain, by the very terms of the 
deed, that the right of re-entry ought to be complete. 

It is not to be doubted that former leases were ad¬ 
missible in evidence for two purposes; first, to show 
what lands were, at the time of the demise, leased for 
life or years, as described in the deed; secondly, to show 
what the ancient and accustomed rents were; for, 
former leases are, for these purposes, necessarily referred 
to. But, it appears to me to be free from doubt that, 
as to the power of re-entry prescribed by the deed, there 
is no reference to former leases or„!to prior circum¬ 
stances, but to the reddendum only,. ascertaining not 
only the rent itself, but, also, the mode and time of pay¬ 
ment. This power of re-entry prescribed by the deed 
is framed in plain terms; it contains a clear proposition 
in itself, and, therefore, I contend, that the maxim that 
(luoties in verbis ntdla est ambiguitas, ibi ntdla expositio 
contra verba Jienda est is precisely applicable to the 
point. Thus tt> decide, is to avoid the vicious mode of 
interpretation, which is reprobated, by a maxim to be 
found in Lord Bacon's tracts, (a) Divinatio, non inter- 
preiatio est qua: omninb recedit a literd. If you stir 
beyond what the deed expressly prescribes, then com¬ 
mences the divinatiOi and the intepretatio is at an end. 

Next follows in the deed what, I say, is more properly 
a second part of the same power, than a distinct and 
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separate power. The general enabling words being at the 
beginning of the whole, this part is connected with the 
former part by the w'ords “ and also.” “ And also, by 
indenture, to demise any of the lands in the settlement, 
for any term not exceeding 21 years in possession, so as 
there be reserved as much or as great and beneficial 
yearly »ttnd other rents ^as were then yielded, or the best 
and most improved yearly rent or rents as can be rea¬ 
sonably had or obtained, and so as in every such' lease for 
an absolute term of years, *—< (thus distinguishing them 
from the former leases) — there be contained a clause of 
re-entry, in case the rent or rents thereupon to be re¬ 
served be behind or unpaid for the space of 28 clays 
after the time thereby respectively appointed for pay¬ 
ment thereof.” This part of the power, which is, as 
it were, uttered in the same breath with the former part, 
under the same enabling words, and united to them by 
the words “ and also,” affords very important observ¬ 
ations. First, thetints to be reserved in these leases, are 
to be as much or as great and beneficial as were then 
yielded; here, then, is a plain reference to the then 
existing state of rents. To prove this, the former leases 
were good evidence. Or, secondly, the rents are to be the 
best and most improved that can be reasonably gotten ; 
this admits, too, of reference to extrinsic matters. The 
ad observation is as to the clause of re-entry prescribed 
by this part of the power, in case the rent be behind or 
unpaid for 29 days. With great deference to the judg¬ 
ment of those who entertain a difterent opinion, I can¬ 
not refrain from expressing my strong opinion on this 
part of the deed. In iny mind, it affords on argument 
of irresistible weight, that the parties to this deed inten¬ 
tionally omitted an extension of the time of payment in 
tile first part of the power, under which the demise 
in question is contended to be valid; and that they in¬ 
tentionally inserted the extension of 28 days in the 
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dftcotid part; and I confess, I feel myself alarmed at the 
fate of men’s deeds, if it shall be holden by your Lord* 
ships that the demise in question is valid, which con¬ 
tains an extension of the time of payment to 15 
additional days, not hinted at in the power itself, and 
inconsistent with the reddendum j and which, also, con¬ 
tains a provision which deprives ,the reversioner* of his 
re‘entry, if, on any part of the premises, there may 
chance to be sufficient distress. That the clause of dis¬ 
tress imposes a difficulty on the reversioner is proved 
by the case of Mees on dem. Potmell v. King and Morris, 
tried before Mr, Justice Heath, in the summer of li-00, 
at Hereford, whose opinion was ratified by the opinion 
of the Judges of the Court of Exchequer in the follow¬ 
ing term. It was there held, that a clause of forfeiture 
in a lease, in case no sufficient distress was to be found 
on the premises, must bo pursued strictly, and every 
part of the premises must be searched. 

The third part of the power is introduced in the same 
manner as the second part: this is the part which 
empowers the leasing mines then open, or lands wherein 
persons may be willing to open mines. Annexed to this 
there are severail restrictions running in this language: 
“ So as in every such lease there be reserved or made 
payable such parts of the lead, copper, ore, coal, and 
other produce to be gotten from the said mines, or such 
other yearly rent or income in respect thereof, as can 
be reasonably had or gotten for the same, without taking 
any fine, &c., and so as the lessees execute counter¬ 
parts ; and so as there be inserted such proper and usual 
covenants for the effectually working the mines, &c., 
and doing all proper and necessary acts as are usually 
inserted in leases of the like nature.” It is to be ob¬ 
served, that, with respect to these leases, there are special 
restrictions peculiarly applicable to them. The parties 
to the deed had all the parts of this power before them, 

and 
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and have eautiously introduced restrictions applicable 
to each part: and, can a court of luw add to these 
restrictions ? The rents of the mines, or the parts of 
the pi’oduce to be reserved, arc to be such as can be 
reasonably gotten; the covenants are to be the usual 
covenants for effectually working them and doing all 
necessary acts. , 

In the second and third parts, the word “ reason¬ 
ably” is introduced ; but it is wholly omitted in the first 
part. Is a court of law authorized to transplant the 
word “ reasonable” to the first part, when the parties 
have introduced it in the second and third parts, and 
omitted it in the first part ? I humbly submit to ^^our 
Lordships, that this cannot be done, if it varies the con¬ 
struction of the words as the parties have penned them. 
We are required to state to your Lordships, our respec¬ 
tive opinions; whether, having regard to the due intent 
and meaning of the indenture of Jul^ 1757, according 
to the legal constriiction of the several parts of it, and 
having due regard to the legal effect of the facts and 
circumstances found by the verdict, the demise is for 
any and what reasons invalid ? I feel, that if I depart 
from the plain meaning of plain words, made (if it were 
possible) more plain by the context matter, that I shall 
be at sea without a compass. If the demise in question 
had contained a power of re-entry framed in words 
literally corresponding with the w’ords in the settlement, 
I conceive it would have been good. I have heard no 
valid objection to such a power of re-entry, notwithstand¬ 
ing the most earnest attention to the subject before and 
since the arguments in the Exchequer chamber, and 
before your Lordships : I have not been able to raise in 
my mind a doubt of the fitness of such a clause, or of its 
being that which the parties intended. 

For the reasons I have stated, I am of opinion, 
first, that the former leases w'ere not admissible in evi¬ 
dence 
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dence to shew that they contain clauses similar to those 
to be foimtl in the demise in question, respecting the 
extension of the time of payment, and respecting the 
distress. Secondly, I am of opinion, for the reasons 1 have 
given, that the demise in question is invalid. The House 
has been told at the bar, that a decision, that this de> 
inise is invalid, will have the effect of destroying other 
leases made under similar powers. I cannot take notice 
of such a statement, first, because it is an assertion of a 
fact, of which, as a judge, in a court of law, I can have no 
knowledge ; secondly, if it were fit that it should weigh 
with us, ought we not to see the settlements and the 
leases, in order to know that the antecedmtia et conse- 
quentia are the same as in the case before your Lord- 
ships ? A variation in the words and context matter 
might vary the grounds of our judgments. Thirdly, if 
there were other leases made under circumstances pre¬ 
cisely similar, it would not vary the opinion I have 
formed. I cannot accommodate nfy opinion to the 
convenience of lessees under powers; their estates must 
stand or fall by the authority under which they are 
made. It is a maxim of our law, that it is better to 
suffer a mischief than an inconvenience: the mischief 
(if it be any) wc can see the extent of; it will be that 
certain demises, in consequence of the carelessness or 
ignorance of those who drew them, will be invalid, and 
they w'ho were intended to take, in the event of there 
being no good subsisting leases, will take. On the 
other hand, no one can foresee the end of inconveniences 
which would arise from the relaxation of the rules of 
law in the consti uction of these deeds. 

I have only a few words as to the cases of Motley v. 
(«), and Coxe v. I^ay, From the report of the 
first case, I cannot discover what was decided, it is to 


me 
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me unintelligible; bftt, supposing it to be applicable, 
we have the later case of Coxe v. Day. The decision of 
the four learned men on the second question has great 
weight with me, and I cannot see why it ought not to 
guide our judgment on the present occasion. It ^ well 
known, that the late learned Lord Chief Justice of the 
Common Pleas, Sir Vicary GibhSf thought that deci¬ 
sion right, and was of opinion, that the present lease 
was invalid: he was in office when the present case 
found its way into the Exchequer Chamber. 



Doe, dem. 
Jeusey. 


Burrmgb J« 


Holroyd J. I think that, having due regard to the -Holro^dJ, 
true intent and meaning of the indenture of the 2d day 
of July, 1757, according to the legal construction of the 
several parts of that indenture, as stated in the special 
verdict, and having also due regard to the legal effect 
of all the facts and circumstances found by the special 
verdict, the demise of the 5th of September, 1803, as the 
same is stated in the special verdict, is invalid. 

By the death of Lord Vernon, the lessor, who had 
an estate in him for life only, that demise became in¬ 
valid, unless it were made in conformity to one of the 
powers of leasing contained in the above-mentioned in¬ 
denture of the 2d of July, 1757. That indenture con¬ 
tains three powers of leasing; one, for a life or lives, 
or for a term determinable on a life or lives; another, 
for years not exceeding twenty-one; and the third, for 
working mines or ore for years not exceeding thirty-one. 

Each of thiese powers is clogged with qualifications of 
two descriptions; one class of which is comparative, 
or with reference either to the existing or previous 
state of things, or to usage or custom, or to what can 
reasonably be had or obtained; the other class is direct 
and absolute, without any reference or regard either to 
the existing or previous state of things, or to usage or 
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custom, or to what can be reasonably had or obtained, 
or to any matter whatever; these last qualifigations arp 
superadded by the creatrix of the power, to be com¬ 
plied with at all events, as I think, without reference or 
regard to any matter, and not to be varied, changed, or 
altered by, or at all to depend upon any usage, custom, 
or state of things, or any matter \jhatever. 

The first of the above powers of leasing is that upon 
which the present question depends, the power of leas- 
ing for a life or lives, or for years determinable upon a 
life or live^^ The qualifications, with which that power 
is clogged, are, as to the reservation of the rents, duties, 
and Services, that they be such as were the ancient and 
accustomed, or more or as great or beneficial as at the 
time of the demising were payable, or as much as a 
just proportion thereof amounts to, according to the 
value of the premises demised or more, with the excep¬ 
tion of heriots. These qualifications are comparative, 
or with reference, expressly, to the things there ex¬ 
pressed ; and must be such as, on such comparison or 
reference, shall be found conformable thereto, and are 
wholly dependent thereupon. But the otlier class of 
qualifications superadded to this power is direct and 
absolute, and without reference to and wholly independ¬ 
ent, as it seems to me, upon any other matter except 
what the law requires, and to be complied with at all 
events, whatever may be or may have been any usage, 
custom, or state of things whatever. — These other 
qualifications are, that the rents, duties, and services 
be incident ^ to and go along with the reversion and re¬ 
mainder ; that the leases contain a power of re-entry for 
non-payment of the rent reserved, and not contain any 
express clause freeing the lessees from impeachment of 
waste, and that the lessees* seal and deliver a counter-* 
part of the lease. It is upon one of these direct, abso¬ 
lute. 
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lute, and independent qualifications of that power, thaft 
the present* question has arisen. That qualification is 
in the following words: “ So as there be contained in 
every such lease a power of re-entry for non-payment 
of the rent thereby to be reserved.” This qualification 
being expressed in words that are direct and absolute, 
and without reference to any former leases, or to any 
prior or then existing state of things, or former manage¬ 
ment or disposition of the property, the fact found by 
the jury, with respect to the former leases, cannot, I 
think, vary the legal construction to be gives||' to this 
qualification. There is, in the words, no latent ambi¬ 
guity, which those former leases either raise or rembve. 
If the words be not clear and explicit in themselves, 
their ambiguity, if any, is upon the face of the deed 
itself, and they cannot, I think, by law be allowed to 
crave in aid any former usage to vary or alter their 
construction: and this more especially in the case of 
such a deed as the present, wherein the parties expressly 
direct, that a reference to the then existing or former 
usages should be had recourse to, w'here they intetid 
that either of them should be called in aid on the subject- 
matter of these qualifications. Besides, it has been held 
by the Coyrt of King’s Bench, in Iggulden v. May (a)» 
as well as by the Lord Chancellor in the same case {b), 
ratifying similar doctrine that had before been held 
both by Lord Alvanley and Sir William ’Grants when 
Masters of the Rolls, on covenants for renewal of leases, 
that the construction of deeds cannot be varied by the 
acts of the parties; and, therefore, various other leases, 
that had before been successively made by the owners of 
the inheritance for the time being, could not be taken in 
aid to construe the meaning of u covenant for renewal. 
The instability and uncertainty introduced into rights 
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of property created by deed, by letting in such extrinsic 
evidence, and the mischief arising therefrom, would 
apply equally, as it seems to me, to the present case. 

* The present question arises in a case where the exer¬ 
cise of the power is by a person (namely, Lord Vernon) 
who, previous to the creation of the power, was a 
stranger to the estate; and in a case, where this quali¬ 
fication of the power given to him by his wife, roust 
be taken to have been inserted as well for the benefit 
of herself, as of the several other persons in remainder, 
in derogation of whose rights his exercise of the power 
would operate, so long as the lease should continue valid 
after the extinction of hia life estate. It would operate 
in derogation of her and their rights, by depriving 
them, successively, of the actual occupation and enjoy¬ 
ment of the demised premises themselves, which they 
would otherwise be entitled to have, and giving them, 
successively, in lieu thereof, a rent or rents such as the 
power required, however inadequate the same might be. 

The power given to the tenant for life to lease for a 
term that may last beyond bis own life, is, agreeable to 
what is said by Lord Ellenbofmgh in Coxe v. Day (a), 
for the benefit of the tenant for life; the qualifications 
only, as he there, also, says, are for the benefit of those 
in remainder: and, in this case, those in remainder, 
who are to be protected by these qualifications (except 
the creatrix ©f the power herself), are not parties or 
privies, but are strangers to the deed; and, therefore, 
as to them, the words of the deed are to have their full 
operation for their protection against the tenant for life, 
who executed the power, and against whose act, which 
would or might be to their detriment, they were to be 
protected by this qualification. The very intent of 
prescribing these requisites is to protect the sevemi 
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remaiiidfir-mea from the discretion of the tenant for 1881. 
life in the exercise of this power of leawn^ given to him. 

The object of the qualification is to secure to them the ; ^ 

rent itself, and not to give them any substitute whatever P0W» 
in lieu thereof, other than and except the land itsellj foe 
which the rent was to be paid. For this purpose, this 
qualification looks to and specifies some occasion or 
event, and that, a simple unqualified one, namely, |;he 
non-payment of rent, not under any particular circum¬ 
stances only, but gener|lly, whenever there is a 
payment of rent: that is to say, it looks to and specifics 
tlie default of tlic lessees by the non-payment of tfic 
rent as the occasion or event, on which those entitled 
to the rent to be paid for the land, shall, fer want of 
the rent, have the land itself, the ^id pro gm the rent 
was to he paid. Whenever that event or defeult arises^ 
the ,case then exists, 1 think, on which the land was to 
be had fer that defeult, without any other matter being 
to be superadded thereupon, except what the general 
rules of law, independently of particular terms of con¬ 
tract, would require, such as those requiring in a par¬ 
ticular manner and form, a demand of the rent due. 

The words applying to the power of re-entry required 
to be contained in the lease, are “ a power of re-entry 
Jbr non-payment of the rent thereby to be reserved 
tliat is, as 1 think, such a power as will authorize the 
party, whenever there is a non-payment pf the reserved 
rent, to re-enter. That is the express cause, on account 
of which he is to be at liberty to re-enter, which liberty 
must, 1 tliink, be co-extensive and co-existent with that 
cause; and that cause which is non-payment of rent, 

(such, I mean, as will authorize a re-entry) exists frpm 
the very instant that there is such a default*of payment 
as the law requires to authorize a re-entry: fuid that 
default of payment equally exists fr^ the moment of such 
a demand as the law requires being made of the rent 

Vot-.II. *Oo due 
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due and non-payment thereon, without any sabsequent 
definite period of time having elapsed; and whether there 
be or be not distrainable goods on the premises sufficient 
D<^ dem. to pay the arrears of the rent, and by the sale of which 
the remainder-man may, at Ais own trmMe and riskf pay 
Hvlro^d J, himself those jfrrears. The words “ for non-payment,**' 
must in this case, 1 thinks be taken to mean the same 
as either, “ because of** — by reason of** —- *< on ac¬ 
count of, ’* or “ in case of non-payment ;** that is to say, 
when that event occurs, and the same, therefor^ as if 
the words were on non-payment of rent. That appears 
to me to be the proper sense and meaning of the words; 
and it is also, as I think, agreeable to the object of the 
qualification, which is, that the party shall have the 
land, whenever the lessee fails to pay the rent^ for it. 
The lessee*s failure or default in the performance of a 
duty, which it is incumbent on him to perform, is the 
sole ground and consideration for entitling the party to 
re-enter and have again the land without regard to any 
possibility or poorer, which the rent-owner may have to 
obtain the rent by any other means or exertions of his 
own. 

But it has been argued, that this qualification, in 
requiring a power of re-entry, is silent as to the time 
when it should be carried into effect; and^ therefore, 
that it may be considered to require only, that there 
should be some^ reasonable power of re-entry for non¬ 
payment of the rent, and that the power of re-entry 
reserved upon the lease in question, is a reasonable 
power of re-entry for non-payment of the rent, and, 
therefore, as much as the creatrix of the power has re¬ 
quired. To this, besides observing that the word 
■ “ reasonable’* is not here used in the deed, though it is 
used in two other instances in giving those powers where 
a discretion was intended to be given, I answer, that 
this qualification, in my opinion, is not to be so con^ 

sidered. 
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suJcred, if, upon ilie due and pfoper conjttniclion of this 
leasing power, this Icasirig power, if fully exeeiited, 
would have authorized a re entry for non-payment of rent 
in any case, in which sucli entry would not be authorized 
for non-payment of rent upon tlie lease in question. And 
I say, that there are cases, in which, if the power of 
leasing had been fully <?xcciitcd, a re-entry might law¬ 
fully be made for the non-payment of rent, in which it 
could not lawfully be made under this lease. 

To try whether this be so or not, suppose the right of 
re-entry reserved by this lease, instead of its being in its 
present form, had used the very words of qualification 
U';ed in the deed creating the power of leasing. Suppose 
the lease had been, ** Provided that it shall be lawful for 
the lessors, &c. to re-enter” (or, ** that they shall have 
power of re-entry,”) “ for non-payment of the rent 
hereby reserved.” That is an easy and obvious way of 
framing ih^ proviso, and most likely to be adopted, as 
I should think, by a person having recourse to, and 
looking at the leasing power, as he ought to do, who 
is anxious to be secure; and that clearly, I think, 
would have been a tiue execution of the power, and 
under such an execution of tlic power, by using those 
words in the lease, whenever there was a default of 
payment, whether fifteen days liad elapsed or not since 
the rent became due, or whether a sufficient distress 
was on the demised premises or not, the right of re-entry 
would have arisen in case the landlord had%nade such 
a demand of the rent as the law for that purpose re¬ 
quires : so that the same construction would be given 
to those words, where used in the lease, as if the words 
had been on non-payment of rent; w'hercas, according to 
the right of re-entry actually reserved, the landlord has 
no such right of re-entry (though the rent is due, and 
has been so demanded,) for fifteen days, during which 
he would have such a right, under such a due execution 
of the power of leasing as 1 have above supposed, nor 
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would he have such riglit of re-ctitry at any period of 
time when there was a sufficient distress on the premises, 
on which he might levy for his rent, tliougli upon the 
goods of innocent third j)ersons 5 whicli right of re-entry 
he would have during all that period in the other case, 
and without the pniniul necessity ol being driven, in any 
case, to his remedy by distress upon the goods of inno¬ 
cent strangers. So that he has not that right and 
specific remedy in lieu of his rent in those cases, under 
the lease in question, which he would have had under it 
on such a due execution of the leasing power, as I have 
above supposed; but a different one, and such, as in 
some of such cases at least, some conscientious persons 
would not resort to or enforce, such as enforcing the 
power of distress upon the goods of innocent third 
persons. The construction of the words in question, 
therefore, if used in a lease instead of beini>‘ used in the 
leasing power, taken according to the proper and ordi¬ 
nary sense and meaning of the words used, would, as 
it appears to me, have given a right of re-entry immedi¬ 
ately on non-payment ol the rent. They cannot, there¬ 
fore, I think, be properly deemed to have a different 
import and signification, wlien used in the leasing power, 
from what they would have in a lease made in con¬ 
formity to that power, or that they would have, if they 
were used in any lease whatever. There is not only no 
right of re-entry given for non-payrtient of the rent, until 
a default of payment for fifteen days; but even on such 
default, the right given by the proviso is not a right of 
re-entry to possess or enjoy the land, but a right only 
of distress in case there he a eiifficient distress upon the 
premises. In the forms of leases contained in Hmse- 
man's Conveyancing, in the edition that I have, I have 
been able to find only one that is clogged with the in¬ 
sufficiency of distress ; all the others appear to be with¬ 
out it. Those leases appear to have been between the 

times 
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times of the statutes of William Mary, and Geo. 2,, 
and several of the conveyances there for securing an¬ 
nuities give, first, a power of distress, in case the 
annuity be in arrear for a given number of days, and ft 
right of entry and enjoyment, till satisfaction, in case it 
be in arrear for a larger number of days, without regard 
to whether there bo pr be not any sufficient distress 
upon the premises. I think, too, that it affords an 
argument in favor of the above construction, and that 
nothing else can legally,be deemed to have been in the 
contemplation or intention of the creatrix of the leasing 
power, when she used the W'ords in question, than a 
mere simple non-payment or default of payment of rent 
generally, unaccompanied with any other fact or cir¬ 
cumstance, except that which the general rule of law 
requires, viz. a demand. It is manifest that, where she 
meant any other fact or circumstance should accompany 
that non-payment before the right of re-entry should be 
given, she has expressly mentioned it; for in the second 
leasing power, she enables leases to be granted, though 
the right of re-entry be not reserved except upon a lapse 
ofnon paymcnt for 28 days, after the time appointed for 
payment of the rent. And I do not see how the lease 
in question can be held to be valid, except upon prin¬ 
ciples of law that would have rendered it also valid, in 
case the creatrix of the leasing powers had, also, ex¬ 
pressly added in the second leasing power, another in¬ 
gredient besides that lapse of 28 days, namely, the 
want of a sufficient distress upon the premises, without 
both which, in addition to the mere non-payment of 

i 

rent, a right of re-entry need not, in that case, have been 
reserved under the second leasing power. 

But, in truth, the reserved right of re-entry which is 
now in question (whether it is to be deemed reasonable 
or unreasonable) U not a right of ro^try for non- 
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payment of rent; but it is, in truth, a right of re-entry 
for a different thing, which may never exist, notwith'^ 
standing there is a default of payment of rent, namely, 
for an aggregate, consisting in part, indeed, of that 
default, but of.two other things besides, namely, a cer¬ 
tain lapse of time, and a want of sufficient distress. It 
is, in reality, not a right of re-entry for non-payment of 
rent, but a right of re-entry for want of a sufficient dis¬ 
tress, in case of such non* payment. Instead of giving 
a right of re-entry for non-payment of rent, it refers the 
remainder-man to the right of distress on that event, a 
right which he would have by the general law, even 
witlrout such reference; and it gives him the right of 
re-entry only at a later time, for a different thing, and 
on a further event, viz. the want of sufficient distress. 

It is not, therefore, in reality a right of fe-entry for 
the same thing as the creatrix of the leasing power re¬ 
quired it should be for, (and which right, as I have 
said before, must, I think, be co-extensive with the 
existence of the thing, or event, or default, for which it 
was given); but it is a right of re-entry for a com¬ 
bination of things, all of which must exist, before the 
right of re-entry can be exercised. And how reason¬ 
able soever it may be thought, that this qualification 
of this leasing power might have been given by its 
creatrix for the securing of the rent, instead of the 
qualification siie has actually given to it, it cannot, I 
think, be substituted for the qualification, which she 
has actually given and required. 

But it has been argued, that all this is immaterial, 

' because of the general clause ‘of re-entry that follows, 
for default of the performance of any of tlie reservations, 
covenants, &c. . But it is so completely settled, both on 
the maxims and authorities of law, that the general 

jijj^ 

clause of re-entry can extend only to cases ttot before 
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sipecially provided for, more especially when it would 
otherwise contradict and defeat the prior express pro¬ 
vision, that I shall say no more upon this point. 

But, then, it has further been objected, that, this 
leasing power being given and executed since the 
statute Geo. 2 . (a), the insertion of the want of a 
sufficient distress on the demised premises in the leases, 
in order to give the right of re-entry, has become im¬ 
material; because it has been urged, that, since that 
statute, no right of re-epfiy for non-payment of rent 
can be rendered effectual, so as to regain the actual 
possession, unless where there is no sufficient distress to 
be found on the demised premises countervailing^ the 
arrears of rent due. But that statute does not appear 
to make any difference in the present casp. That 
statute applies only to cases where the landlord has 
omitted to make such a demand of the rent as W'ould 
entitle him to the forfeiture, and substitutes for his 
relief other things to be done in lieu, and then gives 
hinr the benefit of a forfeiture, (to which he would not 
be otherwise entitled,) and gives him that benefit only 
in certain cases, amongst which is the want of a suf¬ 
ficient distress, and on certain terms. But, notwith¬ 
standing that statute, where a due demand of the rent 
has been made, a right of re-entry may be given, and 
may be effectually enforced, though a sufficient distress 
be upon the demised premises. Thajt statute, too, 
applies only to cases where a half year’s rent is in 
arrear, and not to cases where a less arrear of rent is 
due, as' may be on the lease in question by a part pay¬ 
ment, although the rent is reserved not quarterly but 
half yearly. 

But it has been further urged, that not only the above 
statute of the 4th Geo. 2 d., but also the cases both at 
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law and in equity shew, that the object of a power of 
re-entry is only to secure the payment of the rent. It 
was then contended, that this payment of the rent is as 
effectually, and as beneficially secured by the power of 
re-entry actually reserved in the present case, as if that 
power had been reserved in the words used in the 
leasing power; inasmuch as it i^ said, that it reserves 
the right of re-entry in all cases where the landlord 
cannot himself by a distress obtain the payment of the 
rent. This, it was argued, Appears by the necessity 
there is (even after entry) of obtaining judgment and 
execution in an action of ejectment, before possession 
can be obtained; and by the relief, which the courts, 
both of law and equity, but more particularly the latter, 
give, independently of the provisions of that statute, in 
cases of forfeiture for non-payment of rent. But let us 
see how the case as to this point stands. If the right of 
re-entry reserved had been merely for non-payment of 
the rent, in the terms of the right of re-entry required 
by the leasing power, it is clear, I take it, that, on a 
due demand of the rent being made, (and by the statute 
4*th Geo. 2d., even without such demand, where half 
a year’s rent remains due,) the landlord would have 
been entitled either to have the rent itself actually paid 
to him, or to have the land. No other act In that case 
need be done, or any trouble or risk undergone by him 
with regard t6 the rent; but, without further act, 
trouble, or risk on his part, he might immediately enter 
into the land, or immediately proceed to recover the pos¬ 
session thereof by an action of ejectment, against which 
the tenant could not gain relief, without his paying the 
rent itself with costs: and, unless he thus gets such 
relief, the landlord would be entitled to recover all the 
mesne profits from the time of the default, by |j|ie non¬ 
payment of rent. The right of re-entry actually re¬ 
served in the present case, gives him no power to re- 
, '-M* enter 
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enter or to proceed by ejectment, until the expiration 
of 15 days, nor at any period of time, until there is the 
want of a sufficient distress upon the premises, nor any 
right to recover the mesne profits further back, than 
not only the expiration of the 15 days, but also the time 
when there can be proved to be, or when there was such 
want of distress : and,^so long as there continues such a 
distress, the only remedy the landlord has for the rent 
is by action for it, or by distress; so that, instead of 
having the rent by the payment and act of the lessee 
himself, or, in default thereof, an immediate right to 
enter or recover possession of the land itselfj the re¬ 
mainder-man is driven to the necessity of incurring 
not only the trouble and expense of ascertaining — 
whether there is or is not a sufficient legal distress upon 
the premises, — whether of the property of the tenant 
or of third persons, — of waiting, where the distress is 
of standing corn, until it is ripe and cut, (for till then 
it cannot by the statute be appraised or sold for pay¬ 
ment of the rent,) — but, also, of incurring the trouble, 
delay, and risk attending the making the distress, in 
such manner as is in no respect illegal, either by reason 
of the manner of making or disposing thereof, or by 
reason of the distrained property being privileged from 
distress by the same being in the w^ay to market, or by 
reason of trade or otherwise. Not only is the remainder¬ 
man driven to this trouble, but the tenant may also 
deprive him of the power of sale by a replevy of the 
distress; and, it may happen at the end of the replevin 
suit, that by the eloignment of the distrained pro)>erty, 
the insufficiency of the pledges in replevin, and the in¬ 
solvency, or death without sufficient assets unadmirus- 
tered of the sheriff and the tenant, his remedy by dis¬ 
tress m^y finally fail, with the additional loss and cost^ 
both of the distress and of the replevin suit; and, if this 
does not happen, be may still be without his rent, unless 

he 
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he take upon himself the trouble and expense of prose¬ 
cuting execution pro reiorno habetidOi or for his debts 
and costs, and the trouble and risk of prosecuting some 
further action or actions against the sheriff or the bail in 
replevin, in case such execution shall prove ineffectual; 
and bis remedy by ejectment would be, in lhat case, de¬ 
layed until these results of the replevin suit shall have 
been ascertained, even if an action of cyectmcnt would 
then lie for the non-payment of that rent which had been 
before distrained for. So that, after the termination of 
the distress and replevin suit, it may happen, that the 
remainder-man may lose his rent with the addition of 
costs. The payment of the rent is not, therefore, I 
think, as effectually and beneficially secured by the right 
of re-entry actually reserved, as if that right had been 
reserved in the words of, or according to the leasing 
power. 

I have considered the question, as above, independ¬ 
ently of the disputed authorities of Coxe v. Day (a), and 
Doe dem. Vaughan v. Mcyler (6), both which cases, I 
think, were rightly decided notwithstanding the prior 
case of Hotley v. Scot. I have considered the question, 
too, as i^ in the lease, the rent reserved had been a 
money-rent only, because it has been so treated in the 
arguments here, and in the courts below. But it is to 
be observed that this is the case, not of a lease for a 
money-rent only, but, also, for a rent of another nature, 
although certainly a very small one, namely, the addi¬ 
tional rent of a couple of fat capons or money at the 
election, not of the tenant, but of the lessor or remainder¬ 
man, who would, therefore, be entitled, if he pleased, 
to have that rent in kind, instead of money. It has 
been considered on all sides as the case of a lease for a 
money-rent only ; I presume, on this ground, that the 

(a) liEastiiiZ, {b) 

special 
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spociai right of re-entry, depending on the want of a 
sufficient distress, does not apply to this additional rent 
or reservation, but to the money-rent only, and that the 
right of re-entry applicable to this additional r«it is the 
general right of re-entry subsequently given by the 
lease in case of default in payment or performance of any 
of the reservations, covenants, &c.: and this may be the 
case if the statute 2 ^.^M. («), which is the statute 
giving the power of sale of a distress for rent, be deemed 
to be confined to money-rents only. But, if the default 
of payment of this additional rent be within the special 
rights of re-entry depending on the want of a sufficient 
distress, more especially, if this kind of rent be also not 
within the above statute of William ^ Mary^ so that the 
distress could not be sold under that statute for the pur¬ 
pose of raising or paying that rent, though, if it could 
be so sold for that purpose, it would not raise the rent 
in kind agreeable to the landlord’s right of election but 
in money only, at least not without additional trouble 
and expense to the landlord of purchasing the rent in 
kind with the money raised by the sale, that is, cither by 
doing it himself or procuring another to do it, I say that, 
in such case, the question proposed to us by your Lord- 
ships, as it appears to me, would embrace still further 
considerations arising from those circumstances, as the 
distress for that small rent in kind, viz. the two capons, 
would, in that case, that is to say, if* it could not be 
sold under the statute, remain only a dry unprofitable 
chargeable pledge for that rent, in liqu of the productive 
security and enjoyment of the land. This, however, it 
is unnecessary for me to consider, inasmuch as, whether 
the additional rent in kind would embrace further con¬ 
siderations as to the law of the case or not, I think, for 
the reasons which 1 have before stated, that, having due 
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regard to every thing alluded to in the question pr(f4' 
posed to ns by your Lordships, the lease in questioiir 
is invalid. 

Park J. I shall answer the question proposed to the 
judges, very shortly; because I have so fully given my 
opinion upon it in another place, a full and accurate 
report of which, in two different books, is in the hands 
of some of your Lordships. And meaning, in what I 
am to trouble the house with, to adhere to the opinion 
I formerly delivered, I, of course, in answer to your 
Lordships’ ijucstion must state, that, having a due re¬ 
gard‘to the true intent and meaning of the indenture 
of the ^d of tlvlif,) 17'57, according to the legal con¬ 
struction of the .several parts of that indenture, as stated 
in the special verdict, and having also due regard to 
the legal effect of all the facts and circumstances found 
by the special verdict, the demise of the 5th 8ei)t. 1803, 
is, in my opinion, invalid. 

I proceed to state to your Lordships, as the question 
requires, my reasons for so thinking. But, before I do 
so, 1 beg your Lordships to believe me, when I posi¬ 
tively disclaim the notion, that I thus give iny opinion 
to preserve my own consistency. I have often heard 
eminent judges so declare; but, surely, consistency in 
error is no credit to the man or the judge. For one, 
I should never be ashamed, (and I have lately acted upon 
that feeling) where m}' understanding is convinced that 
I had upon some former occasion formed an erroneous 
judgment, manfully and fearlessly to acknowledge it 
and, as speedily as possible, to retrace my steps. 

'fhe objections to this lease are two: viz. that it does 
not })ursue the power, inasmuch as a clause is required 
to be in every lease in these words: “ So as there be 
contained in every such lease a power of re-entry for non¬ 
payment 
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payment of the rent thereby to be reserved,” and 
lEfOtliing more: whereas, it is said, this lease contains a 
power of rentry, not generally, hut clogged with |wo 
conditions, — “ Provided the rent, &c. shall be behind 
and unpaid, &c. for 15 days, and no sufficient distress 
can or may be had or taken upon the premises.” And 
these two objections fall under very different consider¬ 
ations; but, it must be admitted, that, if either of them 
prevail, the lease is invalid. As to the general rules 
which govern the courts in the construction of leasing 
powers, they are all now well understood, and have 
been so fully explained and commented upon by some 
of my learned brothers, who have preceded me^ that 
it would be a silly parade of learning, and a uselcs-s 
waste of the time of the House, to enter Upon them: it 
being sufficient to state, that the intention of the par¬ 
ties, which is to be collected from the instrument, is 
to be the governing principle in the construction. 

The words of the power having been read to your 
Lordships. “ So as there be contained a power of 
re-entry for non-payment of the rent thereby to be 
reserved,” it has been asked, “ if a plain man were 
asked how he wmuld exiccuto such a power, what would 
he say?” I answer distinctly, that he would say, “ insert 
a clause in the very words of the power, that the lessor 
shall have a power to re-enter for non-payment of the 
rent thereby reserved.” I answer, tliot such a plain 
man, in my conception, would be grievously surprised 
to find two conditions, which he will in vain look for 
in the power; but which materially alter the rights of 
the remainder-rnan. Tlie power to make leases is to 
be construed so as to lean neither to the one parly iior 
the other; for the maker of the power certainly in¬ 
tended, that they should operate for the benefit of both: 
of the one by giving him the enjoyment, during his life, 
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of on estate well cultivated; of ilie other (viz. the 
mainder-man) by preventing him from coming to an im* 
poverlshed one. 

It seems to me, that, to contend for what is insisttsd 
on by the Plaintiff in error, is to say, that absolute” 
and “conditional” mean the same thing; or, that a 
power clogged with two conditions, is the same thing as 
an unclogged and unconditional power. When this 
case was before the Exchequer Chamber, I stated that, 
if the only objection to this lease were the time given, 
before the lapse of which lie couUl not re-enter for non* 
payment of the rent as then advised, I should think the 

f 

objection fatal. I have heard nothing since to remove 
my doubt. It is said, indeed, that, the indefinite article 
a being used, namely, a power, any power that is rea¬ 
sonable may be inserted. But what right have we to 
do this for the grantor of the power ? Who has a right 
to insert this word? Who, if inserted, is to construe it? 
The court or the jury ? If 15 days be reasonable, why 
not 20, 25, and 30 ? Tlnil this was never contemplated, 
I think, quite clear;,for, whenever time is meant to be 
given, it is expressed, and, therefore, she must be pre¬ 
sumed to have known, that, where she meant to give 
time, it ought to be expressed, lest the giving it in 
one case should be construed, iis it is by me, that it was 
not intended to be given in the other. But I have said, 
and I repeat it, wdiat right have we to insert the word 
“ reasonable” into this power ? If this word “ reason¬ 
able” never found its way into powers, it might perhaps 
more fairly be argued that it was inherent in all. But, 
looking at precedents and adjudged cases, we do find 
the words “ usual” and “ reasonable” sometimes jointly 
introduced, sometimes separately ; and these words, 
when introduced, compel the courts to consider what 
arc usual,—what are reasonable covenants—under such 
powers. If, then, it is not unusual to insert such words. 
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%by arc the courts to introduce them, where the creator 
of the power has not; and who, by omitting ^em, must 
. be taken to have intended that they should not be*in- 
ae/ted ? But I am staggered by what is said ink'll book 
of great authority, and to which 1 think the professional 
public are much indebted (a), that, if this objection were 
to prevail, it would invalidate nine-tenths of all the 
leases in the kingdom granted under powers. I can 
only say, such a consequence is to be deeply deplored; 
but it is entirely owing to this, that those who have 
prepared such leases have chosen to follow their own 
new fangled conceits, instead of using the exact words 
of the power conferring the right to lease upon certain 
terms, and upon certain, terms only. This argument, 
that many leases will be invalidated, may be« veiy good 
one to your Lordships in your legislative capacity, on 
account of the hardship of the case; but cannot, and 
ought not to influence you when your province is Jm 
dicere^ non dare. However, if this were the only ob¬ 
jection to the lease in question, on account of the long 
practice which has prevailed, as it is alleged, I might 
be inclined to pause before 1 presumed to offer my 
humble advice to your Lordships, that, on this ground 
alone, the lease would be void. 

But the second objection seems to me to be impos¬ 
sible to be got over. 1 have thought much about it, 
both before I gave my judgment in 4:he Exchequer 
Chamber, and since. I have turned it in every point of 
view, 1 have heard all that learning and ability at the 
bar could suggest, I have, of course, been present at all 
the conferences with my learned brethren, I have been 
most desirous to be convinced, if my opinion be erro¬ 
neous ; but, after all, I cannot raise in my mind a pro¬ 
bable doubt; and, though, if the decision of your Lord- 
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ships should he ultimately in favour of the lease, it \»fiU 
be my duty to conform to that opinion, I am, at present 
bound to state my entire concurrence in this poi)Sl|f^ 
with i|iy learned brothers, Richardson, Burrough,^ 
Holro^d, wlio have preceded me. Their luminous #- 
position of the argument, and my own judgment in the 
Exchequer Chamber, which is very accurately reported, 
both by Messrs. Broderip and Jjingham, and by Mr. 
Moore, and which is in the ^wssession of some of your 
Lordships, render it unnecessary for me to do more, on 
this head, than to make an observation or two on the 
cases tliat have been quoted. 

The main reliance on the other side is on the case of 
Hotley V. Scot, Lojjt, 316, Of that reporter I shall say no 
more than this, (without fot'ilhing any judgment of my 
own) that, during a long professional life of 40 years, anil 
Lqff'l'& Reports embracing a period of that great man’s 
life who then presided in the Court of King’s Bench, 
during which, as to this part of them, there is no other 
reporter; (for the reports of the very learned person 
now at your Lordship^s’ table {a), did not commence till 
1774, nearly two years after Mr. Lo/ffs), I never heard 
them quoted three times in my life. But, without any 
oljscrvatious of this kind, it is quite clear from that 
report, that nojic of the learned counsel then at the bar, 
neither M^v. Dunning nor Mr. Bcarm^t, neither my Lord 
Mansjield nor any of the judges appear to have taken 
the least notice of the condition as to the want of a 
sufficient distress, wliich is the very point now under 
consideration, and which, from the terms of the power 
and lease in that case might have arisen. But, it is 
said, there is a note of that case by Mr. Butler, taken 
by himself, in wljich it appears to have been mentioned; 

1 have not seen that note, and, therefore, I can say 
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nothing 



IN lUE Second Year of GEO. IV. 


53i7 


nothing to it. I entertain great respect for that gon- 
tkinan, anti I do not wish to depreciate the labours of 
the young; but, unless he be much more advanced in 
li^.than, for the sake of the public I wish him^o be, 
ha must, forty-eight years ago, have been a very young 
man. But, admitting the poipt to have been mentioned, 
it cannot have formed a prominent feature, either in the 
arguhient at the bar, or in the consideration of the 
court; for, if it had, it is impossible that Mr. Loffty 
or an}^ other man, in a report of four pages should have 
omitted it. Can such a case, for a moment, be put in 
competition with Coxe v. Day (a), where this clause was 
the main objection to the lease, a case most ably argued 
at the bar by the now chief justice of that court, and 
receiving the deliberate certificate of four very eminent 
judges, Lord Ellcnborougiy Justices Grose, Le Blanc, 
and Bayley ? In the course of that argument Lord 
EUenborough said, “ There can be no doubt, that it is 
more beneficial to the owner of the estate to have a 
power of re-entry at once upon the tenant upon non¬ 
payment of the rent, within a certain time, than to have 
such a power only in case there shall be no sufficient 
distress upon the premises.” And, in another place, 
when Mr. Abbott was strongly pressing on the court? 
that such a clause secured tl»e landlord's object, namely, 
satisfying his rent more speedily than in any other w'ay, 
Lord EUenborough said, in answer. “ In the one case it is 
to be secured from time to time by successive suits with the 
risk of sureties if the distress be replevied; in the other, 
it is secured, once for all, by the landlord’s re-posses¬ 
sing himself of the land out of which the rent is derived.” 
Can any one say, my Lords, that the one remedy is now 
more easy, more direct, and less circuitous than the 
other ? — and that great man (Lord EUenborough) again 
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says, ** Surely the direct power Is more beneficial to 
the landlord.” And the certificate of all the leai’ned 
judges is in direct conformity with these dicta of; Lord 
EUerihorough; for it is said, “ We are of opinion^ that 
the power of re-entry reserved in and by the said laOse 
for non-payment of the aent is not made in conformity 
to the power in the settlement f^r granting leases of the 
freehold part of the said premises, and that the lease is 
void n that ground.” Not having seen any report of 
the judgment of the Court of King's Bench upon this 
case of Doe dem. Earl Je^'saj v. Smith, I cannot tell 
whether this case of Coxe v. Da7j, was recalled to their 
attfention; but I am quite sure it is impossible to reconcile 
the one with the other. Th|8 was so strongly felt by two 
very jearned judges in the court below, that, at once, 
they doubted the propriety of that decision; and one of 
them says, “ it is not law, for it is diametrically op¬ 
posite to reason and common sense.” {a) 1 am sorry 

to say I think directly the contrary; but I, for one, 
seriously object to this mode of getting rid of decisions, 
because they militate against our own notions. I agree 
with the pointed manner in which this was expressed 
lately in this house by the Lord Chief Justice of the 
Court of Common Pleas: and I hope 1 shall be ex¬ 
cused for using his language. “ If tlie law so settled is 
now to be considered unsettled, I know not on what 
foundation, in point of law, any decision can stand.” (a) 
But the case of Coxe v. Day is not a solitary case; for 
the question again, in about three years after, came 
under the consideration of three of the same judges who 
decided Coxev. Day, namely, luiOTdi Ellenhorough, Judges 
Le Blanc and Bayley, with the addition of another 
learned person now no more (Mr. Justice Dampier), and 
who could not have decided as they did without deter- 


(a) Vide voU 1.195. {b) Vide ante, Rowe v. Toung, *73. 
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mining, tliat such a clause as we are now considering 
rendered a lea^ void where the power did not fiu- 
thorise it. The case I allude to is Doe dem, 

Vf Meykr' {a ). The case was tried before the latter 
Judge at Hertford, who thought the objection, such as 
we have here, was one that n^ent to the whole lease, 
though it was partly of lands of which the )ess(n* w^is 
seised in fee, and of lands in which he had only an 
estate for life with a leasing power, provided there was 
a clause of re-entry for non-payment of rent for J 5 days. 
The lease was not executed according to this power; 
for it added, “ and if there be no sufficient distress 
but the Court held, though the lease was void, because 
not executed according to the power, yet it was good 
as to the land of which the lessor was seised in fee, and 
the Court apportioned the rent: which was an erroneous 
judgment, if the objection to the present lease be not a 
good one. 

The case of Jlees, on the Demise <tf Pcmell v. King (a) 
I formerly thought, and still think, sets this point at 
rest, by shewing that such a clause as this throws a 
burden upon the right of re-entry which the maker of 
the power never contemplated. That case has been so 
often mentioned, that it is enough to say of it, that it has 
decided, that before a plaintiff in ejectment can recover 
upon a clause of re-ehtry in a lease, in case there bo no 
sufficient distress on the premises, he mfl^t shew, that 
every part of the premises has been searched, else he 
cannot say there was no sufficient distress. The judge 
who first decided this was well known to some of your 
Lordships, and no man will decry the knowledge of the 
late Mr. Justice Heath ; and his opinion was confirmed, 
by the Court of Exchequer. If the Courts of Wesminsier- 
Hall were to overturn that decision, it^ould go a great 
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way to shake my present opinion ; but I do not 
that any of my brethren are prepared to do so; and if, 
therefore, I feel myself bound, as I shall feel, to call 
upon any plaintiff in ejectment on the circuit,' who has 
such a clog on his clause of re-entry as this, to prove 
that he has made a fulb search for a distress before I 
permit such a plaintiff to reco^ver, I cannot conscien¬ 
tiously advise your Lordships, that this lease is valid; 
most sincerely, however, wishing that, consistently with 
my honest opinion, I could do so. 

Of one other point I must take notice, nanjely, that, 
as this lease contajps a general clause of re-entry, it must, 
necessarily control the special clause. To that position^ 
I, for one, at present, cannQt agree; for I find the con¬ 
trary doctrine maintained from Altkam*s case (a) down 
to the present day. In AUhanCs case we find this po¬ 
sition or rather this maxim adopted. In the first part 
of the argument, putting every point that can possibly 
occur, his Lordship says, “ Qjuando carta continet gmer~ 
alem clausularriy posteaque dcscendit ad verka specmlia^ 
quee claimdcE generali sunt consentanea^ interpretanda est 
carta semndim verba specialia.” But he goes on to add, 
there is another rule or principle of law, viz. “ generalis 
clausula non porrigitur ad ea, qua: antca spccialiler sunt 
compre/iensa.'* Therefore, I say, this point, i'or which I 
am now arguing, being first specially defined, cannot be 
enlarged by a‘'subscquenl general clause, which can only 
apply to cases not before specified or defined. So in 
Sheppard’s Touchstone (which is supposed to be the work 
of no less a man than Mr. Justice Doddridge)i on the 
exposition of deeds (i), in confirmation of the above 
doctrine that writer says, “ If there be two clauses or 
parts of the deed repugnant to one another, the first 
part shall be received, and the latter rejected, unless 
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descend to more modern times, we find the^sanie rule 
universally atloptcd and confirmed by judges on par¬ 
ticular cj^es depending before them. In Cothery, Mer¬ 
rick {a) Mr. Baron Nicholas^ (juoting the Year-Books 
in support of his opinion, says {b) When there are 
two clauses in a deed of which the latter is contradictory 
to the former, there thdl former shall stand.” And, not 
to multiply authorities upon a point on which Lord 
Ellmboroii^h intimated a strong opinion, when he ex¬ 
pressed himself against the validity of an argument 
founded upon such a point, I sliall only quote one more 
from what Lord Chief Justice iTMt and two of* his 
brethren said in Thomas^ v. Honncll (c), that, “ in deeds 
it was admitted, thtit subs^uent clauses which are ge¬ 
neral, shall be governed by precedent clauses which arc 
more particular.” I theretbre, think, that this ground 
does not, in any way, strengthen the argument as to 
the validity of the lease. 

The point upon the statute of 4 Geo, 2. has been so 
ably handled, and so luminously explained by my learned 
Brother IitolroT^d, who has just addressed the House, 
that I shall not trouble your Lordships on that point, 
but to say, I entirely concur with him. 

The next point is, whether the other leases should be 
admitted as evidence ? And, upon that point, I shall 
trouble the House very shortly. I am willing to admit 
that, if this deed upon the clause in question Contains 
any latent ambiguity raised by extrinsic evidence, parol 
evidence or extrinsic evidence may be admitted to ex¬ 
plain it, or to render it unambiguous. But I have 
never heard the general rule contradicted, that paroi 
or extrinsic evidence cannot be admitted to contradict, 
vavy, or add to the terms of a deed. It would be of 
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most dangerous consequence to admit such testimony; 
for, then, parties dealing in matters on writing made 
upon advice and consideration, would be subjected 
either to the uncertain testimony of vague and precari¬ 
ous memory; or, as in the case at bar, to matter, of 
which at the time of contracting, they might have no 
knowledge, and never intended to be under its control. 
The written instrument, there/bre, unless in cases of 
fraud, or other excepted cases, with which I need not 
trouble your Lordships, and of which I insist this is 
not one, must be considered as speaking the sense of 
the parties to that deed or instrument. Upon this 
ground it was, I Conceive, that the case of Cooke v. 
Booth {a) met with such a dedded opinion against it in 
Baynliam v. Hospital (ft), by Lord Alvanley 

when Master of the Rolls, who, not only states his own 
opinion, but that of the late Mr. Justice Wilson^ who 
had argued the case of Cooke v. Booth, who. Lord 
Alvanley says, was astonished at the decision as well as 
at that of Lord Thwievo. The Master of the Rolls 
says, “ I protest against the argument of the learned 
Judges as to construing a legal instrument by the equi¬ 
vocal acts of the parties and their understanding upon 
it.” The case of Tritlon v. Foote (c) seems directly 
at variance with Cooke v. Booth. In Iggulden v. May [d) 
the Court of Exchequer Chamber, unanimously aflirm- 
ing a judgment of the Court of King’s Bench, held, 
that a covenant in a lease to grant a new lease, with all 
covenants, grants, and articles, as in the said indenture 
is contained, docs not bind the lessor to insert a cove¬ 
nant of renewal in the renewed lease, although it was 
alleged in the pleadings, that the covenant required had 
been introduced in various other cases before then suc- 


(fl) Covip, 819, {b) 3 Ves. jun. 298. (f) a Bro. C. C. 636. 

(d) % N. R. 449- See the original case and pkadiags, 7 Masti 237. 
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cessively made and executed on renewals from time to 
time granted. Lord Chief Justice MamfieUy stopping 
the then Mr. Ahhoft, wlio was to have argued ag^nst 
the cor^ruction contended for onlhe otlier side, .said, 
that the case of Cooh: v. Booth was the first time that 
the acts of the parties to a deed were ever made use of 
in a court of la^v to assist the construction of a deed: 
and, in another part bf his judgment, his Lordship 
says, that case had been impe.iched upon all occasions, 
and in which the Court of King’s Bench were misled 
by the renewals stated in flu; case sent by the Court of 
Chancery. Now, what is asked for in the present case, 
but to assist the construction of anffiunambiguous deed 
by the prior acts of the parties ? And, in a case which 
I argued as counsel (a), 1;hough the lease there was 
according to the custom of the country as to the times 
of holding, yet the lease, dated 2yth March, waS held 
iiol to be a lease in possession, within a power to grant 
in jiosscssion, and not in reversion, because the days of 
holding were as to the tillage from 13th Fehrmry past, 
the pasture ground from Bih'Ajiril next, and the residue 
of premises from 12 th May next. 

But, my Lords, in my ojiinion, no cases are wanting 
to prove, that no evidence can be admitted to explain a 
deed, which is plain and perspicuous in its terms, contain¬ 
ing no ambiguity, much less to add clogs and conditions 
to it. I am asked then, is this a deed gf that descrip¬ 
tion ? I answer that, in my opinion, it is. I see no 
ambiguity ; it is precise and definite in tlxe powers 
granted; every person of plain and common under¬ 
standing, much more every person with a legal mind, 
can give it a clear and satisfactory solution. But, I aiu 
told, the case of Fonnercau v. Poyntz (/;), before Lord 
Chancellor Jliurlotsi, is against my opinion. I own, 

(a) Does dem, Allan ^ other v. (b) i Bro, C. C. 47a. 

Cahertt % Eastt 376 . 
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Upon the best attention I can pay that case, I do not 
think so. The case was a bequest of the sum of $O0L 
stock in long annuities, and similar bequests of smaller 
sums in the same stock to others. The questidn was, 
whether this was a bequest of 500/. a year long annuities, 
or only 5001. in the long annuities. This case was very 
pow'erfully argued by one of yoyr Lordships: I own I 
should have thought there w'as no difficulty in the con¬ 
struction ; and Lord Thurlaw seemed at first to be of 

that opinion, but afterwards, admitted evidence to shew 

>(> 

the extent of the property of the testatrix, to see 
whether she could possibly mean 500/. a year, when she 
had no such stock. But though his Lordship admitted 
this, he states the clear principle of law to be that, for 
the wisest reasons, it will not admit of an instrument 
being .jconstrued aliundL And, in the close of that case, 
his Lordship says, what I quote to your Lordships as 
strong in my favour, because he only lets in the evidence 
to explain what is uncertain, “ There is no doubt, if 
the word stock had been left out, but the meaning 
would be that the sum of 500/. Avas to be disposed of 
in long annuities, and to make a produce, and that 
produce to accumulate until the legatee should attain 
twenty-one. This being the doubtful interpretation 
upon the face of the will, the questioii arises, whether 
the state of the testatrix’s fortune is not applicable to 
the construction of the will. It appears by some other 
parts of the will that she was extremely anxious to make 
an ample provision for the family of the Fonnereaus; 
considering then, the situation of her fortune, it is per¬ 
fectly inconsistent to say that she could mean to give ten 
times more than she was worth in legacies. My opinion 
therefore is, that the judgment must be reversed, and 
that I can let in the evidence of the value of the estate, 
not to control the bequests, which the testatrix has made 
in words themselves distinct, nor to control the bequest 

which 
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which slie had made of a subject which she had accur¬ 
ately described, but because tlie words she has used in 
the description are, upon the whole of the context, 
uncertain.” “ The peculiarity of this will furnishes suf¬ 
ficient doubt to warrant the admission of collateral evi¬ 
dence to explain it; and, if so, the statement of the testa- 
trix’s^fortune is appliaible to the purpose of such an ex-' 
planation.” His Lordship, whether right or wrong in 
his notion, clearly admits evidence aliunde on the ground 
of uncertainty and ambiguity only, and leaves the prin¬ 
ciple wholly untouched, that parol evidence, or evidence 
aliimde cannot be admitted to contradict, add to, or vary 
the terms of a deed, will, or other written instrument. 
Now, here, the terms of |his power are clear and ex¬ 
press, without limitation, clog, or condition, nothing 
being doubtful or ambiguous; and the evidence sought 
to be admitted is not to explain that which is doubtful, 
but to add two clauses or two conditions to that which 
is absolute and unconditional: in short, to make a new 
deed in this respect. 

The decision I am humbly recommending steers clear 
of all vagueness and uncertainty; leaving nothing to the 
variety of conflicting opinions. For, who is to decide 
what is reasonable ? If the Judges, as I should be in¬ 
clined to think, tp- but worse, if the jury are, — what can 
lead to such contrariety of decision ? For we all know, 
in every transaction of human life, wliAt is reasonable 
or unreasonable must depend upon the reasoning and 
feeling of every individual man who has to consider 
the question. 

I heard it said, this will unsettle many leases. I 
lament that it is so. The legislature may interpose; 
but, if my mode of construing powers had been always 
adhered to, no such evil could have ensued. The hard¬ 
ship of the individual case is represented; and, if there 
be hardship, I also, as an individual, lament it; and 
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this statement of hardship, and the consequences of 
what I should propose, have made me, again and again, 
examine this point with all the ability in ray power: 
but, after all this consideration, feeling, that it is iny 
sworn, and therefore boqndcn duty to declare what I 
believe the law to be noJ^ not to say what it ought to 
,bc, I think, that, to decide in favor of the lease, would 
be to make a power dilfcrent Substantially from* that 
which was made, and making conditions which the 
creator of it never intended. This would be my opi¬ 
nion, if I stood, alone; but, I am happy not to be sin¬ 
gular in my judgment on this important question, 
altliQiigh I am opposed to others whose ability I respect, 
and whose learning 1 revere. 

Bayley J. I am of opinion that the lease in this 
case is^conformable to the leasing power, and that it is 
valid. Nor do I think that that opinion will trench on 
the case of Coxe v. Daij. The settlement in this case 
requires a power of re-entry for non-payment of the 
rent;” and the first question I propose to consider is, 
whether this lease docs or docs not contain power of 
re-entry lor non-payment of the rent?” It provides, 
that, if the rent be behind for the space of 15 days, and 
no sufficient distress c.an be had upon the premises, the 
person intitlcd to the freehold and inheritance may re- 
entey. Is this then, or is it not, “ a power to re-enter 
for non-payment of the rent ?” Does it give any power 
to the landlord ? Undoubtedly. — To do what ? To re¬ 
enter. — For what cause ? For non-payment of rent. 
It is, then, a power of re-entry for non-payment of the 
rent. 1 admit, it is not an immediate power of re-entry; 
I admit it is not an unconditional power; but still it is 
a power of re-entry. In referring to Littleton^ s. 325. 
I find instances of powers of re-entry, if the rent be 
bcliind a Vfeek, or a month, or half a year; and, as far 

back 
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Ibaok as the Year-books (a), it is established, that, undfer 
sneh powers, the time to demand the rent to warrant a 
re-entry is at the end of suck week, month, or half- 
year, and not on the preceding rent-day; so that it is 
consistent with a power of rerentry, that it should not 
be immediate, but postponed till some given time after 
the rent should have accrued; and in Godbolt {b) I find 
the instance of a power of re-entry, if the rent be behind, 
and there be no sufficient distress upon the land; and, 
from these instances 1 infer, that a power of re-entry, 
if the rent shall be behind 15 days, and there is no 
sufficient distress upon the premises, is “ a power of 
re-entry for non-payment of rent.”" It may not be the 
most beneficial species of power; it may be clogged 
with what, in some cases, may, by possibility, produce 
an inconvenience; but still it is a power. And, if it be 
a power of re entry for non-payment of the rent, this 
lease docs contain what (in the words of the settlcn^nt) 
is “ a power of re-entry for non-payment of rentand 
persons who impeach the lease arc then dtiven to the 
argument, that, though it be a power, yet, it is not such 
a power as, having due regard to the intent and mean¬ 
ing of the indenture of the 2d Jult/, J 757, that indenture 
according to legal construction requires. Now this ar¬ 
gument assumes, that the words are capable of more 
than one meaning, if they are not so clear and precise 
and definite, as to admit but of one sence; and, it was 
to point out this assumption, that I have been troubling 
your Lordships upon what might, otherwise, have 
appeared nearly a self-evident proposition. The words 
are “ a power of re-entry for non-payment of the rant.'’ 
The law knows of many such powers; — some more be¬ 
neficial, some less so — some qualified — some not — 

(/i) ao H, 6 . 30 . 31 . 6 H, 7 . 3 . Breoke, entre rongeable^ ph 90 . 
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some to hold the land till the rent is satisfied out o{ 
the profits;—some to hold till the rent is satisfied 
aliunde {a) \ — some, ashore, to restore the reversioner 
to his former estate; — aaii|^ some with the conditions 
I have already noticed, postponement of time, and 
absence of distress upon tftife land; — and some (though 
very few) with neither of these conditions. And which of 
these powers, having due regard to Ihe intent and meaning 
of the indenture of 2d July, 1757, does that indenture, 
according to legal construction, require ? The intent and 
meaning of that indenture is to be collected, cither from 
that indenture, without looking out of it or beyond it, 
or from that indenture, combined with the consideration 
of the state of the property at the time when that in¬ 
denture was made, if the evidence of the then existing 
leases, and of the powers therein contained (which I 
shall by-and-bye consider), be admissible. The intent 
andt^ meaning of that indenture {per se, and without 
looking beyond it or out of it) was, as it seems to me, 
that the reversioner should have such of those powers 
as would give him a proper and reasonable securily for 
his rent, by w'ay of re-entry; and that, if nothing short 
of a right of immediate re-entry, and of re-entry, whe¬ 
ther there were or not a sufficient distress upon the 
land, would give him that security, I should say, be was 
intitled to such a power in the lease as would give him 
those rights; but, if any of the other powers would give 
him a proper and reasonable security, it seems to me 
that giving him any of those other powers would be all 
the indenture of 1 757, according to legal construction, 
requires. The rent is not a rack-rent. It is only 
2/. l.s. bd. per annum, payable half-yearly; and for a 
lease for three lives the lessees surrendered a subsisting 
lease, upon which, at least, one life was in esse, and 
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paid 105/. A half yearns rent, therefore, would be 
\l. Os. 9d. only; and, for such a rent, a delay of 1S 
days was not likely to occasion the reversioner much 
probability of loss; it was npt likely the premises would 
ever Ije so completely deserted as to have no sufficient 
distress upon therft; nor was the rent such as could be 
any inducement to the tenant to replevy. For such a 
rent, the power in question to re-enter at the end of 
fifteen days, if there were no sufficient distress upon the 
premises, appears to me an adeejuate and reasonable 
security; and I should be disposed to think that, for 
such a rent, a clause without giving any days of grace, 
would be unreasonable; because 1 think the imnfediate 
exercise of such a right would be oppressive. Nor do 
I think it unreasonable to deny the reversioner the 
power of re-entry where there is a sufficient distress 
upon the premises, because the legislature did not think 
it unreasonable to deny the landlord the benefit of 
4 Geo. 2. c. 28., where there was such a distress; and 
because a landlord can have no difficult}' in ascertaining 
whether there be such a distress or not. He has a 
right to enter with his bailiff upon the premises, to see 
whether there be such a distress; and, according to 
Godbolt{a\\^ the re be nothing that he can see upon 
the premises to dis-train, he is warranted in concluding 
that there is no distress there. Godbolt\ words are, 
“ It was holden by all the Justices; that if a man 
make a lease, rendering rent upon condition, that, if 
the rent be behind, and no sufficient distress upon the 
land, the lessor may re-enter; if the rent be behind, 
and there be a piece of lead or other thing hidden in 
the land, and no other thing there to be distrained, 
the lessor may re-enter; for the distress ought to be 
open and to be come-by.” I am, therefore, of opinion 
that, without looking beyond the indenture of 
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1*757, the power in question is, within the true intent 
and meaning of that indenture and the legal construc¬ 
tion thereof, as large and beneficial a power of re-entry 
as that inderitlire requir^. 

But, I apprehend, that, in judging of the true intent 
and meaning of the indenture of Jidy, 1757, in this 
respect, we arc at liberty to look at the state of the 
property at the time that indenture was made, and see 
to what restrictions it was then.subject, and what rights 
the settlor then had. The settlor has used the indefinite 
words, “ a power of re-entry.” By shewing, as I do, 
that there arc many such powers, 1 shew, that there is 
an adibiguity in those words, cither latent or patent; 
and may 1 not refer to the existing stale of the property 
at the time these words were used, to see what was the 
intention of the settlor, and in what sense she used those 
words? This is the first time T have ever known it 
doidDted, whether the estate, and interest, and powers 
of the settlor over the estate he was settling was ad- 
mlssible in proof. I am not oflering declarations of 
what the part}^ said she meant; I am not construing a 
legal instrument by the acts of the parties, or by their 
understanding upon it (as in Cooke v. Booth [a)); but, by 
shewing the circumstances and situation of the party, 
and the estates and interest she had at the time, I am 
enabling the House to judge what, in legal construction, 
was her meaning. And, I arn not aware, that there is 
any legal authority to exclude the evidence of such cir¬ 
cumstances and situation. Doe v. Cahert {b) certainly 
is not. That case only decided, that a lease of* 29th 
March of tillage land from liJlh Febriiarjj preceding, 
of pasture land from 5th Ajwil^ and of the residue from 
12th Mayy reserving the rent in Aprils was substantially 
a lease from Aprily and, therefore, a lease not in pos- 


[h) % Easit 376. 
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sesssion but in reversion; and the custom of the countryj 
that these were the ordinary periods of letting was ad¬ 
mitted without objectio*!, and argued upon without ob¬ 
jection, bat was held not to coia^ract the power so as to 
warrant a lease before April. If a man makes any deed 
or will, have I not a right to know what estate he had 
at the time he made such deed or will; and, does not 
the construction vary, in some cases, according to the 
estate ? If I grant a man an estate for life, without 
saying whether for his life or mine, is not evidence ad¬ 
missible to show what interest I had in the premises ? 
For, if I was tenant in fee, he will take an estate for 
his own life; if ] was tenant in tail or lor life onfy, he 
will take for mine (a). If a man bequeath me 10,000/. 
^per ccnl. consols., it will be a specific legacy if he have 
that kock at the lime ; —not specific, if he have it not, 
Sel’wood V. Mildmay {b). Evidence is, therefore, admis¬ 
sible in such case to shew wliat was the state of his pro¬ 
perty at the time lie made his will, and the construction 
upon the Avill is one way or the other, according to the 
result. In Maslrrs v. Masters (r), where a lady by her 
will gave 5l to each of two hospitals in Canterbury^ and 
by her codicil gave hh per annum to “ all and every the 
hospitals,” the latter legacy would liave been void for 
unceri'.ainty ; but it appearing (which must have been by 
extrinsic tOvidonce) that the testatrix Jived at Canterhxay 
for many yt’ars, and died there, and that she took no¬ 
tice by her will of two CantcrJmry hospitals, the ge¬ 
neral word! “ the hospitals” were limited and considered 
as intended for “ sU the hospitals in Canterbury.'" But 
the case to which I wish to call your Lordships’ par¬ 
ticular attention is Fonnercau v. Poyntz {d). The tes¬ 
tatrix, there, gavp to Mary Poyntz the sum of 500/. 
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stock in long annpities j — to Mary Haye the sum 
500/. stock in long annuities; — to Miss J. L. 
the sum of 200/. stock in long annuities; the 
thereof to accumula^l^l she attain 2 i ; — the siiin 
of 100/. stock in long annuities to Miss H. Da'in- 
son in like manner; — aticl the residue of her estate 
both real and personal to her two nephews. Parol 
evidence was given that the testatrix had only 
120/. per annum long annuities; but Lord Thurhm 
doubted at first, whether he could admit that evidence 
to explain the words; and lie afterwards decreed against 
receiving it, because he thought it would produce a 
conslVuction against the direct and natural meaning of 
the words. But, upon a re-hearing, he admitted the 
evidence, and acted upon it; — and the grouneP of his 
decisioh was, that, upon the face of the will itscUj il was 
doubtful whether the testatrix meant to give legacies of 
1300/. per awn-wm, or only a gross sum of 1300/.; and 
he considered the state of the testatrix’s fortune appli- 
cable to the construction. The situation of the ^tunc 
made him conclude, she never could bave merM 
in legacies ten times more than she was wo. m; . 
let in the evidence not to control a beqn., i 
distinctly and accurately described, brl /. j 

the whole context, it laas ^^/^cr>2 aip<‘ ilve;.'f 
so mucli annum or so mud* r, 4 *. f; 
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'0m case (a) Lord Almnley says, Lord Tliwrlm*% only 
was, whether parol evidence was admissible to 
.’^i^ertain whether the testatrix did not mean capital, 
bat he had no doubt he i^^know all the circum~ 
stances of her affairs. Apply that case to this. The 
evidence here is not to pro(^e a construction against 
the direct and natural meaning of the words; not to 
control a provision which was distinct and accurately 
described; but because there is an ambiguity upon the 
face of the instrument; because an indefinite expression 
is used capable of being satisfied in more ways than 
one: and I look to the state of the property at the time, 
to the estate and interest the settlor had, and the * situ¬ 
ation in which she stood with regard to the property 
she was settling, to see whether that estate, or interest, 
or situation would assist us in judging what was hci’ 
meaning by that indefinite expression. And, then, the 
case will stand thus; — Lady Louisa Barbara Vernon 
being tenant for life with power of appointment in fee 
of a very considerable estate, part of which was then 
out upon leases for lives at small rents, payable partly 
in mottfey and partly at her election in fat capons, sub¬ 
ject to powers of re-entry if those rents should be behind 
15 days and there should be no sufficient distress upon 
the premises, settled that estate with powers to make 
life leases of that part of the estate at the ancient rents, 
so as those leases should contain a pbiccr of re-entrj/ 
for non-payment of the rent thereby reserved; and with 
power to ^ake leases at rack-rent of the other parts 
of the estate, so as those leases should contain clauses 
of rcrentry if the rent were in arrear 28 days; and, 
then, the question is, whether, by requiring upon the 
life leases generally “ a power of re-entry,” she re¬ 
quired more than that description of power which the 
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then life leases had. She must be taken to have known 
what that power was; and had she been dissatisfied 
with it, or required any alteration, can it be supposed 
she would have contented herself with the indefinite 
expression ** a power of re-entry ?” When she is pro¬ 
viding for the rack-rcr^jjleases, where the right of dis¬ 
tress is ni^cli more important, sjie gives the tenant 28 
days; and, can it be believed, that she intended to be 
less indulgent where the rent bore scarcely any relation 
to the value of the properly? I cannot believe she did; 
and for these reasons, because the settlor has not said 
what particular species of power she required, and this 
is a reasonable power, and the very power in force upon 
this estate at the time this settlement was made. I sub¬ 
mit to your Lordships, that this lease was warranted 
by the power, and that the judgment of the King’s < 
Bench ought to be affirmed. 


Wood Vi. Wood B. My Lords, — In answer to the question 
proposed by your Lordships, which is,—“ Whether hav¬ 
ing due regard to the true intent and meaning of the 
indenture of the 2d July^ 1757, according to the legal 
construction of the indenture, as stated in the special 
verdict, and having also due regard to the legal effect 
of all the facts and circumstances found by the special 
verdict, the demise of the 5th December 1803, as the 
same is stated m the special verdict, is for any and what 
reasons invalid ?” — I am of opinion that the power con¬ 
tained in the marriage settlement is well excouted. 

That power applies to lands ‘‘ leased for lives or for 
years determinable on lives, to any person or persons in 
possession or reversionand one of the conditions of 
such letting is in these words, and so as there be 
contained in every such lease a power of re-entry for 
non-payment of the rent thereby to be reserved.” 
There is another power of re-entry which applies to 

leases 
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leases for years absolute, not exceeding 21 years, to 
take effect in possession, and to be made at as beneficial 
yearly rent as was then paid, or the most improved 
rent without fine or foregift; and there it is provided, 
that there be contained a clause of re-entry, in case the 
rent or rents thereupon to ^4 reserved be behind or 
unpaid by the space of^28 days after the time.j|J?pointed 
for payment. 

The lease in question is under the first power, which 
provides re-entry on non-payment of the rent generally, 
without prescribing any time of re-entry at all, or any 
special terms whatsoever. The proviso in the lease in 
question is, — if the yearly rent of 21 !., or any of* the 
duties, services, reservations, and payments thereby re¬ 
served shall be behind, unpaid, or undone in part or in 
all, by the space of fifteen days after any of the times 
of payment or performance, and no sufficient distress 
or distresses can be had or taken whereby the same and 
all arrearages may be raised. It is contended on the 
part of the Defendant in error, that this proviso of re¬ 
entry in the lease is not such a one as is required by the 
settlement, inasmuch as it has limited a time for re¬ 
entry, which the power has not; and, inasmuch as it is 
clogged with a condition, that there be no sufficient dis¬ 
tress, which the settlement does not mention. 

The clause requires no more than a power of re-entry 
for non-payment of rent, giving it no Qualification or 
modification at all. There is a clause of re-entry, and 
thj^t is a literal compliance. But though the power is 
general, I admit it must be executed, not in a fraudulent 
or illusory manner, but in a reasonable manner; such 
as the law will deem reasonable. In the clause of re¬ 
entry for the rack-rent, the time is limited, vi*. 28 days. 

I admit that cannot be departed from. Why was no 
time limited in this ? Because the settlement meant to 
leave it to the discretion of the tenant for life, to insert 
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such a reasonable power of I’e-entry as mi'Tht secure the 
rent to the reversioner. The object of re-entry is 
nu'rcly to secure ilie rent, and has been always so con¬ 
sidered in law and equity ; and wlien I sec that object 
is secured reasonably aiul fairly, and wo are not tied 
down to any specific terms, I think the power is well 
cxecutedji^being according to the jntention of the parties. 
1 think we ought to consider the deeds and acts, ut 
res mogis valent quant percaU In Cother v. Merrick {a) 
in the Exchequei', on a ‘'pccial verdict, the question was, 
whether the lease was a good lease within the statute 
H. 8. c. 28. That statute is to enable tenants in 
tail to make leases to bind, as if they were tenants in fee 
simple. The second section is, provided such leases be 
not for more than 21 years, and provided that upon 
every such lease, there be reserved payable to the lessors, 
their heirs and successors, to whom the said lands 
should have come after the deaths of the lessors, if no such 
lease had been thereof made, and to whom the reversion 
thereof shall appertain, according to their estates and 
interest, so much yearly ferm or rent, or more, as had 
been accustomably paid. The lease was made reserving 
the rent to the heirs and assigns of the lessor, who w'erc 
not the heirs in tail entitled to the rent, yet it was held 
a good lease. Hill B. says, “ In the exposition of 
statutes, the judges must make such a construction as to 
a(l\ance, and not to frustrate the intention of the makers.” 
Parker B. says, “ It is the office ol’ a judge to preserve 
and not to destroy an estate.” In this case the judges 
gave their rational construction to the lease, which gave 
it effect. 8o, here, in this case before y<uir Lordships, 

I conceive we (aigiit to do the same, taking the true 
inlerpi etation of the power to be to leave the mode of 
re-entry to the direction of the lessor. Has that been 
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fairly and hona ^fidc and reasonably executed ? Is the 
period of 15 days a reasonable time to allow for re¬ 
entry ? In the case ol’ rack-rent, 28 days is expressly 
given; if the parties have thought that a reasonable time, 
surely, the 15 days must be; it is the usual time as 
found by the jury; tljc law will judge what is a reason¬ 
able time. 

The last objection, Vhich was mostly, if n(^ entirely, 
relied on, was the clogging the right of re-entry with 
the condition of there being no sufficient distress. Is 
that reasonable, with reference to the law, as it stood, 
when the lease was made? I conceive it is. The 2d 
July, was the date of the deed of settlement, 

which gives the power of leasing, and which was subse¬ 
quent to the statute of the 4 Geo. ‘J. c. 28., which was 
in the year 1731, which regulates the powers of re-entry 
for the non-payment of rent. Before the making of 
this statute, the carrying into execution a power of re¬ 
entry was attended w'ith great difficulty and nicety. 
There must have been a demand of the rent* upon the 
land; if there were a house, it must have been demanded 
at the fore door; and-itmust have been demanded at a 
convenient time before the sun-setting of the last day of 
payment, so as that money might be numbered and 
received. The landlord then had to make an actual 
entry and bring an ejectment. If all these circumstances 
were not critically and exactly performed, he lost the 
right of re-entry for that time, and was forced to wait 
till oth^er rent occurred; and then had to make fresh 
demand and re-entry for the subsequent rent. If he had 
complied with these I’ormalities, and brouglit his eject¬ 
ment, it was the uniform practice of a court of equity 
to relieve against a forfeiture upon payment of the rent 
and costs, cousideriilg the clause of re-entry as a mere 
security for payment of rent. What is the alteration 
made by the statute ? It has dispensed with the form- 
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alkies attending re-entries at the common law, and 
said that when the landlord has a right to re-enter, and 
half a year’s rent is in arrear, he shall and may at once 
bring his ejectment, and recover possession, provided 
there is no sufficient distress to be found on the premises 
to countervail the arrears then due. The tenant, also, 
may pay or tender the rent and costs to the landlord or 
his attorney, or pay the same into court before trial, 
and all proceedings shall cease. The policy of this law 
is to prevent forfeiture for non-payment of rent, and to 
facilitate the landlord’s remedy for the recovery of it; 
and, at the same time, the legislature has thought. it 
right io igipose this condition: — you shall not eject the 
tenant j^lhere be a sufficient distress to secure the rent; 
you may have an action or a distress as soon as the 
rent is "due, without waiting fifteen days. It is said, 
“ still the statute leaves the common law remedy open 
to a landlord, if he will comply with the formalities of 
demand at the last hour of the day, and ifiake re-entry; 
and, in that case, the necessity of distress is ncf&’iinposed 
on him.” What then ? Why the tenant will be re¬ 
lieved against the forfeiture in a court of equity; yet it 
does not seem clear, even in that case, that the statute 
does not shut the door against proceedings by re-entry 
at the common law; but, upon that, I do not found my 
opinion. The words of the statute are, “ that the 
landlord shall and may bring ejectment;” and s/ia/l is 
imperative. Under the statute of 8 & 9 /-fl 3. e, i J. — 
An act for the better preventing frivolous and vexatious 
suits in actions for penalties for non-performance of 
covenants, the plaintiff may assign as many breaches as 
he shall think fit. It was at first contended that the 
statute was not compulsory on the plaintiff to assign 
breaches; for, that the statute was made for his benefit, 
and therefore he might waive it, and leave the defend-t 
ant to his remedy in equity: but all the courts in 

minster 
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minster Hdl held it to be compiUs&iy on the plaintilf to 
^ign breaches and assess damages, and the defendant 
shad not be put to seek relief in equity. This is the 
fair construction to be put on the statute of the 4th 
Geo. 2 „ wliere the words are stronger, being “ shall 
and may 5 ” and, upon the same principle, if this be the 
true construction of the statute, and there is no decision 
to the contrary, then Ihere is an end of the question ; 
for the lease will then have expressed no more than that 
condition which the statute requires. It might not be 
necessary to express the condition, because the law im¬ 
poses it. But I will suppose it to be left open to the 
landlord to proceed in tlie old way, as before tl|e statute, 
and a reasonable clause of re-entry is all that power 
required; can the adoption of the saihe condition 
which the legislature has adopted in similar bfises, be 
considered as unreasonable? The case of Coxe v. Dap (a) 
has been cited as an authority of the Court of King’s 
Bench, that tlfe inserting a condition of re-entry in a 
lease m«$| under a power in these words, “‘in case no 
sufficient distress can be taken on the premises,” they 
not being in the power, was not a good execution of 
that power. I doubt very much the propriety of that 
decision; but, be that case as it may, it is difterent in 
one material feature from the present case. The re¬ 
entry required was for non-payment of the rent reserved 
by the space of twenty-one days; so iJhat there was a 
specification of a particular mode, and therefore it, 
perhaps^ might be inferred no other qualification would 
be warranted. Here no time is limited; a power of 
re-entry genei'ally is all that is required; and, therefore, 
I think reasonable qualifications may be made. 

In this present case, which was only a few years after¬ 
wards, the same court thought this power well executed. 
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They must have thought their former decision was 
wrong, or that this case was distinguishable from if*: 
Lord Ellenborough and Mr. Justice Bayley Sat up^n 
both those cases. But, whatever may be the construction 
upon the statute of the 4 Geo. 2., I do not rest my 
opinion upon that. ' My opinion is founded upon this, 
that the power of leasing leaves it to the discretion of 
the lessor to make a reasonable lease; and that the 
power of re-entry, which is contained in this lease, is 
a reasonable one; and, therefore, 1 think that the leaso 
is not invalid. 

GitAHAM B. In answer to the question proposed by 
your Lordships, I have to submit, that, in my opinion, 
the demise of the 5th September 1803, is valid; and as 
so much dif^encc of opinion appears to exist on the 
subject, I feel it incumbent on me to offer to your Lord- 
ships the reasons which have led me to the formation of 
mine. 

My Lords, the question arises out of the settlement 
of Louisa Barbara Mansel (made on her marriage with 
George Venables Vernon, afterwards Lord Vernon,) of 
the 20th July 1757, to the uses of the parties, and issue 
of the marriage, and finally to the use of Iier appoint¬ 
ment by will, and in default of such, to her right heirs. 
Lady Vernon, by her will of the 5th August ISOS, gave 
the lands demised to her by her father. Lord Mansel, 
and included in that settlement, subject to her husband. 
Lord Vernon's life estate, to Thomas Lord Clarendon 
for life, (who is since dead,) remainder to William 
Augustus Heniy Villiers Mansel in fee, under whom the 
lessors of the defendant in error claim. 

Lady Vernon died in 1786, and Lord Clarendon and 
IjOrd Vernon before the day of the demise. The proviso in 
the settlement which raises the question, is this, “ That 
it shall be lawful for George Lord Vernon, and Lady 

Vernon, 
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Vernon^ from time to time during their respective lives, 
'Srhen in possession, or entitled to the rents and profits 
of the lands so limited, to demise on lease such parts of 
the lands’ as now are leased for life or lives, or for years 
determinable on the dropping of a life or lives, to any 
person or persons in possession oi reversion, fojr one, 
two, or three lives, or for any number of years deter¬ 
minable on the dropping of one, two, or three lives, so 
as there be not any greater estate or interest subsisting 
at one time, than what will determine on the dropping 
of three lives, and so as on every such lease there be 
resetDed the ancient and accustomed yearly duties and 
services^ or more, or as great as now arc, or at any time 
were reserved, or a just proportion, (except heriots, 
which may be varied, altered, or compounded for, at 
the will of Lord and Lady Vernon,) such'Tents, duties, 
and services to go along with the reversion, or'remain¬ 
der of the premises expectant on the determination of 
such leases; “ and so as there be contained in every 
such lease a power of re-entry for non-payment of the 
rent thereby to be reserved.” There is, then, the usual 
power of leasing the other parts of the lands, for years 
not exceeding 21 ; “ so as there be contained a clause 
of re-entry in case the rents be behind, and unpaid, by 
the space of 28 days after the times appointed for pay¬ 
ment thereof.” Thirdly, a pow'er of leasing mines 
guarded only by the usual covenants. • 

On the 5th of September 1803, Lord Vei'non, then 
tenant for life, executed the lease in question. It con¬ 
tains, after the usual reservation, a covenant for the 
lessees to pay yearly at Michaelmas, and T^ady-day, the 
yearly rent of 2/., and the said duties, heriots, &c,; 
there are other reservations, such as a pair of fat capons, 
or Is. 6d. at the election of the person entitled to the 
rent, a heriot of 40^. and also-doing suit of mill at the 
mill of Lord Vernon, or other person entitled to the 
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inheritance. All these directions are strictly observed 
in the lease, yet how the penner of the lease was enable4 
to be correct in those reservations, but by the aid of the 
then subsisting, or former leases, I cannot readily con¬ 
ceive. But it seem® he is mistaken, tliough with the 
same guides, in the clause of re-entry for non-pay¬ 
ment of rent; for it is said he has unwarrantably, and 
without authority or power, given 15 days’ respite, and 
annexed a qualification that no sufficient distress can or 
may be had on the premises, whereby the arrearages of 
this 1/. half-yearly rent may be fully raised, levied, and 
paid. t 

And the question is, whether this lease with a clause 
of re-entry so qualified, is a proper and valid execution 
of the power created by the settlement ? Whether it 
be so or not, must depend on these considerations, viz. 
whether it is substantially conformable to the intention 
of the creator of the power, suitable and adequate to its 
object and purpose; and npt injurious or inconvenient 
to the persoti next in remainder or succession. 

I will not trouble your Lordships with cases, to shew 
that powers of this kind sliould receive a liberal con¬ 
struction. I ask only the construction of plain com¬ 
mon sense: but, as these ffowers pervade the settle¬ 
ments of all the great and potent families of the king¬ 
dom, it is important that the execution of them should 
not be avoided on slight or immaterial departures, even 
from a prescribed form, still less where no specific form, 
but a general direction is given. A prudent father, 
tenant for life, with such a power, makes his leases with 
the fairest intention; he provides for his wife and 
younger children by his savings and personal estate; 
his eldest son succeeds him, and, upon an objection of 
this kind, avoids his leases, and the personal estate of 
the father is exhausted to indemnify the lessees. This 
consideration would, I may presume, dispose your 

Lordships 



m 


IN Second Yba|i oe ©EO. IV. 

Eordships not to be rigid in the construction of the 
execution of these powers, but to give effect to them 
when they are fairly and honestly executed, and without 
injury, or sensible inconvenience to the remainder-ipan. 

What, then, did the maker of tljiis power ipean by 
the words “ so as there be containedi in every such lease 
a power of re-entry for non-payment of the rent ?” The 
maker does not say Vhat power, — he prescribes* no 
form of the clause. What is it, but a general direction 
to insert a clause of re-entry because of non-payment of 
rent, that is, where the rent is not duly paid? This 
general direction was never intended to be inserted ver¬ 
bally in the future lease; it left the verbal exposition 
and specific form of the clause to further care and pro¬ 
vision ; no conveyancer would think of transcribing the 
terms of this general direction. Besides, “ a power of 
re-entry” for non-payment of rent necessarily implies a 
selection of one out of several. It might be a power of 
re-entry at common law, or under the statute, or, what 
is likeliest of all, a power such as had been'inserted in 
ail former leases of the same subject, and in the very 
lease which was surrendered to make way for the pre¬ 
sent. I repeat it, therefore, that this general direction 
necessarily calls for the exercise of judgment in pre¬ 
paring the clause. I speak not of a definitive judg¬ 
ment, that must ultimately rest with a court of law, or 
equity; but of a judgment of the person who executes 
the power, or his conveyancer, as to what power is 
meant; the answer to which, to-me, appears obvious, 
clear, and necessary, — a power fit, suited, and adequate 
to the occasion. Then, what is the object and occa¬ 
sion ? The coercive means of enforcing the payment of 
rent: for my error, if it be an error, is this, that clauses 
of re-entry are intended for that purpose only, and that 
courts of equity uld, at no time, suffer them to be 
used for any other purpose; and that, if the clause of 
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re-entry in this lease had been unqualified, as it is con¬ 
tended it ought to have been, a court of equity would 
have enjoined the landlord, on payment of the rent in 
arrear, and costs; so that the remainder-man 
not have been at al^ the better for the unqualified 
Looking, therefore,^at this general direction as referring 
to the exercise of some judgment or discretion to be 
used in the formal execution of tibis power, let me con¬ 
sider in what manner a tenant for life most anxious to 


execute it with scrupulous fidelity, would act. He 
would consult his man of the law. This lawyer reads 
this general direction, he finds he must look into former 
or subsisting leases, to know, first, what lands w^ 
formerly letteu for leases; secondly, what the rents welfe 
before, and at the then moment; thirdly, what heriots 
had bee:^ heretofore reserved, what duties, what other 
reservations were to be made and secured. Could he 


forbear, or would he be bound to forbear to look into 
the clause for non-payment of these nominal rents ? 
Were he so bound, I should much regret that the law 
had established a rule which excluded the very best 
information he could obtain. But suppose that he must 
shut his eyes to those clauses in former leases and in 
tlie very subsisting lease of the same lands, he must, in 
the first instance, consider what is a fit and proper clause' 
for the purpose. He would naturally say, I cannot 
pen this clause hi the language of the settlement; and, 
if I make it without any qualification by a more obvious 
and easy means of obtaining the rent, I make it a re¬ 
entry at common law, with all the inconveniences at¬ 
tending it, and its ultimate control in a court of equity. 
He would, therefore, conclude that he had better take 
the statute of the 4th Geo. 2d. c. 2. for his guide, apd 
pen the clause in the manner which that statute seems 
to have pointed out, on a view of the law and equity 
applicable to that subject. I cannot be supposed to 

mean 
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mean that this first exercise of judgment in preparing 
a proper clause could ultimately weigh, if, in the exe¬ 
cution of the power, the latvyer had misconstrued its 
jtil^aning and the intention of the maker; nor can I be 
supposed to mean that the validity of the execution of 
the povver could properly be left to a jury; — the decision 
on that point could only be by a court of law or equity. 

I have said that the clauses for re-entry in the former 
and subsisting leases were a proper guide to the ex¬ 
ercise of discretion in preparing those clauses; but I 
say it, subject to the doubt which some may entertain; 
and, if I am not allowed to use that evidence, I do not 
feel that the argument in support of my view bf this 
question is much impaired; though, with that evidence, 
the point is decided. But 1 take this to be a case very 
different from Cooke v. Booths which I knowi; has been 
over-ruled by many subsequent approved decisions. In 
that case the Court of King’s Bench were called upon 
to put a construction on a written and explicit covenant 
of no ambiguity, or if any, of a patent ambiguity; it 
was a covenant to grant a new lease, on the dropping of 
one of three lives, for the lives of the two remaining 
and the third life under the same rents and covenants. 
But this is not a question on the language of a written 
instrument; it is impossible to contend, that it should 
be literally transcribed into the clause; it must have 
some modification: and, if you admit any, you admit 
the exercise of common sense and the consideration of 
the fitness and propriety of the power; and, to my 
apprehension, you admit enquiry as to what clause of 
re-entry the settlor meant. She has bid you look to 
former leases as to the lands so usually letten, the usual 
rents, heriots, services, and covenants for their recovery, 
and for doing suit at the mill; has she not, therefore, 
bid you look for what was the usual and proper clause 
of're-entry for non-payment of those nominal rents? 

This 
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This extrinsic evidence is not resorted to for the- puiv 
pose of explaining the written and unfolded language 
of an instrument, but as a guide how to unfold, and 
prepare a future instrument under a general direction, 
to observe in all paifticulars what had theretofore b^n 
done. That is the s'ubstance of all the restrictions.; — 
“ do, as has b^en done heretofore.” But I do not wish 
to involve the case in this discussion; though, for my 
own part, I think, the facts found by this special verdict 
and rightly admitted in evidence decide the question. 

As to the question arising on the assumption, that 
the giver of the power meant that the clause of re-entry 
should be simple and absolute, it is said, with great 
impression on many, that there is a manifest distino 
tion between a simple power of re-entry, and a power 
clogged, as it is said, with a conditiqn or troublesome 
qualification; but the question is not on a difference in 
terms, but on a difference in substance and effect; a 
difference which may sensibly injure the remainder¬ 
man ; not on a difference which leaves him effectually 
in the same situation, or, as I think, in a situation 
which may be proved to be better. To judge of this, 
let me suppose, that a clause, such as has been sug¬ 
gested, had been inserted in the present lease; — how 
would it have availed the remainder-man ? He must 
have begun by a demand of his rent of \l. at proper 
time and place. *■ It is hardly necessary to quote Co. 
lAtt. (a) to shew with what punctilious and expensive 
accuracy this must bo done; the preamble of 4th Geo. 2. 
sufficiently shews how much those niceties were felt as 
impediments. He must then, with as much trouble and 
expense serve his ejectment, and for a rent arrear of 1/., 
and he is immediately met, first, by the disgrace of such 
a proceeding, and then by a bill in equity, with a ten- 
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der of his 1/. and costs. I may presume, that it Was 
the knowledge and prevalence of this equity, that gave 
occasion to the statute 4th Geo. 2tU which empowered 
the courts of law to exercise the equitable jurisdiction, 
and provided, on the one hand, ah easier remedy for 
the landlord to enforce the payment of his r®at; and,’ 
to'the tenant, a more prompt and less e;$pensive relief, 
when powers of re-entry were abused. I do not con¬ 
tend, that this statute has taken from the landlord his 
right of reserving to himself a power of re-entry abso¬ 
lute; but, it excludes him from all benefit under the 
statute, if he does not pursue the steps which it points 
(Hit; and, when a question arises, as here, of a £it and 
proper power of re-entry for non-payment of rent, what 
better guide presents itself for the judgment of a man, 
who is to preparesgthe clause, than the directions of a 
statute framed on the view of all the legal rights of the 
landlord, and the equitable relief of the tenant? And, 
we may remember, that, when this power was created, 
the statute of 4 Geo. 2. had passed many years, and its 
operation was known and prevalent. 

My Lords, I have said, that the giver of this power 
meant by the words used, a power fit, and suited, and 
adequate to the occasion; that is, to itt proper and 
allowable use, the security and enforcement of the pay¬ 
ment of the rent: and, I take it for a clear principle of 
equity, that the landlord shall use it Tor no other pur¬ 
pose. But, two inconveniencles are pointed out, as 
affecting the remainder-man ; first, that of proving that 
there was no sufficient distress on the premises; se¬ 
condly, the delay and expense of a replevin. The first 
is applied to an estate for lives, where the rent is merely 
nominal and intended only to preserve the relation of 
landlord and tenant and the right to future fines. It is 
almost impossible to suppose property of that kind so 
dismantled as that the landlord should be put to any 
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difficulty to find a cow, or horse, or piece of furniture 
to pay a rent of 1/.: and, with respect to the second 
difficulty, the same may be said of the improbability of 
any replevin for so small a rent. But, the best answer 
is, that, if the clau|e of re-entry stand ever so absolute, 
the tenant, though nc would not be heard in equity to 
say that ther^ was a sufficient distress on the premises, 
could stay the procedings at law on payment of the rent 
and costs; for, I take it, that it was always and ori¬ 
ginally in the jurisdiction of a court of equity to relieve 
against clauses of re-entry for non-payment of rent, 
where the tenant was ready to pay the rent, or to give 
better security, if required, for the punctual paymenfcabf 
it; whatever doubts the courts of equity might entertain 
of clauses of re-entry for breaches of other covenants, 
where it might not be so easy to plgce the landlord in 
that situation with regard to his property, which he had 
a right, by all means, to secure to himself. 

My Lords, with respect to the cases cited, I shall 
confine myself to a very few observations on only two, 
— those of Coxe v. Day and Hotley v. Scot. With re¬ 
spect to the formej', I am reported to have expressed 
myself too strongly by saying, that it was contrary to 
law and common sense; and those expressions have 
been justly aiiiinadvcrtcd on by one of my learned 
Brethren. I do not recollect to have used such expres¬ 
sions, as applied to that case; but, if in the warmth of 
argument, any such expressions did escape me, I have 
only to regret that I have been so faithfully reported. 
This, however, I may say, that, from my manner of 
introducing ray own opinion, I could not fairly be under¬ 
stood to mean an attack on that authority so unbe¬ 
coming. I certainly mentioned that case as standing in 
the way of the present decision, and opposed to it the 
contrary decision of Hotley v. Scot^ that, in that equi¬ 
poise of authorities, I might more fairly exercise my 

own 
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own judgment; and I said upon that occasion, what I 
now repeat, that, notwithstanding the imperfecti^printed 
report of Hotleij. v. Scot, it is impossible to read 
Mr. Btttler's note, (whatever may be said of his then 
youth and inexperience,) and not tolsee, that the point 
of the effect of a qualification similar to the present was 
dis|inctly made, argue(| upon, and over-ruled; — Lord 
Man^eld saying, as I apprehend, with perfect accuracy 
and truth, that the clause was a reasonable one and 
conformable to the statute of Geo. 2 .; and that clauses 
of re-entry for non-payment of rent were, in equity, con¬ 
sidered only as the means of enforcing the payment of it. 
But, perhaps, your Lordships may think the case of Coxc 
V. I>ay distinguishable from the present. The observa¬ 
tion of my learned Brother, who first delivered his opi¬ 
nion, is material; and, in that case, there was no reference, 
nor necessity of reference, to former leases^ as to what 
lands should be letten, what ancient rents, what heriots, 
suits, duties, or services should be secured. ^ It was a 
power to lease any of the lands, with the single qualifi¬ 
cation, that the leases should reserve the best and most 
improved rents. 

The decision of the Court of King’s Bench in the 
present case, may be thought to throw some doubt on 
Coxe V. I>ay ; and, all the cases considered, the present 
is open to your Lordships’ decision. I humbly offer 
my opinion, that the lease in question lis not, for any 
reason that I can suggest, an invalid execution of the 
power. 

HicttARDS C. B. My Lords, the question arises 
upon a deed of settlement made on the marriage of 
Lady Verno7i, by which her Ladyship was made tenant 
for life with remainder to Lord Vernon, her intended 
husband, for life, with powers of leasing, which were 
given to each of them aS they should happen to be in 
VoL. IL R r possession 
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1891. possession of the prcmistis. One power is to lease the 

Smith ^ lands, in which there is no clause of re-entry 

•V, at all ; *the power mentioned secondly in the settlement, 
Doe, clem, jg grant leases at a rack-rent, with a proviso for re- 

JERSEY ^ 

' ■ * entry in case the ]^ent be in arrcar for 28 days; In that 

Richards C.B. case, there is a po^\er of re-entry required in the lease to 
be granted for non-payment of the rent; but,, there 
is an extension of the time froAi the days fixed f?Jr the 
payment of the rent to 28 days. The clause is tipi' b!*^ 
introduced into a lease, in which the rent and the 
occupation run together, and are considered as of the 
same value, the rent is paid and payable for the year, 
during which the enjoyment of the premises has been 
had; yet, by the power in that case, there is expressly 
an extens^n of 28 days given for the payment of the 
rent. The power now in question, my Lords, autho¬ 
rizes Lord and Lady Vernon, as each of them shall 
come into possession of the premises, to grant leases of 
such parts of the land as were then leased for life or 
lives, so as there be reserved the ancient and accustomed 
yearly rents, duties, and services. 

My Lords, it seems to me impossible to ascertain 
what lands were then leased for life or lives, without 
looking into the leases and other instruments, which 
were produced at the trial; and the production of the 
same instruments is equally necessary to show wiiat the 
ancient and accustomed yearly rents were. In this 
view of the case, as it seems to me to be impossible to 
consider the effect of these powers, without looking to 
the instruments to which I refer; it follows that, in my 
judgment, they were properly admitted in evidence at 
the trial. Then come the words of the clause in 
question, viz. “ and so as there be contained in every 
such lease a power of re-entry for non-payment of the 
rent thereby to be reserved.” A more general power 
can never be expressed: It is not clogged with any 

qualifi- 
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qualification; It requires only a clause of reentry “ for 
non-payment of the rentnot on non-payment of the 
rent. There is no allusion to an immediate entry Jbr 
or on non-payment of the rent, but a clause of re-entry 
generally for non-payment of the reAt. 

Now, my Lords, in this last case; which is the case 
before your Lordsliips, the lessee pays the fine conp* 
tracted for to the tenant for life, the lessor, at once — 
in the very commencement of the term. The tenant 
for life receives at that time the whole value of the 
lease and of the premises demised, except the nominal 
rent of 21. an7ium, and the small duties; and it 
can hardly be supposed it could be the intention of the 
parties to the settlement, in a case where the lessee paid 
all the value at the first instant, that he shotdd be in a 
w'orse condition than the lessee under the other power, 
paying rack-rent, who was not to pay any rent until he 
had enjoyed the possession of the premfscs; and to 
whom an extension of 28 days, beyond the time fixed 
for payment of his rent, was given. 

Now^, my Lords, Lord Vernon intending to execute 
this power, executed the lease in question, containing a 
power of re-entry for non-payment of rent, with this 
proviso, “ that if it shall happen at any time during the 
said estate hereby granted, that the said yearly rent or 
sum of 21. and every or any of the duties, services, re¬ 
servations, and payments hereby reserved, or any part 
thereof shall be behind, unpaid, or undone, in part, or 
in all, by the space of 15 days next over or after any or 
cither of the days or times, whereat or whereupon the 
same ought to be paid, done, or performed, as aforesaid, 
and no sufficient distress or distresses can or may be 
had and taken upon the said premises, w'hercby the 
same and all arrearages thereof, if any be, may be fully 
raised, levied, and paid,”—it shall and may be lawlul to 
and for Lord Vertiotif or the person to wdiom the frec- 
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hold or inheritance’shall belong, to re-enter ?^and the 
question before your Lordships is, whether t^*‘| 3 roviso 
is agreeable to the power, which directs, thal, in the 
lease, there should be a power of re-entry for non-pay¬ 
ment of rent ? ( 

There are two objections stated ; the first is, that, in 
the lease, the time for the payiipent of the rent ex-* 
tended to 15 days, whereas it is insisted, that the re¬ 
entry ought to have been immediate, and at the time 
when the rent was reserved to be payable. The second 
objection is, that the re-entry is given in reference to a 
want of a sufficient distress. 

i 

My Lords, it is clearly established, that the construc¬ 
tion of powers is to be governed by the intention of the 
parties who make them, that intention to be ascertained 
by a fair interpretation of the language in which the 
power is worded; in this case, Lord and Lady Vernon, 
uniting in marriage, may be considered, under their 
settlement, as owners of the estates; though, before 
marriage, it was her Ladyship’s property. By this 
setdement, they propose to grant leases to all who choose 
to take them upon the terms mentioned in the powers ; 
one of which, relating to the property under consider¬ 
ation, is, that the lease should contain a condition of 
re-entry for non-payment of rent. My Lords, it has 
been considered and has been ruled in many cases, that, 
in the construction of powers, the courts ought to bo as 
liberal as may bo; and more liberal in favour of a lessee 
where the power is executed by the person, out of whose 


inheritance the estate issues, than when executed by a 
third person, a stranger. It has been contended, that, 
in this case, the estate moving originally from Lady 
Vernon. Lord Vernon was to be considered as a stranger, 
and, that there ought, therefore, to be a greater strict¬ 
ness applied with regard to the lessee, than if he was 
originafly the owner of the estate; but I beg of your 

Lordships 
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Lordships to observe, that, in this case, Lord and Lady 1821. 
Vernon each of them, when in possession, the same 
power tOftgrant leases; the words of the power are pre¬ 
cisely the same as applied to each of them, and must 
be construed as much to apply to a l(|»se made by Lady 
Vcrnoiii as to this lease made by liord Vernon i andf Richards 
therefore, they must be construed with the same atten¬ 
tion to the meaning, as if the words w'ere applied to 
a lease by one or the other, and wo are bound to con¬ 
sider, in construction, the lease in question, as if made 
by Lady Vernon^ from whom the estate originally moved, 
and who may fairly be considered as in a situation si¬ 
milar to the case which I am about to mention, dnd, 
upon which, some of your Lordships can |iave no 
doubt. Suppose a landlord, seised in fee simple, enters 
into an agreement in writing with a man to grant him 
a lease for a number of years, with a right of re-entry 
for non-payment of rent at the time specified. Suppose 
a bill filed in a court of equity by one or the other of 
tlie parties for a specific performance of the agreement. 

The court would refer it to a master to settle the terms 
of the lease; and any gentleman, who has ever sat iif a 
court of equity, must admit, that the court will, if applied 
to, direct the insertion of a power of re-entry upon rea¬ 
sonable and usual terms; and, unquestionably, extend 
the time of re-entry to a reasonable time beyond the 
time fixed for payment of the rent; referring at the 
same time to a sufficiency or deficiency of distress, as in 
the present lease. I mention this case of an agreement, 
because it seems to me tQ apply very closely to the 
case before your Lordships. Courts of equity adopt 
the same principle and practice in hundreds of instances, 
such as leases by guardians of infants, committees of 
lunatics, and the like. The court so acts, because it 
executes the intention of the parties: and a court of law, 
in construing powers, is equally bound to adopt the 
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intention of the parties creating the power; and th^re 
is no difference in the construction of words in a*^Wer, 
and of words in any other instrument. My Lords, 
Doe, dem. suppose Lord Vernon had agreed to grant a lease pur- 

_* suant to his power,? and had not granted it; and there 

Ititbards was a bill in equity^filed to compel him, or by him, to 
compel the person who had agreed, to execute the lease 
according to the power; the court would, I doubt 
not, direct a lease to be executed with a power of re¬ 
entry upon the usual and reasonable terms, which would 
be according to its construction, according to the ia-s 
tentions of the parties creating the power; and, I pre¬ 
sume, f^e lease to be executed under the orders of the 
court would be similar to that which has been executed 
in Ihis case. I am more willing to refer to the pro- 
ceedings of it court of equity, because I am speaking in 
the pre^ce of those, who have, perhaps, more know¬ 
ledge anif experience, than any persons of the present 
or any former times. 

My Lords, I understand from extensive information, 
and my own experience, such as it is, justifies me 
in Believing, that the practice of all conveyancers has 
been consistent with what I have stated now, so far as 
the extension of the time is concerned ; and, if it be so, 
it certainly must be considered as founded upon the in¬ 
tention which is ascribed to the party making the power; 
for, it is obviouc, that, if the power, as it is contended, 
required a right of re-entry at the moment the rent was 
due, the enlargement of the time would be, in some de¬ 
gree, unjust to the reversioner, as it would cause a post¬ 
ponement of the day of payment: but the practice has 
been, I believe, so general, that it must be strong evidence 
of the intention ascribed; and so inveterate, that it 
would be very highly dangerous to aftbet it: and I have 
always understood that the Judges have always con¬ 
sidered an universal or very general practice amongst 
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conveyancers a sufficient ground for their decisions, 
thoHipl^ey did not entirely approve of the principles on 
which-the practice had proceeded. 

On this point, xdz. the extension of the time, I have 
been always inclined to support the lease, and 1 am of 
opinion that the objection ought not |o prevail. 

With respect to the other objection to the lease, viz. 
that a re-entry cannot fie had unless no sufficient dis¬ 
tress can be had upon the premises, I do not find, from 
the best inquiry that I have made, that any very general 
practice or understanding upon the subject, namely, 
with respect to the execution of powers, has prevailed 
amongst the conveyancers, and I have not bcen^ble to 
find that any decision has yet taken place, by which I am, 
in a judicial point of view, bound to abide. I must dln- 
fess, that I was, for some time, convinced bjlt^e reason¬ 
ing so strongly pressed by some of my learned P|Others, 
and that I formed an opinion on this part of%he case 
agreeable to theirs, from whom I am now under the 
necessity of dissenting; but your Lordships’ Commands 
have obliged mo to re-consider the case, and I feel great 
consolation in having had the opportunity, as I hope 
that I have been able to take a more correct view of the 
subject. 

The objection to the part of the lease, with which I 
am now troubling your Lordships, is certainly greatly 
supported by the inconveniences imposod on the rever¬ 
sioner ; but, if I am right in deeming the lease good, 
notwithstanding the extension of the time for the pay¬ 
ment of the rent, it must be because it is agreeable to 
the true intent and meaning of the power, though there 
are no words that expressly allow that extension. If so, 
it may be right to presume, that the words used in the 
power meant more than is expressed, and that any 
right of re-entry on reasonable and usual terms, so far 
as the extension of the time is concerned, is good. If 
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soy what prevents us from enquiring whether the 
terms arc reasonable and usual, I mean with respect to 
the distress; and from holding, that, if they are usual 
and reasonable, they are within the power ? It cannot, 

_ T think, be said, that the circumstance of the want of a 

sufficient distress be considered as imposing any 
condition either not reasonable or not usual. Every 
one's experience shows, that in leases in general, it is not 
only usual, but most general, and it cannot be supposed 
to be otherwise than reasonable; and the leases pro¬ 
duced in evidence, which, 1 think, were properly received, 
prove the existence of this clause in all of them, ^ap¬ 
plied to the power. 

It is observable, however, my Lords, that the power 
now q^er consideration is the first in the settlement: 


it requiresj^ in very general terms, that, in every lease 
pursuant, to it, there should be a power of re-entry 
for non-payment of rent, or because the rent is not 
paid; it does not specify any qualification or con¬ 
dition, and only requires that clause of re-entry without 
more, excepting for non-performance of the covenants. 
Now, my Lords, it is clear that the clause does contain 
a power of re-enjtry for the non-payment of rent, than 
which nothing in the world can be more general and un¬ 
restricted ; and under words so general, I humbly con¬ 
ceive, that there is in the lease a clause of re-entry on 
reasonable and usual terms. In a condition of re-entry, 
all that the law requires is to secure the payment of the 
rent, and re-entry is, as it were, penal; and, therefore, 
the clause in this lease, under the general words of the 
power, is nothing more than what the law would enforce 
and require; and therefore the clause is exactly agree¬ 
able to the power, as it is reasonable and usual. 

That the real olyect of the power of re-entry is to 
secure the payment of rent, is quite obvious; for a court 
of equity, acting on reasonable grounds, has always 

prevented 
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preirented a re-entry from taking place, if the rent is 
paid, though the time of re-entry has arrived ; because 
it was considered merely as a security for the payment 
of the rent. The maker of it cannot be supposed, in 
dii*ecting the clause of re-entry, to hpe intended really 
to destroy the interest given to the lessee, but to secure 
the repayment of the rent reserved to the reversioner: 
and now, by the 2d Geo. 2., the legislature has given 
a sanction to the clause which is used here, and directed 
the effect of it in general. Surely it is very difficult to 
imagine it is not a reasonable clause, since the legisla¬ 
ture has authorised it in an act of Parliament, made 
expressly for the purpose of assisting landlords,*and 
I apprehend that the clause must be considered as 
agreeable to a power which requires only a cl#ise of 
re-entry for fton-payment of rents. ', 

I beg here to request your Lordships’ attention to the 
the observations which I have made on the proceedings 
of courts of equity, which apply to this head as well 
as to the former; for, I conceive that those courts would 
direct a clause similar to that which is now in question. 

Now, my Lords, suppose this was a lease by Lady 
Vernon, it seems to me, that, according to the argument 
itself used at the bar, there would be very great diffi¬ 
culty in maintaining that the lease was not according to 
the power, as the estate moved from her ladyship, and 
therefore the construction of the power, "would be more 
favourable to the lessee; and if the words were the same, 
in the lease she might have made, as they are in this 
lease which Lord Vernon has made, the lease would, I 
think, be considered as valid; and there can be no 
different construction of the same words; for the con¬ 
struction, in both cases, must be on the intention 
ascribed to the parties who used them in the settlement. 

My Lords, the lessees are purchasers for valuable 
consideration under the settlement, and, upon the faith 
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1821. of the power in the settlement, they have paid the value 
of the estate for the term demised to them, except the 
small rent and duties, I am persuaded that every 
court must feel very desirous of supporting the lease 

_ executed. The clajiise objected to is reasonable, and 

RithardsC . B . perfectly calculated xo secure the rent. It is inserted in 
all general leases — it is sanctioned by Parliament — it* 
is, as I conceive, agreeable to the proceedings in courts 
of equity, which act on the intention of parties, collected 
from the instruments executed by them ; it is consistent' 
with all the other leases in the family, made under 
, similar powers. 

Under these circumstances, I confess, it appears to 
me, on the best consideration I have been able to give 
the case, that this lease is warranted by the words of 
the power in the settlement, and that the lease is 
valid. 


Dallas C. J. Dallas C. J. In answer to the question which your 
Lordships have been pleased to propose to the learned 
Judges, I am of opinion, that the lease in question is 
bad as not being a good execution of the power. 

Two objections arise. The first, as to the fifteen 
days : the second, to the clause providing as to distress: 
and the case has been argued at tlie bar, and considered 
by the learned Judges on the double ground of au¬ 
thority and principle; to each of which I shall separately 
advert. 

And, first, as to the fifteen days. The single case cited 
is of a negative nature; that is, one in which, though 
other objections were taken, this was not. And on this 
case, I think, a great deal too much stress has been put; 
for, without saying, at present, whether the objection be 
well or ill founded, good or bad, intrinsically considered, 
I will only observe, that, when it is seen how it weighs 
with many learned persons, now, that it is taken, it seems 

to 
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to me it is going a great way, indeed, to assume, that, if 
it had been taken formerly, it could not have succeeded; 
and, much too far to infer, that, its not having been taken 
is to be considered as proof, that, by common consent, it 
was treated as not fit to take. The more natural and 
rational supposition I should appreheijid to be, that it was 
n©t adverted to at the time; at least, this is the opinion 
I should form; for I know not on what legitimate ground 
of reasoning we can assume, that what appears to be so 
important wow, was considered and rejected as unfounded 
then. Still, however, let this case weigh as much as it 
fairlyj,*bught, it is admitted to be but negative authority ; 
and the question now occurring and requiring positive 
decision, it must be examined and determined on au¬ 
thority, if there be authority; and, if there be no autho¬ 
rity, then on principle. Such, then, is the only catee relied 
upon, with respect to the objection applying to the fifteen 
days. 

I come next to the provision as to there being no 
sufficient distress. And here again, in supjfort of the 
validity of the lease, one case only has been cited, viz. 
Hotleij V. Scoti as bearing directly on the point. On this, 
I shall not waste time by dwelling longer than, in this 
last stage of the discussion, I feel to be necessary; and, 
therefore, as to the imperfection of the report, the cha¬ 
racter of the reporter as such, the insufficiency and 
invalidity of the reasoning as reported^ and the other 
grounds of objection made by some of the learned judges, 
with whom I agree in opinion, to these I shall merely 
refer, repeating only, for myself, what I said upon a 
former occasion, and am not disposed on reflection to 
retract, namely, that, though the particular point now 
under consideration was not adverted to, then, in the 
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decision reported as it is, still, as it must have been dif¬ 
ferent, if the objection then and now made had been 
deemed vtilid, I think, that, in fairness, I must take it, 
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such as it is, to be a case adverse to the opinion I enter¬ 
tain. Taking it then as such, and trying it as authority, 
the only ground to which at present 1 am addressing my 
observations, the first objection to it is, that it is a single 
^case, not professing to be grounded on any that had 
preceded, nor appearing tp have been supported by any 
that had followed it; but, on the contrary, the only 
similar case, Cosce v. Da;y standing in opposition to it; 
for, as such I consider it, and, for reasons which I shall 
presently give. I need scarcely add, that such a case, 
dissented from as it now is by so many of the learned 
judges, admitted to be inconsistent with the decision in 
Coxe^v. Day, and, at all events, confessedly at variance 
with the observations and reasoning of Lord Dllen' 
AoroMgA, throughout the whole of that case, can scarcely, 
as mere authority, be considered of much avail. In 
opposition to it, I have said, appears to me. to be the 
case of Coxc v. Day. But here, again, I wish to deal 
correctly with the subject of authority; and though to a 
certain degree, (and to what degree I shall examine) Coxe 
y. Day must be permitted to operate, still, I think, it is 
not to be relied on, strictly, as mere authority, even in 
favour of my view of the subject: first, because if Hotley 
V. Scot was rightly decided, Coxe v. Day would be in 
opposition to it, and thus we should only have case 
against case; and further, that, with respect to Coxc v. 
Day, of the learned judges who now support the judg¬ 
ment of the King’s Bench, it is disapproved of by one, 
as to the grounds on which it stands, and expressly, and 
in terms dissented from by the other; and, lastly, be¬ 
cause being a decision by the same court by which this 
case was, in the first instance, decided, if tb be dis¬ 
tinguished, as it is contended it is to be, then it does 
not apply ; if not to be distinguished, nothing of autho¬ 
rity can result from two cases decided by the same court 
in opposition to each other. 


To 
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To dispose, therefore, of the whole subject of autho¬ 
rity, it appears to me, that, though these cases as cited, 
have afforded much matter for observation and argu¬ 
ment, they furnish nothing like authority, when cor¬ 
rectly considered, and in a judicial sense. A word or 
two, only, before quitting this part*of the subject, on 
what has been much r§lied oi\|p.s applied to the objec¬ 
tion of the 15 days, namely, the general prevalence of 
such leases to be taken as evincing, it is said, the sense 
of the profession, and the mischief that will result from 
now holding the objection good. I allow to these topics 
their height, and much weight undoubtedly belongs to 
them; but if, when strictly examined, the practice 
proves to have crept in against principle, and, 
pretended to depend upon any positive authority, I can 
only say, that, being bound to look at the objection, 
now that it is made, I must decide upon principle; and 
if principle and practice are at variance, practice must 
give way ; and, in this case, as in others, if the mischief 
be extensive, the proper remedy, if such there be, must 
be sought for and applied elsewhere. This, however, at 
most confines itself to the objection as to the 15 days; for, 
with respect to the clause of distress, it is not pretended 
to have any usage or practice in its favour; and the 
only decided case is directly the other way. And, with 
respect to practice, the extension as to the 15 days 
operating, I admit, in proportion to length of time, and 
number of leases, becomes, for this very reason, and, in 
the same proportion, stronger against the clause as to 
distress, inasmuch as in all such leases, no such clause 
is to be found; and my brother Holroyd, to whose 
labour of research and solidity of learning we are all of 
us, at all times, so much indebted, has informed your 
Lordships, that, on an accurate research, he has not 
been able to find, in the books of precedents, beyond 
one instance of such a lease, and that not appearing to 
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be adopted in common use. Practice is, therefore, not 
only wanting in its favour, but practice is the other 
way; and in this respect, practice and decision go hand 
in hand. 

I come now to consider tlie case on principle. And, 
first, I admit, that, if the power is to be deemed in¬ 
definite as to time, and, therefore, to be exercised in a 
a reasonable manner, leaving it to the discr^ion of the 
party by whom it is to be executed, to decide w’hnt is 
reasonable, it does not appear to me, that the giving 
15 days, in the way in which they are given, can be 
considered as unreasonable. In truth, I deem it quite 
immaterial to any real interest of tlic parties, or as to 
any substantial effect, whether 20i’. are to be paid by 
the on(;^.^nd received by the other, 15 days sooner or 
later j**'"^* and so, I apprehend, the party might have 
thought, had his attention been drawn to the point. 
But, when I am told of what the party really intended, 
as of an independent and substantive intention, collateral 
to the instrument itself, pre-existent, and having caused 
the power to be framed precisely as it is, I can only say 
I take the probability to be, if we could look to the 
mere matter of fact, that the party himself never enter¬ 
tained a precise intention of any sort on the occasion. 
The substantial purposes were to be accomplished ; the 
detail of execution was, of com se, left to others; and 
this may account for the difficulty that has arisen. 
Drawn as the power is, it was probably supposed by 
professional persons, that the former leases might bo 
looked at, and the clause in question, being found there, 
was adopted, and I agree, reasonably adopted, if such 
leases were to govern or might govern; but whether so, 
or not, is one of the questions in this cause, and which, 
if decided in the affirmative, would support the lease, 
as far as this objection goes, though, decided the other 
way, the case will still depend on the other general 
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grounds, and the lease may, notwithstanding, be valid. 
P’iftecn days, therefore, if time might be given, I should 
consider as not unreasonably given. 

In like maimer, as to the clause of distress, I see no 

actual injury as likely to result from it, in this particular 

case. I agree with several of the learned judges, that it 

is not likely that 20s. of half-yearly rent would be 

suffered, if demanded,* to renfain in arrear; or, if in 

arrear, that, in the case of leases upon fines, a distress 
* 

to the value of 20s. would not be found. But this is a 
way of trying the question, precluded by the very nature 
of the question itself. ^ The providing for a particular 
event, not only pre-supposes the possibility, but,even 
the actual occurrence of such event. It pre-supposes 
to provide for it. It anticipates and adapts i|^lf to it. 

The question, therefore, arises on what th^-ssparties 
have said and done, not on the reasonableness of doing 
it, or on the sufficiency or insufficiency, the weight 
and value, which we arc not at liberty to consider; 
and, therefore, without looking out of the instrument, 
but to the instrument, and searching in it for the intent 
to be collected from what is fhcre expressed, if suf¬ 
ficiently expressed ; in other words, treating the question 
as your Lordships desire us to treat it, that is, as a 
question of construction arising on the instrument, such 
as it is, — what is the legal effect of the lease compared 
with the power ? , 

And, first, to look to the power, agreeing, as I do, 
that the intention of the party must govern, as to be 
collected from the whole instrument. It directs a 
clause of re-entry for non-payment of rent; and this 
merely; nothing is said as to time, nothing as to dis¬ 
tress; nothing as to reasonable, nothing as to usual; 
notliing that refers to any former lease or leases in any 
way whatever, so as to furnish a rule; though reason¬ 
able and usual, ancient and accustomed, are terras to be 
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found as words of -reference in several parts of the in¬ 
strument, directly connecting themselves with former 
leases and for various objects and purposes. 

First, then, as to time. That time may be as 
perly fixed by the occurrence of an event, as by tlfe 
express specificatibn of time, can scarcely be denied; 
and when rent is made payable on a particular day, 
connected with a clause of re-entry for rent not paid, I 
can only understand not paid on the day when payable. 
In this there is nothing ambiguous, nothing deficient, 
nothing to be implied to complete what is expressed. 
Nor has it been argued, that,* if the lease had been 
drawn in the very terms of the power, it would 
not have been a proper execution of the power. But, 
it is said; in the same instrument, 28 days are given for 
payment on the leases at rack- rent, being a substantial 
and heavy rent, before forfeiture can attach for non¬ 
payment ; and it is argued, — could the party intend a 
provision so preposterous and harsh, as that forfeiture 
should become the immediate consequence of a half- 
yearly rent of 20s. falling into arrear? To which, I 
answer, that this suggestion of harshness appears to me 
to lie imagination, and nothing more; for what of real 
harshness is there in making an estate liable to for¬ 
feiture upon non-payment of a sum so small, as, from 
its very smallness, not to require time to be given to 
pay it ? Fifteeli days were scarcely necessary to put a 
party into condition to pay 20s. ! And further, w'hy 
the party to receive could not judge if time were to 
be given as to the 15 days, as well as to the twenty-eight, 
I am altogether at a loss to conceive. If at liberty, 
therefore, to conjecture as to intent, independent of the 
w'ords made use of, my conjecture would be, that the 
party liimseM* meant nothing as to the 15 days, beyond 
what he has said; that he meant only what he has said; 
and still less, if possible. Can I suppose, that he actually 

meant 
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meant time to be given, intentionally avoiding to decide 
wiiat that time should be; and this, merely toJeave it 
open to the discretion of another to decide for him, 
what he could just as well have decided for himself? In 
Me particular case, time may be of no moment any 
way; but, as applying to future cAses, and involving 
principles applicable to the coiistniction of all instru¬ 
ments, it becomes of real magnitude and importance. 
It is not in the operation of the clause, as it applies to 
the lease, treated as a valid lease, that any difficulty 
arises, but in the application of the^ lease to the power, 

with a view to the validity of the lease. 

f ’'. . * 

go further, and will suppose the question to b^ 

whether the power sliould not be so construed as to im¬ 
ply a reasonable discretion to have been intended as to 
time. In such event, it has been asked, who is to con¬ 
strue, what would be reasonable time ? Now passing 
by all the difficulties that may arise in this respect, I 
am willing to answer — the competent tribunal according 
to the nature of the case. But which, according to the 
case, is the competent tribunal ? This becomes a ques¬ 
tion. On the trial of this ejectment, was it the jury or 
the judge ? and though, in the result, which of the two 
might be ascertained, yet the result could only be got 
at through, as now, a doi^tful controversy; and this 
uncertainty as to tribunal, with the additional uncer¬ 
tainty as to result, that result depending on the uncer¬ 
tainty of opinion, which may be different with different 
men, and of which these proceedings have, in every stagey 
affbided ample proof, and, this day in particular, a 
striking instance, are all inconveniences introduced by 
holding the power to be indefinite, apd would have been 
avoided by framing the lease in the words of the power. 
One way, it would,be certain; the other opens, at least, 
to question; and it is this substitution of uncertainty for 
certainty, this rule of discretion, which throws open the 
VoL. II. S s gate 
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gate to litigation, that would otherwise be closed and 
fastened against it, that constitutes my fundamental ob¬ 
jection, so to understand and so to construe this power, 

therefore, the question be, whether reasonable or not 
should be implied, I should hold, that it ought not tet’ 
be implied, even if we were at liberty to imply it, framed 
as the power is. 

I come, now, to the second objection; and though, in 
one light, it is the most material, yet it will not be ne¬ 
cessary in this late stage of the proceedings to discuss 
it at any length; I mean, restraining the right to re¬ 
enter to there being no sufficient distress to be found on 
the premises. And, with respect to this, allfl have 
hitherto said as to time applies with increase of force. 
It is a further clog, not warranted by the orginal power; 
and it !s one which, as to possible injury, does not rest 
in speculation merely. The case so often referred to 
in the Exchequer forms a practical comment. When 
resorted to as a remedy, it shews the wrong which may 
result. The lessor of the plaintiff failed, because some 
obscure corner of the premises had not been searched. 
That case is this ; and, in a similar proceeding, the effect 
would have been or would be the same. To the validity 
of this objection, Coxe\. Da^ \s in point. It is so, 1 
conceive, in the decision; it is so beyond all doubt, us 
I apprehend, from what is said by Lord JLllcnhorougli 
throughout the ,w||ole case. Whether to be fairly dis¬ 
tinguished or not, in any respect^ I have already exa¬ 
mined, and will not repeat. The argument drawn from 
the statute, and the general nature of such a clause con¬ 
sidered as a mere security for rent, was brought forward 
then, as now; but was mentioned only to be over-ruled; 
the point not appearing to the Court to be sufficiently 
tenable to admit of discussion. 

To one or two other points, I shall now barely advert. 
1 can scarcely think that the question can be reduced to 


one 
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one of mere verbal consideration. But, if so, I cannot 
myself feel the difference between “ on” and “ for ;” 
“ Jbr non-payment of rent,” I consider to be equivalent 
to “ on non-payment of rentthough I have no hesi¬ 
tation in admitting, that “ on” and “ for” may be some¬ 
times different, and sometimes synopymous, and this 
depending on the context and the subject matter. But 
looking at the subjcct-mhtter, and, taking the whole of 
this instrument into consideration, 1 think there is no 
reason for distinguishing on the present occasion. In 
like manner, as to the term “ beneficial,” I conceive it 
to refer to the lessor or the remainder-man, and not to 
the lessee; and, so understood, if there be any weight in 
the observations I have hitherto made, such a reserva¬ 
tion would be less beneficial to the lessor than the direct 
clause, unclogged with any conditions as to tifhe or 
distress. Taking, further, the words of the power to 
apply to former reservations, and that, with this view, 
former leases might be looked at, it seems to me, the 
argument turns the other way. The power directs, that 
there be reserved the ancient and accustomed rents, 
or as great or beneficial rents, duties, and services, 
thereby letting in, I admit, the former leases as evidence 
of what rent was ancient and accustomed; and so, as 
to duties and services; but following up these general 
words with special and particular words, shewing the 
powers were not intended to include the,clause as to re¬ 
entry, particular words specially providing for this 
right, and in terms directing how it shall be reserved : 
and, having mentioned former leases as admissible in 
these respects, I will only further say, I think they were 
not admissible, except for the purposes as to which they 
expressly, or by necessary implication, refer. This is, 
indeed, a necessary consequence of all I have already 
said; and without, therefore, going at large into the 
wide field, which the argument in this respect has occu- 
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pied, but referring generally to the opinions tod reason¬ 
ing of those who think as I do, I will merely state the 
broad ground of my opinion, which is, that there being 
no ambiguity of any kind, nor any words of reference , 
to any other as former leases as connected with this 
subject, nor any generality of expression, so as to let in 
extrinsic evidence to restrain or qualify, or to exclude, 
but a clear, specific, and definite sense and meaning, 
such evidence is not admissible. This conclusion, it 
will be admitted, must follow, if the premises are well 
founded, but whether so or not depends, as Tar as my 
opinion goes, on the validity of the general grounds on 
whltli that opinion rests, and of which it is for your 
Lordships to judge. 

AbbO'^t C. j. I am of opinion, that the demise of 
the 5th September^ 180JJ, is not invalid. 

The objection, upon which it is now sought to avoid 
. the lease, is, that the clause of re-entry for non-payment 
of the rent is not such as is required by the settlement: 
and this for two reasons. First, because it allows to the 
tenant fifteen day^ for payment beyond the days men¬ 
tioned in the lease; and, secondly, because it is restricted 
to instances, wherein no sufficient distress or distresses 
can or may be had or taken upon the premises whereby 
the same, and all arrearages thereofi if any be, may be 
fully raised, levied, and paid. 

This objection is strictissimi juris, and, as such, is by 
no means to be favoured; though, if the strictissimum 
Jus be found upon due consideration to be with the 
objector, a tourt of law is bound to yield to his objec¬ 
tion. As I have already intimated, I think the right 
is not with the objector. 

In the course of the argument at your Lordihips* bar, 
your Lordships’ attention was called to a supposed dis¬ 
tinction in the construction of powers, between such as 

are 
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are created by the owner of the inheritance limiting a 
partial estate to himself, and to be exei’cised by him- 
self as owner of such partial estate, and such OT^are 
created by the owner of the inheritance, to be exercised by 
a stranger, to whom he may have limited a partial estate^ 
or to whom he may* have given th^power as a naked 
power, unconnected with any estate in the land. Such 
a distinction appears iifapplicable to the present case; 
because tlie owner of the inheritance has, here, limited 
a partial estate, first, to a stranger, and, secondly, to 
herself; and the words of the power must have the same 
meaning, whether the question had arisen upon an 
execution thereof by the stranger, or by herself. 

It was also argued, that the power of leasing being 
for the benefit of the tena#t for life, the qualifications 
and restrictions imposed upon the exercise of the power 
are for the benefit of the remainder-man; and, there¬ 
fore, that the clauses of qualification and restriction are 
to be construed most beneficially for the latter. This 
point, also, appears to have little weight in the present 
case; because, ^adverting to the amount of the fine paid 
upon the surrender of an existing lease, and to the 
amount of the rent reserved, I think, it cannot be sup¬ 
posed, that the purchaser of the present lease would 
have given one farthing less, if the clause of re-entry 
had been strictly confined to non-payment of the rent 
at the very day; or, that the estate of^the remainder¬ 
man would now be wdrth one farthing more, if the lease 
in question had contained a clause to that effect, instead 
of the clause upon which these objections have arisen. 

And, being of opinion, that the tenant for life could 
derive no benefit, and that the remainder-man sustains 
no prejudice as to the value of his interest, from the 
form in which the clause of rc-entry is found in this 
lease, I think, a court of law may reasonably regard 
^he interest of the tenant, the purchaser of the lease, and 
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pfftt such a reasonable and liberal construction upon the 
words of the power in the settlement as will give effect 
to tne lease, rather than yield to critical forms and 
subtil objections adduced for the purpose of defeating 
it. And this becomes the more important, if it be true, 
as has been suggested, that very many leases are in 
existence containing clauses similar to the present, and 
demised from ^wers expressed in language similar to 
that of the power from which this lease was derived. 
Considerations of this nature, certainly, ought not to 
control or vary the sense of plain and unambiguous 
Words; but they may be reasonably entertained for the 
construction of words of doubtful import; not merely 
by reason of the consequences of a decision in a [lar- 
ticular*'case aflPecting numerous other cases of the like 
nature; but because the fact suggested is evidence of 
the general opinion entertained by professional men 
upon the meaning of the words of a legal instrument. 

These words, in the present case, are “ a power of 
re-entry for non-payment of the rent to be thereby 
reserved.” And the first question is,‘“whether these 
words may be understood to mean a reasonable power, 
or must be confined to a power which the landlord 
may exercise, if the rent be not paid at the very day, 
and without regard to any property to be found on the 
demised premises, upon which he may levy his rent, 
and, thereby, 'fcompensate himself, at his tenant’s ex¬ 
pence, for his tenant’s neglect. 

If the words may be understood to mean a reasonable 
power, the only remaining question will be, whether the 
power of re-entry contained in this lease be a reason¬ 
able power. I shnll proceed, in the first place, to shew, 
that, in my opinion, the words in question may be under¬ 
stood to mdan a reasonable power. Non-payment is a 
mere neglect or default, and, if the words, “ a power 
of re-entry for non-payment of the rent,” are to be 
taken strictly and ad litcram^ they will import a power 

of 
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of re-entry for the mere neglect or default of the tenanf; 
but this cannot possibly be their legal import or e£^t, 
because, by the common law of England^ a ItSMUoi^ 
never could enter for the mere neglect or default of' his 
tenant in this-respect, under any power or clause in 
whatsoever language expressed. jS^ome act is always 
required to be done by the landlord, in order to entitle 
himself to ckercise his* power, and th# is required to 
prevent the tenant from being surprized or injured. 
This act, at the common law, was an actual demand of 
the rent on the part of the landlord. . And the common 
law required this demand to be in a most precise and 
peculiar manner. It was to be made just at the close 
of the last day of payment (allowing the tenant the whole 
day to prepare his money)^ at the time when so much 
day light remained as might be sufficient to view and 
count the money, and no more. It was to be made at 
the door of the demised messuage, if any on the pre¬ 
mises, and, if none, then at such usual and notorious 
place of resort where the tenant might reasonably be 
expected to be found, if he was not altogether absent ; 
and it was to be of the precise sum then accruing due, 
not including any former arrears, all of which, although 
due and recoverable by distress or action, were con¬ 
sidered as waived by the landlord on a question of for¬ 
feiture by his prior neglect to demand or enter for 
them. • 

Then, if the words of the power, or, rather, of the 
qualification of the power, contained in the settlement, 
cannot receive a literal construction, and be held to 
apply to a case of neglect or default, only according to 
their literal purport, they must receive some other and 
different construction, which must, in my opinion, be 
a reasonable construction, and a construction properly 
suited to the object and purpose in view; that is, to 
secure and enforce the payment of the rent, so that, on 

S s -i the 



•D. 

Doe, dera. 
.Iersey. 


Abbott C. 3, 



592 


CASES IN EASTER TERM 


1821. 

Smith'’ 

V* 

Do£, dem. 
JsRSSXf 

C. J* 


tbe:one hand, the tenant may not hold the land without 
to the prejudice of the landlord} nor, on the 
other hand, be dispossessed of it, if either himself or 
tlje land, which is emphatically said to be debtor for 
rent, presents payment or the means of payment with* 
out unreasonable delay or prejudice to the landlord. 

It has been objected, however, that, if the literal or 
strict meaning'pf the words be* not adopifed, no other 
meaning can be, because, as it was said, courts of law 
cannot i^ay what is a reasonable power or clause of re* 
entry. But, 1 conceive, that in this, as in all other 
cases,, courts of law can out what is reasonable, and 
that, in some cases, they are absolutely required to do 
so. Jn many cases of a general nature, or prevailing 
usage, the judges may be able to decide the point of 
themselves; in others, which may depend upon par¬ 
ticular facts and circumstances, the assistance of a jury 
may be requisite, and, wherever such assistance is re¬ 
quisite, there are ready modes of obtaining it. I will 
mention one instance, in which courts of law are re¬ 
quired by the legislature to discover and decide, if the 
point be legislated, a question upon the reasonable ex¬ 
ecution of a power. By the general inclosure act (c), 
a rector or vicar is enabled to lease his allotment under 
certain restrictions mentioned in the act, and, among 
others, so that there be inserted in the lease, “ power 
of re-entry on qon-payment of the rent or rents to be 
thereby reserved within a reasonable time to be therein 
limited after the same shall become due.” A lease of 
such an allotment must, therefore, provide, that if the 
rent be unpaid for some specified number of days .or 
weeks after the day of reservation, the rector or vicar 
may re-enter; and, if any question should arise, whether 
the number of days specified in a particular lease, be or 


(a) 41 Geo, j. c, X09. j. .38. 
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be not a reasonable time, the courts of law must neoes* 
sarily find some mode of deciding the question. > 

For these reasons, my Lords, 1 am of opinion, tlMi4 
the words of the clause in question may, and ought |o 
be understood to mean a reasonable power of re-entry. 
And,’ taking this to be the legitim^e meaning of the 
words, 1 proceed to shew, that, in my opinion, the 
power of re-mtry, contflined in the partitpular instance of 
the lease in question, is a reasonable power. Us^e is 
of great weight in considering what is reasonable; and 
it cannot be denied, that the power, of re-entry, as ex¬ 
pressed in this lease, is, in f(|rm and substance, such as 
was frequently found in leases before the execution of 
the settlement by Louisa Barbara Mansell which was in 
1757. This is a fact which must be in the knowledge 
of some of your Lordships, without recurring to the 
special verdict for information as to the leases of this 
particular estate. If any space of time could be allowed 
beyond the days of payment prescribed in the reserv¬ 
ation, the space of 15 days, which is the period allowed 
in the present lease, will not, I am persuaded, be 
thought an unreasonable space of time. Indeed, al¬ 
though this objection was pointed out, it was not so 
much insisted upon at your Lordships* bar, nor could 
be in the construction of a settlement allowing 28 days 
for payment in leases to be made at a rack-rent. The 
main stress of the argument was applied to that part of 
the clause in the lease, which narrows the power of 
re-entry to cases wherein no sufficient distress can or 
may be hod and taken upon the premises, whereby the 
rents and services, and all arrearages thereof, may be 
fully raised, levied, and paid. 

Upon this part of the argument, the case of Coxe v. 
Day (a) was quot^ and relied upon. It has, however, 
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182-1. Jb^ discovered, that the decision in that case is con- 
to a prior decision of the Court of King’s Bench 
^ in a case of Hotley v. Scot, reported in Lofft, and of which 
Doe, dem. atoorc correct manuscript note was also cited. This 
Jeiisey. earlier case was unknown to the counsel by whom 
Abbott C. J. Coxc V. Day was argued, and probably'^to the Court 
also; so that the decision of Co.ri: v. i^otivfiolly ^ 

free from question as to its own particular *cumst»n^4 
It was certainly not thought applicable to the present 
case by thiC two surviving Judges of the Court, when 
the present case was before them; and it is distinguish¬ 
able from this by the difl^encc of the language of the 
clause upon which it arose. For, in that case, the 
words of the clause were not general, as in the present, 

“ a po\yer of re-entry for non-payment of the rent,” but 
special, “ a power of re-entrj', if the rent be behind for 
the space of 21 days,” which w^ords do not so easily 
admit the introduction of any other qualification or 
matter as the general words of the present clause: so 
that, upoif the whole, the case of Coxe v. Day does not 
appear to contain a decision precisely in point to the 
present case. And, therefore, in respect of authority, 
the question still appears to be left open, — whether, in 
the absence of any words denoting a contrary intention 
in the mind of the framer of the clause, a restriction of 
the right, or power of re-entry to the absence of a suf¬ 
ficient distress he a reasonable restriction in a,lease like 
the present; for, if it be, then a*right or power so re¬ 
strained is a reasonable right or power of re-entry, and 
the introduction of such a right or power into the pre¬ 
sent lease, is a good execution of the leasing power 
contained in the settlement. 

8nch a restriction of the right had prevailed in prac¬ 
tice before the execution of this settlement in 1757. It 
was known find in use, though probably less general or 
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fr^iient, before passing the statute 4 Gro. 2. («), in 
If the effect of that statute be (as at least on 
learned person has thought) to alter entirely the cont- 
mon law, and to take away the right of re-entry un#r 
any circumstances of demand and tefusal of the rent, 
where a sufficient distress can be foimd, then, certainly, 
the'^expresvintroduction of the words of restriction 
^|not invUraate the lease, because it is only an ex- 
pircssion of a matter tacitly contained and implied by 
operation of law. But, supposing the statute not to 
have this effect, still, in my opinionj the restriction is 
reasonable in itself in a caseAke the present. The in¬ 
stances of proceeding at the common law by deffiand 
of the rent since the statute was passed are very few; 
the proceeding is in itself troublesome and diifficult, as 
will appear by the circumstances required, whiclj I have 
already mentioned ; it was, indeed, so troublesome and 
difficult, and found to be attended with so little benefit to 
landlords, that the statute was passed for their relief, sub¬ 
stituting the absence of distress in the place of demand. 
Can it, then, be said that the reversioner is unreasonably 
restrained or prejudiced by the introduction of a matter 
which the legislature has thought generally beneficial to 
landlords, and which, in all probability, he himself 
would have adopted, even if the terras of the lease had 
been stich as to have allowed him to act otherwise ? I 
say, that, in all probability, he wouldffiave adopted it, 
because, I presume,* his only wish, like that of every 
other reasonable person, must be to obtain the payment 
of his rent in the most easy and speedy manner. And 
whatever difficulty there may be in viewing a messuage 
or farm, so as to ascertain whether sufficient be found 
upon it to answer the arrears of a rent bearing, as in 
this case, a very small proportion to the annual value 
of the tenement, still I have the authority of the legis- 
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and of the experience upon which the statute 
” spying* this difficulty is less in 

practice than the difficulty of making each a demand as 
wdUld authorize a re-entry at the common law. If any 
thing more be desiH^d by the reversioner than a speedy 
and easy mode of securing and enforcing tHfe payment 
of the reserved rent, I should say, that he desifes/iilbre 
than the framer of the settlement in|i|ende^ib give,-an^ 
more than the law ought reasonaWy to allow. The 
power of re-entry, i^ whatever words it be expressed, can 
be exercised only lii one of two modes; that is, either by 
making a demand at the common law, without regard¬ 
ing the value of distrainable goods on the premises, or 
by ascertaining that no sufficient goods are to be found 
on the premises, without regarding a demand of pay¬ 
ment. For tlie reasons already given, I think the latter 
must be considered as the most effectual and beneficial 
mode; andi therefore, speaking generally of cases of 
this nature, I can discover no reason for resorting ta^i!, 
the former, except a hope (certainly not entertained in 
this particular case,) that the tenant, being taken by 
surprize, and not expecting a demand, may not lie pre¬ 
pared fen* immediate payment in money, and a desire 
to take advantage of his want of preparation, and .de¬ 
prive him of the residue of his term, or harass him 
with a law-suit. To such a motive a court of 4aw will 
never lend its aid. And a construction calculat€^%i 
give effect to such a m^ve woiiltf be contrar;|»s*to the 
general principles of the. law. And it ought notlto be 
omitted, that the present question arises upon the con¬ 
struction of tliiit part of a leasing power which i» 
intended to create a forfeiture of the lease executed 
under the power. It is said in our books, that forfei¬ 
tures are odious in the law, and this is the reason 
assigned fo^ requiring so much formality and precision « 
in the demand of the rent at the common law. And, 

for 
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for the same reason, in addition to all others with w]^h 
I have troubled your Lordships, I think such 
struction ought to be piit upon the words of theilelR|- 
ment as will tend rather to the exclusion than to |^e 
inu'oductlon of forfeitures of the leases to be granted 
uj^der it. • * ^ 

^ jPop these reasons, I am of opinion, that the demise 
t^e 5th W^temb^ f803, is not invalid. 

‘ ..r 

The Lord Chancellor (a). Lords,- the ques¬ 
tion which is now brought before yiemr Lbrdships for 
decision, is undoubtedly a question of very great im¬ 
portance to the parties. We have to determine,* as I 
understand, upon the validity of a particular lease, 
which is stated in the special verdict. The decision 
upon that lease, however, will not only give validity or 
invalidity to the lease in question, but, as we have been 
informed by the bar, to the leases of a very considerable 
' jtnass of property. The Plaintiff, therefore, has a great 
interest in your Lordships’ decision; the‘tenants, of 
course, have a very considerable interest in your Lord- 
ships’ decision; but the interest in your decision is not 
confined to the landlord and the tenants, because, 1 
apprehend, that, if these leases are invalid, the tenants 
in this case, probably, as in a case from another part of 
the unifeed kingdom (I mean the case of the Qjicensherry 
heiltbs) will have a title to recover against the assets of 
the deenased lessor, *the value of their interests in the 

i % 

estatif. ^'But, however great the interest of any of these 
parties may be, it is most for the public interest that 
your Lordships should take care to rightly. 

My Lords, if I could hope, that, by asking your 
Lordships for further time, I could alter that opinion 
which, it is my duty to inform your Lordships, I have 
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entertained upon the question now before you, 

^ rather my duty, because, if it should appear 

^ t^-lyou to be hastily formed, it will d^rve the less at- 
Doe, dem. te*^^on,) or if I could, consistently with my other im- 

__ portant engagemenis and duties, ^e to find time, in 

Tixe Lorti. which I could lay ^Jown the humble statements I ai» 
CbhneeUor, j|q^ about to make with more method, ©r if I dlUtl 
hope to relieve myself from the jbmWwhich I do |aost 
sincerely feel, in maintaining an oi>^on upon this sub¬ 
ject, different froaS that which has been expressed by 
riSany persons, for whose learning and abilities I enter¬ 
tain the greatest respcct|' I should endeavour to press 
your ‘Lordships to delay hearing what 1 have humbly to 
offer to your Lordships’ attention. ^ 

My Lords, I must confess, that the habits^of nly pro¬ 
fessional life led me at first to entertain a very con¬ 
siderable surprize indeed, how, upon some of the 
questions agitated in this house, there could be any dif¬ 
ference of opinion any where. My Lords, * with respect 
to the authorities, your Lordships have heard observ¬ 
ations which are perhaps much more apt than I could 
})resume to offer to your attention, upon the conflicting 
cases Hof ley v. Scoty and Coxe v. Dayy aiul the nega¬ 
tive autiiority of the case before Lord Chief Justice 
WilleSy who, I believe, was a v(;ry great lawyer. Those 
authorities I shall not, 1 hope, be thought to treat with, 
any disrespect, v'hich certainly I do not mean, wl)^^ J 
avail myself of what has fallen from the two||earned 
Chief Justices in their observations on Cox 0 ty^lfpay. 

If Coxe V. Day is an authority one w^ay, Hotley v. Scot 
is an authority other way; and the judgment of two 
of the Judges in the court below on this very case, con¬ 
flicts with the case of Coxe v. Day. But, my Lords, 
such have been the habits of my professional life, that I 
cannot possibly think that wc have considered all the 
authority to-be taken into consideration upon this sub-.#’" 

ject. 
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jcct. My Lords, we hear of the practice of conveyan 
and that amounts to a very considerable authority! 

1 am justified iniiSihat assertion by the opinions t 
greatest men who have sat in Westminster Hall, whil 
am persuaded, in many instances, if matters had been 
T€S iMegi ec, would have pronounced decisions very dif- 
fait from those which they thought proper to adopt* 
if th^ey had not flotice of the practice of convey¬ 
ancers as authority’^ut, upon this subject, my Lords, I 
do not think that the unwritten authorities are fairly 
considered, when it is merely put, that such clearly is 
the practice of conveyancers f and I would take the 
liberty with very great respect (with respect toQ, more 
sincere i-han I really know how to express) to intimate 
an opinion that, upon cases of this nature, it might not 
be much amiss, if courts of la'w w'ould enquire a little 
more what has been done as well As said in courts 
of equity: not for the purpose of determining differently 
what are the points, but of determining how far men, 
who have sat in the courts of equity, have determined 
the legal point betbre they have applied themselves to 
those directions, and decrees, and orders, which they 
are daily ip the habit of pronouncing. My Lords, be¬ 
tween the year 1772, (it is a long while to look back to,) 
and a period approaching the year 1780, I spent many 
of the most j^rofitablc years of ray life in the office of a 
conycyancer; and I was led, at that timn to a knowledge, 
not onjl^of the practitc there, but of. what were the sen- 
limeq||i the great conveyancers of those days ; and I 
am as sure, I think, as 1 can be of my existence, that it 
never would have occurred to any one opi^em, if there was 
a leasingpow’er in any marriage settlement, requiring such 
a power as this, that to give the time of fifteen or twenty 
days would be an invalid execution of the jmw'er. 1 am 
sure all practice was the other way; and practice, my 
‘4 Lords, in tiiis respect is evidence of what is reasonable. 

But 
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Bafc the unwritten authority does not rest here. The 
power of leasing is often one which must be executed 
by trustees under marriage settlements. In 'Aose settle¬ 
ments in which they take the legal fee, it of course fiills 
on them; and in those in wliffih the legal estate is in 
the persons beneficially interested, the power of leasiji^l^ 
is often given to the trustees ^'preserve contiri^nt 
remainders 4oi*ing the minoritiespfl^ cestuique uses. 
In a great majorit|^f cases, I Can say, on my own 
knowledge, that the |iower does not mention any period 
of arrear before the re-entry is to be allowed. The 
trustees sometimes use tfieir own discretion in executing 
the power to lease; at other times they act under the 
direction of the Court of Chancery. In the first case, 
their uniform practice would form a weighty considera¬ 
tion here. In the second, where they act by the authority 
of the Court of Chancery, you must permit me, for my 
predecessors and successors, though not for myself, to say, 
in every one of those leases there is an authority of law, 
that that is a due execution of the power : because the 
Chancellor has no right to direct such a lease to be 
made, if^ when it is executed, it is not according to the 
power. He is a judge of law and equity, and, when he 
has determined as a judge of law that such is. a due 
execution of the power, then, and then only, he has 
authority, according to the constitution of this country, 
to direct such lease to be made by the trustees. Then, 
my Lords, I should be very glad to know, whe^r the 
whole practice of that Gpurt is not to be lookCTt at as 
practice fixing what is the legal construction of such a 
power to lease ? ' 

My Lords, it does not rest here; for, suppose the 
case put by one learned Judge, suppose the tenant for 
life, here, had agreed with this occupying tenant to 
make him a lease with a power of re-entry on non¬ 
payment ot rent, and he would not make it with a power 

of 
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of re-entry giving an extension of time, and then the 
tenant had filed a bill in equity to compel him to make 
a lease acco|ding to the agreement: — No Chancellor 
could possibly have directed a lease to be made with 
fifteen days’ time, in case of a non-payment of rent, uii- 
le^sjs he was satisfied, according to law, that would be 
a due execution of the power ; he could not have done 
it in any of the ca^s i|ii«vhich there has been such a de¬ 
cree made. T discTai^pi, for those who have goue before 
me, and those who are to come liter me, the charge 
that such directions were not mad<^ upon the authority 
of cases which have, at least, aaj.niuch authority, and a 
great deal more than those which have been state^ to 
your Lordships. 

Another authority is to be found in the construc¬ 
tion which the general inclosurc act has received. 
Rectors and vicars are, under the 3Sth section of that 
act, enabled to lease their allotments, so that there 
be inserted in such lease power of re-entry, on non¬ 
payment of rent, within a reasonable time, to iie therein 
limited, after the same shall become due. And, my 
Lords, we have acted under that statute ever since it 
passed; rectors and vicars have been making leases ever 
since, and I believe you w'ill find, that the universal 
practice has been to give days in the manner days are 
given in this lease. It is truly said, that a reasonable 
time is authorised; but, if my argument is correct, a 
reasonaliie time wou\^l have been authorised, if these 
words j|ad>not been introduced; and, I must add, that 
the words of the act answer the objection, that courts 
of justice cannot be required to ^ay what is a reasonable 
time; for, the legislature h^s, in this instance, expressly 
required them to do so. Suppose that, in a parish 
in wliich the rector or vicar has an allotment subject to 
this power, there are tenants for life, receiving allot¬ 
ments to be enjoyed according to the limitations of the 
VoL. II. T t settle- 
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^ttlement of that land, in respect of which the allotment 
is made, — What is the consequence m that ? The con¬ 
sequence of that is, that the powers of leasing in the 
settlements under which those respective persons’(lay 
, persons, not ecclesiastical persdhs) are made tenants for 
life, apply themselves to their whole estate after the 
allotment is made; and a most singular thing it would 
be to say, that fourteen or fiffeeh days is a reasonable 
time for a power of re-entry in a rector or vicar, but 
unreasonable in the tenant for life claiming under a 
settlement, which settlement, so far as it applies to the 
new allotment, is in fact made under that very act of 
inclosure. I say, therefore, my Lords, that your Lord- 
ships* decision in favour of the defendant in error, if 
not founded in peculiarities in the words of the settle¬ 
ment. would interfere With practice so long and so ge¬ 
neral as to make it one of the most mischievous that ever 
was pronounced. 

I will now, therefore, consider whether any peculiari¬ 
ties justifying such a decision, can be found in the set¬ 
tlement itself; and, here, permit mo to say, that I am 
going to comment upon this settlement, taking it for 
granted that it is understood on all sides, that this spe¬ 
cial verdict finds every thing that ought to be found, I 
put that upon the understanding of the parties. My 
Lords, we have had, in the course of argument at the 
bar, a great deal of argument on the admissibility of 
extrinsic evidence. Now, with “reference lo*^e»ifcrinsic 
evidence, my humble-opinion is, that this i^ase in 
which you%iust admit some extrinsic evidence; although 
I concede that, generally speaking, you muSt construe 
instruments by what is to be found within their four 
corners. That principle cannot apply here; for, when 
you are considering the question, whether a lease is con¬ 
formable to a power in another instrument, you must’*^ 
look into that instrument which contains the power; 

and, 
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and, if you must look into that instrument whidh coil* 
tains the power, ^en, in order to get at the true con* 
struction of the power itself, you must look at every 
part of that instrument; and, if the instrument which 
contains the power be referred to by the instrument 
which is the execution of the power; and the instru^ 
ment which contains the power, also refei’s you tp other 
instruments for its explanation, then you must lonk at 
those instruments, and by this chain they Income pai’t 
of the documents on which your decision, as to „the 
execution of the power, must be founded. 

I think, in this case, you might state it thus. Ilere 
were leases made prior to 1757; the settlement refers to 
leases which should be existing*at the time die new lease 
should be made, and it not only refers to the leases 
which should be then existing, but it refers, in that part 
of it which gives the power of making future leased to 
the leases existing at the time of the settlement. I do 
not carry it so far as to say you shall go into length of 
time to see what were the habits of leasing prior to those 
then existing leases; but, I say, you must go to those 
then existing leases, or it is impossible to collect what 
the meaning of that power is. Now, my Lord^ I say, 
also, that, tf the instrument in which the power is con¬ 
tained, shews what was the nature of the estates which 
the persons had who were making that settlement, you 
cannot shut your eyes against that part of the settlement 
in whkU ihat information is contained. 

Wiwtlptfese general observations,, your I^ordships 
will give me leave to call your attention to the facts of 
the case. A lady named Z/misa Barbara Mmmlt after¬ 
wards Louisa Barbara Vernon^ was tenant for life pf the 
estates, with several remainders over, and with a power 
in her, yi consideration of marriage, of revocatiem and 
'*^new appointment; and the special verdict states that, 
lippn the 20th of Julyt 1 757, she intermarrl^ with Mr. 
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Pkmon i that, before the marriage upon the 2d of 
1757 , she, by her deed, revoked all the uses contained in 
the will of Lord Marisel, concerning the said premises, 
and appointed and limited the same to the. Earl of 
Guilford and Charles Montagu^ and their heirs, in trust 
to hold the same,^ after the said marriage, to the use of 
the said George Venables Vernon for life, without im¬ 
peachment of waste, remainder to die said Louisa Barbara 
for life, without impeachment of waste, and after the de- 
terminatio^ of those estates, or either of them by for- 
foitdre or otherwise, in the life-time of the said George 
Venables Vernon and Louisa Barbara^ or the survivor 
of .them, to tlie use of the said Earl of Guilford, and 
Charles Montagu^ and their heirs, to preserve contingent 
remainders, and to permit the said Gemge, during his 
life, and afterwards the said Louisa Barbara, during her 
lifej to take the rents, &c. and after the decease of the 
survivor of them, to divers other uses for the benefit of 
their issue; and, in default of issue, to the use of the will 
of the said Louisa Barbara, and subject to the powers 
and limitations to be thereby directed and appointed; 
and, in the mean time, to the use of the said Louisa 
Barbara, her heirs and assigns for ever; and then follows 
the clause upon which this question principally arises. 
My Lords, before I state that, I will take the liberty 
to mention to your Lordships another head of authority 
which I confess has influenced me a good deal with 
respect to those,fifteen days. •Your Lordship^^novv, 
that, by a statute, tin^e some years ago, the legislature 
authorized the committees of lunatics, by authority of 
the court of chancery, where those lunatics were tenants 
for life with powers of leasing, to make such leases as 
the tenant could have made if they had been of sane 
>ind; anpi never had the least doubt, in consequence 
of the habits of my professional life, in directing theiC 
to ^make leases with this ordinary reservation of fourteen 

or 
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or fifteen days with respect to the time of forfeiting tile 
estate. I certainly did, however, think it right, in 
ference to the opinion which I understood was stated 
in the Exchequer Chamber, to check myself in that 
practice, and to take care that that habilt should no 
longer be acted on. So if a rector or vicar who had 
an allotment under an iuclosiire act had been a lunatic, 
it would have been necesSary for the court to have acted, 
and I should have given a similar direction:. 

My Lords, then follows the clause containing 
leasing power. But bafoi c 1 read this clause, 
prebend, that, where a power of this sort is giv^ 
in a marriage settlement, it is part of the contsact 
which all the parties in the marriage settlement are 
understood to enter into with respect to each othcFr 
It is their intention that is to be executed, and the tenant 
for life, when ho juakes a lease, acts according to that 
intention, as an instrument for the benefit of all those 
who have an intcTcst in the inheritance. He must, 
therefore, be con:udcre;l as acting wdth perfect hona 
Jidest and, in cases of forfeiture, you are not to be astute 
to find out a forfeiture, if the parties really are dealing 
bond Jidcf according to what they conceive to be the 
intention of the framers of the settlement under which 
they act. If they misconceive it, that will not do; but 
if a fair constnielion will aiitliorize you to say, they 
have not misconceived it, you are not tp look astutely 
to dei^t their execution. There were three species of 
estates o| which leases ivere t#lbe made under this- 
settlement; one o.fthem estates, as I understand, usually 
demised for lives, upon payment of a fine, which fine is, 
in truth, a great porlion of the consideratidli paid for 
sucli leases, and the sinnll annual rents and other ser- 
j^vices, though of some value, are of little value when 
'^Compared to the fine; they are a sort of rental, wh^ch 
is rather from time to time calculating a small fJUm of 
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1821. ‘ money off the estate, than paying the value of the estlatte. 
gjfiTH * species of lands are lands to be let at rack- 

V. rent for years absolute; and, with reference to them, 
Doe, dem, jg very easy to reserve a power of re-entry; and the 
’ third is of mines; with regard to which, unless con- 
Tbe 1^4 vcyances are more able at this time of day thamsome of 
thamettcr* old ones used to be in the last centurji it would be 
difficult to find out what sort of ‘fwwef of re-entry you 
could apply to them. Conveyai^ders are, thdreforc, in 
general, obliged to content themselves with alluding to 
proper and reasonable modes of working the mines. 
Then, one of the conditions to which wo are particularly 
to kttend is this, “ And so as on every such respective 
lease, demise, or grint, for a life or lives, or for 
years determinable on the dropping of a life or lives, 
thefe be reserved and made payable, diiVing the 
continuance of the estates and interest thereby to 
be demised, leased, or granted respectively, the ancient 
and accustomed yearly rents, duties, and services, or 
more, or as great or beneficial yearly rents, duties, 
•and services, or more, as now are, or at the time of de¬ 
mising or granting the premises so to be demised, leased, 
or granted respectively, were reserved or made payable 
for or in respect of the same premises respectively; or 
a just proportion of such ancient or the present re¬ 
served rents, duties, and services, or more, according 
to the value of the premises so to be demised, leased, 
or granted respertivelyand thten come thp ei!ffl^|»tions 
with respect to the ^riots, and the usual ^use, that 
these rents, duties, and services were to be for the 
benefit of the persons entitled from time to time. Now 
let us suppose ourselves sitting down to make a new lease, 

^ after the year 1757, of premises which, in the year 1757, 
were held under a then existing lease. Addressing our-^ 
s^ves toJthe execution of that power, is it possible to ., 
be' deniedj^ that, in order to see how the power should ^ 

be 



IN THE Second Y^ar qf G^iQ. IV. 

be executed, we must look at that existing lease which is 
' the lease immediately preceding that which wc are to 
make ? ^ do not carry it furtlicr j I do not say that we 
are to go back into the more remote periods of tlmc^ 
and see what was the habit in all time past: but, 1 say, 
wc arejjound to receive the evidence to which the lan¬ 
guage of the power refers us; to receive die evid^ce of 
the deed cohtaiaing 4ie*iiower. You must first ask, do 
you mean to demisd according to the ancient and ac¬ 
customed rent? You *must go there to kno^y what it is; 
and so as to the duties and services. Here ^e strong 
words here which always strgck me, that Jt is not 
necessary they should be the sajnh yearly rents, tlulies, 
and services, or more, but they miay be or be¬ 

neficial. I say I have a rigid, to look at this word, “ or” 
as beingi of some signification, when I find, in oUier 
parts of the lease, as “ great and beneficial.” This is 
to be “ as great or beneficialand I cannot help ex¬ 
pressing, that I entertain very considerable doubt whether, 
if this clause as to the distress had not been contained in 
the new- lease, the new lease for that reason would not 
have been bad. I agree with the Lord Chief Justice, 
that if the lease be in tlie slightest degree lesis 
ficial than the requisitions of the power, it is invalid. 
But, if this power authorizes me to make a lease, 
provided the rent is as beneficial, if I demise upon the 
same rent in the same way, do nof., I reserve you as 
a rent as fojmcrly ? 

Thcn,^Aiy Lords, come tli||e words, and let us 
suppose tliat they arc nccessaryj' “ and so as there be 
contained in every such lease a power of re-entry fpy 
non-payment of the rent thereby to be reserved.” And 
this occurs in aii instrument where, with respect to 
other property, upon which the best and mostimprqved 
yearly rent was to be reserved, and where, with respect 
. ' to that rent which was to be so reserved, (a rent which 
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was de anno in annum, and from half year to lltlf 
.j^ear, rendering to the landlord the value of the 
enjoyment), the authors of this settlement say, that 
there shall be non-payment allowed for twenty-eight 

j 

days. I take it, now, upon the first objection as to the 
fifteen days; and J ask, whether a power of rarcntry 
for non-payment of rent in fifteen days is .not a power 
of re-entry for non-payment df rent?** man ,|!ian 
deny that it is a power of re-entry<;® no i^n can deny 
that it is a power of re-entry for nos-payment of rent. 
It is not ijie same power as it would be, if it were twen¬ 
ty days or tw’enty-five days; but still it is a power of 
re-entry for non-paymliit of rent: and where are the 
words in the settlement on which the parties insist there 
shall be in the lease an unccaiditional power of re-entiy 
for ndh^paym^nt of renj ? Now, to recur agani to the 
impression that, old habits make on one’s mind, it would 
appear to me most astonishing, — previous to the 
agitation of this case, it did appear one of the most 
astonishing things to my mind, — having a good deal 
to do with decisions at law, that, if there wa^ a lea$e 
to be made with a power of re-entry, the lessor could 
insist^ should be a lease giving a power of re-entry at 
the day. I should say that was contrary to *the habit 
and usage of the Court; — speaking from that hal|it and 
usage, I say, the Court ought to decree in favour of the 
tenant, if he we;:e ‘wiling to execute a lease confining a 
reasonable extension of time for the payment^ ; 

and I cannot help thinlging that, from the cirlpmstance 
of pointing out the twenty-eight day* in the other case, 
you are bound to see a difference between the case of a 
reservation of a rent, which is the actual value from year 
tb year^ of the land that is occupied, (as far ns a tenant 
ever !paye the actual value,) and the reservation of a 
IfaCtt bir Nuith less value, but compensated by a l^rgi^ 
and when you consider the value of the lands 

and 
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aM the estate, as compared with the fine, it does ^ 
appear to me, that this deed affords sufiicient evidence^^ 
(particularly with reference to the words I have before 
commented on,) that, if the rent and fine arc as benefi¬ 
cial as those in the then existing lease, it would be a due 
execution of the power. ^ 

But that does not touch the question about distress, 

I ani^mit: uidest si^ far hs the same qualification of dis¬ 
tress may have been in the former lease; because, if the 
same qualificationr A)f distress was in the former lease, 
then the same arguments that you build on,,jgiyiiig the 
period in the former lease, apply to giving the distress. 
But, if the power of re-entry required by the settlement 
means a reasonable power of ro.<entry,’ and .if^that has 
been the construction usually put on itj it is the same as 
if the ^se was directly conformable to the power. I 
think that practice has applied that qualification to the 
reservation of a general power of re-entry j jand, as to the 
difficulty of determining what is reasonable, I know no 

diifbrence between determining what is reasonable on this 

<1 

subjecyt and on any other subjects; and on other subjects, 
every court has to determine it. With respect to the 
qualification of the power for re-entry by the sufficiency 
of distress, though I cannot agree with the learned 
judge^ who I think is as old a sage of the law as 
myself, (I believe he came to the bar in the same 


term ^th me,) that the statute -of Geo. 2. is im- 


perftti 
the sta 



t it is impossible .fpr me to deny, that 
■te of 4* Geo, 2. and the general inclosure 
act, and all the practice to which I have |)een allud¬ 
ing, do establish, beyond all question, that it is a 
reasonable execution of a power, even where this clause 
of distress is put in. And, my Lords, when .we are 
considering these circumstances, do let us attefid'a little 
to the extreme importance of the question us in 

one respect. My Lords, you are not merely in the 

execution 
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execution of a power to considev what is most bcncScidlf 
as between A the tenant for life, and B the remainder-, 
Than; but what is most beneficial to both and to each) 
with reference to the terms on which 'tenants are to be 
procured: and though, in this case, there is very little 
difference, perhaps,^ of convenience or inconvenience to 
the tenant, whether he is to pay on the day the rent is 
reserved, or fifteen days aftcrwiirds, yet, on the one 
hand, if thea-e be that little inconvenience, I say that is 
a ground why, if the words of the power contained in 
the settlement will allow you to give those days, you 
shall not say that is a forfeiture of the lease: and, on 
the pther hand, I say, though the qiianiuin of conveni¬ 
ence may be ever so small, yet that the principle pursued 
in deciding these cases, requires you to consider, not 
merely what is for the benefit of a person having an 
interest in one parcel of the inheritance, but what is 
for the benefit of the whole inlmritancf, and all the per¬ 
sons to take in it. 

There i» another way of putting it which is material; 
that is, if J am not wrong in my notions of the practice, 
to consider, if powers are to be executed for the benefit 
of all persons having an interest in the inheritance, in 
the first place, what will be the situation of persons who 
have those powers ? That is a most serious consider¬ 
ation. If you are to p,dopt it as a principle, that, in a 
settlement wher^ a power is given as nakedly in the 
terms of it as here, you are to exeaute that pj^wlr4n the 
precise terms, (and then you must take into ;^r con¬ 
sideration, that no tenant for Hfe, no trustee, nobody, 
in short, who has not an absolute inheritance in the 
estate, will ever think of executing a power without the 
direction of a court to tell him whether it is right or 
wrong,) ’’the inconvenience vrould be infiiiitely great. 
But I am of opinion, that these words of qualification.^ 
are words of course; (and I beg leave to recal the atten-' 

tion 
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twm of your lordships to the language pf Mr. Justice 
Bayley on this part of the case,) that this is an entry 
for non-payment of rent; and that the words of the- 
settlement do not prohibit such a clause for re-entry 
for non-payment of rent as is here reserved; I thipk, 
we have the authority of the legislature for saying, 
that the qualifications in this power are reason¬ 
able ; and, thei'efore, •on these ■ grounds, I shall only 
offer my opinion,- that these leases arc valid. Whether 
your Lordships may think proper to adopt that opinion, 
it is not for me to say; it is my duty to express that 
opinion, 

I 

0 

Lord Redesdale. — My Lords, I shall not trouble 
your Lordships at any length upon the question now 
before you; but, having attended throughout the dis¬ 
cussion of it, and having, from a very early period of 
life, had much converse with that part of the law which 
enables me more particularly to consider cases of this 
description, (I moan conveyancing,) I think it my duty 
to ofiei? a few words to your Lordships’ consideration. 

My Lords, with respect to what has been said as to 
general opinions upon the subject, and as to the prac¬ 
tice of conveyancing, I cannot agree with much that has 
dropped; because I do conceive, that the law has fre¬ 
quently been decided, even in the construction of acts 
of parliament, upon what has been the general under- 
standufg of lawyers to the true intention of those acts 
of parliiment: and 1 will instance such a case under the 
statute of jointure. Y< 3 (pr Lordships’ House determined, 
in the case of Drury v. Drury (a), that a rent charge 
settled on an infant was, within the statute of jointure (5), 
a good bar of dower; not because such was the literal 
interpretation of the statute, but because suck had been 
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,the constant practice of conveyancers and others touch¬ 
ing the subject: and it was expressly upon that ground, 
that your Lordships’ decision at that time went; and I 
do conceive it is of the utmost importance that your 
Lordships should guide your judgment by that criterion, 
whenever it can be applied; for, otherwise, my Lords, alt 
property ’must be in hazard. My Lords, it is more 
especially of importance with rcgft.rd to marriage settle¬ 
ments. They are ordinarily prepared by those persons 
who employ their minds in the construction of deeds j 
and what persons of that description consider to be the 
law, acted upon for a length of time, and not dis¬ 
puted, in courts of law, should be taken to be the general 
impression upon the minds of lawyers upon the parti¬ 
cular subject. How arc you otherwise to understand 
the intent of parties in a settlement, which really and 
truly is as much, I may say, the view which the person 
who prepared if has upon the subject as the view of the 
parties; for the parties to a certain degree are ignorant 
of the words that are used, unless so far as they arc 
advised by the persons whom they consult; and, there¬ 
fore, the .practice of conveyancers upon subjects of this 
description is, I conceive, a most important consider¬ 
ation, and, wherever that has jirevailed for a great length 
of time without impeachment in a court of justice, 1 take 
it, it ought to be considered as a true exposition of the 
law. 

My Lords, I have thought it necessary to say so much 
upon that part of the case which has been just be^lfee your 
Lordships, because, 1 think, it wlbld be highly dangerous 
to treat it in the manner in which it has been treated by 
a learned judge; and, with great deference, I cannot 
agree to wliat the learned judge said, because I think 
that practise most important to the consideration of the 
case, if you wish to preserve property to persons who 
are in possession, which may be defeated upon the con¬ 
struction 
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stvuction of deeds a^d instruments, unless you give them 1,821. 
that construction which Lawyers have constantly put 
on them, though not conformable to the precise rule, ^ 
supposing that language to be literally understood. Doe, dem. 

My Lords, with respect to the case before you, it Jersey. 
docs appear to me, that it is necessary to consider, for £ori^ 


the purpose of the final decision of this question, only ^detdaU, 
the very words of the settlement under consideration. 

My Lords, words* used in an instrument of this descrip¬ 
tion must be construed according to the subject to 
which they are ai)plied. The words here used, and 
which arc in question, are applied to a power over a 
particular description of property; the power is one of 
three powers applying to three descriptions of property, 
and varying according to those three decriptions. First, 
of property which was under the settlement, let under 
leases for life or lives, or for years determinable upon 
life or lives; secondly, of property that consisted of 
lands not under such leases, but under rack-rent 
leases; and, thirdly, of mines. — Now, Lords, may 
we not conclude, that the persons who formed this 
instrument contemplated these three species of property 
under the diflerent circumstances in which they stood ? 

And what is the manner in which they contemplated 
that property, which was leased for lives or years de¬ 
terminable upon lives ? what did they mean to give by 
the power as to that property ? They meant to give 
the aanxe power of enjoyment which was possessed by 
the fu^er owners of the property. By the nature of 
that property, no bcnq(pit would be derived from it for a 
considerable term of years, except by renewing the leases 
from time to time as they dropped; and, therefore, they 
gave a power to grant leases of that part of the property, 
reserving what had been before reserved in as beneficial 
a manner in all respects or more, giving the power to 
receive more, but not to receive less, not only as to the 

rent, 
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rient, but as to the services. In evwy instance of a par¬ 
ticular lease, every thing was to^ be reserved exactly in 
the same manner as it had been reserved by the prior 
leases, or at least not less beneficially. With respect to 
the second description of property, there the power is 
to lease at the best ^nd most improved rent. My Lords, 
the words are added, “ that can be reasonably had or 
obtained.*^ Does that word “ feasonably” really and 
truly, though perhaps introduced flrom caution into it, 
vary the instrument the least in the world ? Would it 
not be a sufficient execution of the power, if the best 
and most improved rent had been obtained according 
to reasonable estimation of the best and most improved 
rent ? But 1 should consider from that, although the 
rent reserved may not be the very best rent that could 
be got, yet, if it is fairly, and honestly, and reasonably, 
the best rent that can be reserved, without any fine de¬ 
rived by the person, who granted it, that it is" a good 
lease: the word “ reasonable,” though introduced in 
this part of the instrument, is a word merely of caution* 
and Would not alter, in any degree whatever, the con¬ 
struction of the power. 

My Lords, with respect to the two parts of the pro¬ 
perty, that which is on leases for lives or for years de¬ 
terminable on lives, and that at rack rent, there were 
introduced words with respect to a power of re-entry 
on non-payment/)! rent, the first is expressed in one 
way, the second in another way.* We find different 
terms used,, as it seems to me, for this reasoi#' With 
respect to the second descriptiolt of property, the words 
are precise, “ and so as in every such lease there be 
contained a clause of re-entry, in case the rent or rerfts 
thereupon to be reserved be behind or unpaid by the 
space of 28 days, after the times thereby respectively 
appointed for payment thereof.” These words are pre^ ^ 
else. Why were there not precise tvords in the other 

power ? 
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power? For this manifest reason, because the other 
power referred to existihg leases; it referred .to that 
which was the ordinary mode of executing tlie power 
with respect to such property, namely, that, on the 
dropping of one life, the lease shall be surrendered, and 
a new lease, precisely similar, be grafted for three lives. 
Why, my Lords, the powers of re-entry, which were 
contained in the formef leases of every description, were 
the very powers to '^hich the settlement meant to refer; 
with this addition, — that if, in any of the leases that 
existed, there was not a power of re-entry for non-pay¬ 
ment of the rent, they meant that such a power should 
be contained in future; and, therefore, the words there 
used are of loose description. I think it is a mistake 
to suppose the words are precise: the words are not 
precise: the words arc loose; and the great error, as 
it sebras to my mind, in the opinions that have been 
formed pronouncing this lease invalid, is in the sup¬ 
position that the words are precise, I repeat they 
are hot precise, and are merely a note or me¬ 
morandum intimating, that a power of re-entry is to 
be reserved; and if, in the former leases, such a 
power was not reserved, (and probably the person 
wlio made the settlement had not an opportunity 
to look into all the leases to see the form in which 
they were made,) then, there should bo such a power 
reserved; but, in any other respect, that they should be 
in conformity to the prior leases. My Lords, it appears 
in the ca^ of the lease in question, that thq power of 
re-entry was reserved in the former lease, not simply on 
the non-payment of rent; but it was reserved on the 
non-performance of the services, such as a service at 
the mill, a reservation of a capon; if the engagements 
were not observed, the power of re-entry extended to the 
whole. My Lords, taking it, therefore, that the mean¬ 
ing of the settlement was this, not to give any precise 

direction 
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pircction with respect to the nature of the power, but 
to give a general direction .in the nature of a memoran¬ 
dum, if I may so express it, that there should be a 
power, of re-entry, — is not that the natural construction 
of the words, and is not the construction, which is 
attempted to be jjut upon the words, a forced con¬ 
struction? an attempt to make them more strict than 
they really are ? ^ 

My Lords, suppose a contract ^as entered into be¬ 
tween two persons, one of them having the property, 
and the other willing to take that property, and that 
contract purported, that there should be in the lease to 
be granted under that contract, a power of re-entry for 
the non-payment of the rent, how would that contract 
be executed, if it was to be specifically performed under 
a decree of a court of equity ? Would a court of equity 
have ever thought they were compelled, under*the terais 
of that contract, by those words to require, that the 
power of re-entry should be a power of re-entry abso¬ 
lutely upoti the non-payment of the rent at the day, 
and without the common and ordinary provision, that 
it should only be in case there was not a sullicient dis¬ 
tress? Would not those words be construed by what 
was the common and ordinary practice? The common 
and ordinary practice, certainly, is to frame a power of 
re-entry in the manner in which the power of re-entry 
in this lease is^ framed. My Lords, what must have 
been in the mind of the convcyai«;er who prepared this 
settlement, when he inserted in the settlement the pro¬ 
viso, that a power of re-entry for non-payment of rent 
should be reserved without expressing more? Must he 
not have had it in his mind, according to the usual habit 
of persons of that description, that this was a species of 
note or memorandum which would have been expressed 
in a similar manner in the contract for a lease to be 
executed in pursuance of the settlement ? My Lords, I 

do 
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do, therefore, conceive, that, in this case, it mu6t*'be 
taken to be the intentioD of the parties to the instru¬ 
ment, not to be precise witli respect to the terms in 
which the power of re-entry was to be reserved,;, hut, 
merely, to give a note, signifying, that some power of 
re-entry should be reserved for non-payment of rent;- 
raeaning thereby that, ^wherever that power did exist in 
the former leases the same lands, it should be inserted 
in any new leases; and that, wherever no such power 
had been reserved, then, that a power should be inserted 
such as would be required under such a contract as I 
have described. 

A 

My Lords, the more I consider the subject, the more 
I feel convinced that all the doubt which lias been sug¬ 
gested upon the subject has been founded upon a con¬ 
struction, of the words of this instrument, which, I sub¬ 
mit, they do not by any means bear. They were not 
intended, as it has been supposed, to express precisely 
and positively what should be done. They were ip- 
tended to refer to the leases that had been previously 
executed of the same property, to provide that the rent 
should be reserved in as beneficial a manner in every 
respect as before; and that if there was an omission in 
the former leases of the power of re-entry, that a power 
should be given; that is, such a power as a court of 
equity would insert in a lease under a contract. 

But suppose it had not been a question before a 
court of equity, but ticfore a court of law, — suppose 
the person who entered into the contract had executed 
a lease, with a power in the terms in which’ the power 
is conveyed in this lease; or suppose, on the contrary, he 
had executed it with a power of re-entry upon non-pay¬ 
ment of the rent at the day, and the question had been — 
whether, in either of tlmse leases, in a court of law, 
the contract had been properly executed or not ? Would 
a court of law have differed from a court of equity on 

VoL. II. LT u the 
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the Bubjecty if they had said In what manner will a 
court of law execute such q^^ontract as this ? in what 
manner would a person who was employed as a con¬ 
veyancer . in the habits of business, have framed a lease 
under such a contract ?and then taken it to be a 
proper or an improper execution of the oontract, accord¬ 
ing to the interpretation given to that contract by men 
habitually engaged in framing such contracts ? Upon 
^he whole, therefore, it does appear to me, that the lease 
is a valid lease, because it is made, as it is found by 
the special verdict, in conformity to the other leases; 
and^I consider the words of the settlement, referring to 
those leases, to have the effect of saying in this parti¬ 
cular case — where there has been a power of re-entry 
for non-payment of rent, a similar one shall be reserved. 
If the question'had arisen, on the renewal pf a lease 
containing no such power, how the power of.jre-entry 
was to be reserved, then I should say, that iC was to be 
reserved ?jccording to the practice of the owner of the 
estate in letting leases of other parts. 

Therefore, upon the particular words of the settle¬ 
ment of 1757, and not upon any general view of the 
case, 1 conceive, that this lease ought to be supported, 
and, consequently, that the judgment of the Exchequer 
Chamber should be reversetl, and the judgment of the 
King’s Bench affirmed. 


The House, accordingly, on the motion of the Lord 
Chancellor, reversed the judgment of the Court of 
Exchequer Chamber, and affirmed the judgment of the 
Court of King’s Bench. 
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JpELL Serjt. moved for a rule nisi to discharge the 
rule for allowance of bail in this cause, on the 
ground of gross fraud ^and perjury; one of the bail, 
having sworn on th^^tli of February^ that he was the 
occupier of a house, which, but four days before, he 
had sworn to be his brother's. Pell referred to Gotdd 
V. Berry (a). Hut, 

The Court thought that case nothin point, and inti¬ 
mating that the plaintiff's remedy was by indicting the 
bail for perjury, Pell 

* Took nothing by motion {b). 


The court will 
not set aside 
the justifi¬ 
cation of bail 
on account of 
peijury subse¬ 
quently disco¬ 
vered, but will 
leave the party 
to his iiidict- 
xnent for per- 
jury. 


{a) I Chitty*s Rep. 143. , (i) Dallas C.J, was absent. 


Smith u. Wi]ltshire and Others. May 14. 

^ pRESPASS. At the tria before Burrougk J., Some con- 

Tanntm Spring assizes, 1821 , it appeared, that the 

t ^ ^ a warrant to 

Defendants, who wove constables, searched the Plain- search a house 
tiff’s house under a warrant for the discovery of f«M^ blad^oth 
some black kerseymere, which had been stolen. They stolen, 

found no black cloth, but they took cloth of other co- finding no 
lours, which they carried before a magistrate. Upon tJSt^cS*of 

other colours, 

and carried it before a magistrate, refusing, at the same time, to tell the owner of the 
house searched, whether they had any warrant or no: Held, that they were within the 
protection of the stat. 24 G. a. c. 44.} and that an action against them ought to have 
been commenced within six months after the grievance complained of. 

VoL. II. X X being 
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1821, being asked whether they had a warrant, they refused to 
^TH ' answer. The action not having been brought 

V. within she months after the aMIged trespass, it was con- 
tended, that the Defendants as constables were protected 
by the statute 24 G. 2. c. 44. s. 8.; and the jury, under the 
direction of tlie learned Judge, found a verdict for thh 
Defendants. 

r 

Pell Serjt. on a former day inoV^ that this verdict 
should be set aside, and a new trial be granted, on 
the ground that, as the Defendants were specifically 
authorised to take black cloth, in taking any cloth other 
than, black they were not acting as constables protected 
by the statute, but as mere unauthorised trespassers, so 
that the jury should have been directed to find for the 
Plaintiff. He cited Price v. Messenger' (a) as expressly 
in point; and contended that^ unless the PlainlifF was 
bound down by the last case of Parton v, Williams (b% 
the previous cases of Money v. Leach (c), Milton v. 
Green (d), Pell v. Oaldey (f), Postlelh'waife v. Gibson 
shewed that the protection of the statute only extended 
to cases where constables were acting in obedience to 
a warrant from a magistrate. 

The Court having taken time to consider, 

Dallas C. J. now delivered the judgment of the 
Court. This is an action of tre^ass for breaking and 
entering the Plaintiff’s house, and seizing his goods; 
and, also, in another count, for seizing his goods only, 
brought against constables and others acting in their 
aid. The Defendants produced at the trial a warrant 
of a justice of peace, commanding them to search the 

{a) {d) 5 jEflj/, »33. ■ 

3 jB ^ A. 330, (e) i S. 259. 

(f) 3 5«rr. I74»* (/) 3 
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Plaiatiff’s house for certain cloth suspected to have been 
stolen, and to seize it. They, accordingly, searclied 
and seized certain cloth strictly falling within the 
description of the warrant. The action was not brought 
within six calendar months from die time of seizure. 
The question is, whether the Defendants are entitied 
to the benefit of the statute 24 Geo. 2 ,( 0 ;)? We we‘of 
opinion that they are. * 

The case of Pa^i v. IVilliams and others (i^), is in 
point, where the Defendants^ having a warrant to seize 
the goods of A.^ seized by mistake the goods of J5., and 
the Court held the action ill brought after the lapse 
of six calendar months. All the judges then held, that 
the 8th sec. of 24 Geo. 2. was intended to give to con¬ 
stables, some benefit not given by the 6th section, observ¬ 
ing, that the 6th section protected them absolutely and at 
all timel against any action for acts falling wthiii that 
section, namely, acts done in obedmice to a 
and that it was nugatory to limit to six mmiths by the 
8th section, actions, which, by the 6th section,* could not 
be brought at all. It is true, that, in Parton v. Wil¬ 
liam, the case of Price v. Messenger and another (c) 
does not appear to have been cited, where the Defendant, 
having a warrant to search for and seize stolen sugar, 
seized certain sugar whidi was not stolen, and also 
certain tea and nails; and where cate of the judges is 
reported to have said, that, when the defendants seized 
the teas, they were not a<;ting in obedience to the war¬ 
rant. But that point did not there arise; for the 
Defendants had sufiered judgment by defiiult as to the 
teas and the nails; and the decision was, that the 


mh 


Smith 

V, 

Wiltshire. 


(f) a B. 


C. 4A* ^ 

(^) 3 6. d.330. 


Xx 2 


Defend- 



^ CASES IN EASTE®.< fERM 

1821. Defendants did aet in obedience to the warrant, within 
sect. 6., althouffh the sugar seized turned out not to 
have been stolen: and no ciifestion whatever arose on 


WiLTSHiBE. sec. 8. 


The only case, therefore, that militates against Parim 
V. WiUiams, is the case, which was there fully considered 
of Postlethsoaite v. Gibson {a). That, however, was only 
the opinion of one very learnfcd ^udge at nisi prins, 
and is the less to be regarded,* li^use the Plaintiff 
there ultimately submitte^to be n^-suited, so that the 
opinion could not afterwards be questioned, 'rhat case, 
therefore, was properly disregardetl in Parian v. Wil¬ 
liams, 


In Parton v. William, the court did not expressly 
decide that the 8th sect, applies to all cases of con¬ 
stables acting as such, but we think that their reason¬ 
ing extends to *such construction, and that sitft is the 
true cot^struction. The words as aforesaid, there refer 
either to the words immediately preceding, namely, for 
any thing '•done in the execution of his office, to which 
extent parties are protected by the sect. 8th, and it 
would be strange if constables were not equally pro¬ 
tected ; or else they are explanatory only of the word 
person,” and sect. 8, by the words “ or person acting 
as aforesaid,” means any person, not an oiHcer, who acts 
by order and in aid of an officer. Godin v. Ferris (J), 
in trespass, md^Saunders v. Saunders {c) in trover shew, 
that, when a statute limits the time of bringing any 
action against an officer to a certain time, from the time 
of the act by him done, the time must be computed from 
the original seizure of the goods. 


* 


{a) 3 Esp, »a6. 
(J>) i ft, Bh lA* 
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Between. Ewzabeth Muhthwaite, John Mac- *3 
PHER30N, and Charlotte, his Wife, and 
Others, * - - - v Plaintiffs; 

AND 

George Barnard, •Maria Barnard, Charles 
MuRTHWAiT^-tf* John Cuthbertson, and 
Others, ^ - Defendants. 

And between George Barnard, an Infant 

(by his next Friend), - - Plaintiff,; 

and 

Elizabeth Murthwaite, ’John Macpherson, 
and Charlotte, his Wife, John. Cuthbert- 
soKli^fand Others, - ' Defendants. 

J'HOMAS MURTHWAITE, by his last will and Devbetothree 
testament, duly executed and attested, s& as to pass 

freehold estates, devised to Mrs. Margaret Murtkwaite, leasehold, and 

Mr. Jo//« copyhold 

estates, and 

all his personal estate, in trust, to pay legacies and annuities (the annuities 
to be paid, out of his ^percent, stock), and all the rents, issues, profits, divi¬ 
dends, interest, profits and produce of the residue of his estate and effects, to his 
three nieces, E. M., M. M., and C. iW., share and share alike, for the term of their 
respective lives ; and after the decease of them, or either of them, that the lavrful 
issue of them, and each of them, should have his or her mother’s share of such rents^ 
&c. for life ; and if either^f the nleceN should die in the life-time of the other, with¬ 
out issue, the share of her so dying should be divided equally between the survivors 
of the nieces for their respective lives, and afterwards by the issue of the survivors of 
the nieces; and if all the nieces save one should die without issue,^ such one should 
liave the whole for her life ; and, after her decease, the issue of such niece, if more 
than one, should enjoy the whole, share and share alike ; if but one, should enjoy 
the whole alone ; such parts as were freehold to them, if more than one, their heirs 
and assigns, as tenants in common, and not as joint tenants ; if but one, to him or her, 
his or her heir;, and assigns. If all the nieces should die without issue, the whole to go 
Sh devisor’s next male heir of the name of A/., his heirs and executors. M, M. married 
G. B., who died leaving M. M, and one son. C. M, married, but had no issue. 
Two of the trustees died. A large surplus of personal estate remained, after pay¬ 
ing debts, legacies, and annuities. Held, 
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ist» That 
the surviving 
trustee had the 
legal estates in 
the freehold 
tenements de¬ 
vised. 

adly, That 
the nieces took 
no legal estate 
in the freehold 
tenements. 

3dly> That 
the son of G. 
B. took no 
legal estate in 
th()se tene- 


Mr, John Ciithberiscm, and Mr. John Janes, all his free¬ 
hold, copyhold, and leasehold estates, and' all his per¬ 
sonal estate and effects whatsoever; in trust, to pay 
thereout the several legacies and annuls in his will 
specifically mentioned, all which annuities, he thereby 
ordered to be paid** out of such sum as should be stand- 
in the 3 per cent, consolidated bank annuities in his 
name, at the time of his decease, ^^d that the said 
annuities should commence froin^^^Mmmediately after 
his decease; all the ren|% issues, dividends, interest, 
profits and produce of‘ idl the residue of his estate and 
effects, of what natule, kind, or quality whatsoever, as 
well* real as personal, which he should die seised or 
possessed of, interested 4n, or any way entitled to, at the 
time of his decease, he devised unto his three nieces, 
Elizabeth Murtkwaitc, Maria Murthwaite, and, Charlotte 
Murthwaite, d^lj^hters of his brother, equally to be 


meats, and divided between them, share and share alike," for the 
none If he sur- 0^' their respective natural lives, subject to such 
vived the three provision hnd disposition as was therein after provided, 
°** 4 tWy That the house and premises then in his occu- 

if the win had pation, with the furniture, plate, jewels, books, linen, 
cf^roenced implements of household then therein, and his 

words, « all Carriage and horses. And from and after the decease 

the rents, «cc.'* of them, or either of them, lie declared it to be his will 

age ^fore*^* meaning, that the lawful issue of them, and each 

these words of them, should have, and enjoy his or.her mother’s 

had been omit- gjjarg of such rents, issues, dividends, and profits, for 
ted, the three ^ 

nieces would 

respectively have taken under the will, in the said freehold tenements, estates for life; 
with cross-remainders between them for life, in the event of one or tM'O of them 
dying without lawful issue. 

jthly, That the said G. B. would now have an estate in tail in remainddli^ 
his mother’s one undivided third part of the said fteehold tenements, subject to 
divasted in p«t by the birth of other children of his jlrother, whether sons or daugh¬ 
ters ; ai^ mathe would have an estate in tail in the whole of the said freehold tene¬ 
ments,^h‘the event of his being the only issue of the three iwces living at the death 
0^ survivor of them, no other issue having been born. 



IN TK* ’^C^NO YeAB of OEO. IV. 

life, in like manner, and he declared it to be his further 
will and meaning, that if cither of his said nieces should 
happen to die in tlie life time of the others or other of 
them, withoul^issue of her body lawfully begotten, that 
the ^are of her.so dying without issue, should go to 
and be shai:ed, and divided equally between the sur¬ 
vivors of his said nieces, for their respective lives, and 
afterwards by tl^ law^l issue of the survivors of his 
said nieces, in liRj^a^her, and if all his said nieces and 
their issue, save^me, shon|^4ie without issue, lawfully 
begotten, then hp declared it t«|3i f)e his will and meaning, 
that such surviving niece should have and enjoy the 
whole of the rents, issues, dividends, interests,, and 
profits of such residue of his estate and effects, for and 
during the term of her natural life; and from and after 
her decease, he directed that the lawful issue of such 
surviving niece, if more than one,^iiGuld have and 
enjoy the whole of the rents, issues, d^idends, interest 
and profits of all such residue of his estate and effects, 
equally between them, share and share alike. And if 
but one, then that such only one should have and enjoy 
the whole of such part thereof as was personal, tp and 
for his or her own use and benefit. And to hold so 
much, and such part and parts thereof as were freehold 
to them, and each of them, if more than one, their heirs 
and assigns as tenants in common, and not as joint 
tenants; and if but one, then to such only one, his or 
her heirs and assign?, for ever. And that they should 
hold so much, and such parts thereol' as were copyhold, 
at the will of the lord or lords, lady or ladies of the 
manor or manors, of wiiich the same were holden, in 
like manner. And if all his said nieces should die 
'without issue, then frop, and after the decease of the 
survivor of them without issue, he devised the whole of 
such residue of his estate and effects, as well real as 
persona], and as well fieehold as copyhold, to his next 
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male heir of the name of Mui'tkwaite^ to hold to such 
male heir, his heirs, executors and administrators in like 
manner. 

Tlie testator died on the 2Sd Mtmmbet’, 1808, 
without having revoked or altered bis 
his said three niecest .^^^xabeth Maria 

Barnard, then Maria Mmikwaite, and Charlotte Mac- 
pherson, then Charlotte Murthi^ite, and Margaret 
Murthwaite, John Cuthbefh(m,^i&iiiY^vhn Janes, him 
surviving, and the testator his Sf|[a three nieces, his 
heirs at law^ and likewise hi£ bustomary heirs. 

Margaret Murthwaite, and John Janes, alone proved 
the will of the testator. 

Maria Barnard, then Maria Mwrtlmaite, in the year 
1809, intermarried with George Barnard, who died 
on the 5th October, 1817, leaving Maria sur¬ 

viving; and ^h^ was issue of the said marilaj^'only 
one child, viz. George Barnard, 

In the year 1814, Charlotte Macpherson, then Char¬ 
lotte Murthmite, intermarried with John Macphersmi, 
but they have at. present no issue. 

John Janes, one of the executors and trustees of the 
testator, died in the year 1814, leaving Margaret Murth- 
*waite, and John Cuthhertson his co-trustees, him sur¬ 
viving, and Margaret Murthwaite died in the year 1816, 
leaving John Cuthbcrtsm, and also her said daughters, 
Elizabeth Murth^ite, Maria Barnard, and Charlotte 
Maepherson, surviving her. ‘ 

A very large surplus of the testator’s personal estate 
and effects remains after paying his funeral and testa¬ 
mentary expen ces, and his debts and the legacieS|, and 
annuities bequeathed by him. 

Charles Mmilmaite, woujpL now be the next 
heir of the testator of tlW name of Murlh 
in case the said Elizabeth Mmrthnscaite, Charlotte Mac- 

pherswi. 
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pherson, and ^Maria Bamitrdi were now dead without 
leaving iMoe. 

On the hearing of this cause before the Vice-Chan- 
celloF, his directed this case to be made for the 

opinion of ^s Oour^ and that the questions should be, 

1st. estate and thp said John Cuth^ 

hertson^ th^e surviving trustee, bow has under the said 
will of the said testa|^i^ in the freehold tenements de¬ 
vised to the said John Cnthhertson^ 

and John JaneSi aa|^resai|p V 

2d. What estates the sl^lJfestator’s said three nieces, 
Elizabeth Murihvoaite, Maria Barnard^ and Charlotte 
Macpherson, respectively took under the said will of the 
said testator, in the said freehold tenements ? 

3d. Whether the said George Barnard now has any, 
and i|^a|^j^tate in the said freehold tenements, and 
what ^^e he will have in the free^llsSd. ^enements, in 
case he shall be the only issue of the three nieces living 
at the deatli of the survivor of them, no other issue 
having been born ? • 

In case the Court shall be of opinion, that by the 
will as above stated, the whole legal estate in fee simple 
in the freehold tenements, is now vested in John Cvth- 
bertson, then in case the will had commenced with the 
words, “ all the rents, &c.” and the passage before these 
words had been omitted, 

4th. What estates the said testator’s said three nieces, 
Elizabeth Murthuoaita, Maria Barnard^ and Charlotte 
Maepherson, would respectively have taken under the 
said will of the said testator, in the said freehold teiie- 
pien^s? and, 

^th. Whether the said George Barnard would now 
lany, and what estateib the said freehold teiiciiieuts, 
I'hat estate he wa^|P have in the freehold tene¬ 
ments, in case he shall be the only issue of the three 
* nieces 
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niec|s living at the death of%he survivcfr’^of them, no 
other issue having been born? 

Hillock Seijt. The three nieces of i^e deviior 
took estates’ tail in the freehold and copyhold estates, 
with cross remainders, ^md the personal property in 
thirds absolutely; for where a limitation of a freehold 
will carry an estate tail, in the* case of personalty, the 
first legatee takes absolute|^(a) 

The estates in the freej^l^ depeiji||iiipQl]k the meaning 
to be put upon the word ^uei the question being, whe¬ 
ther by that word is meant issue in the large and indefinite 
senses or only the immediate children of the nieces; and 
whether the limitations beyond the issue are to depend 
on a failure of issue generally, or on a failure <4 issue 
of the nieces at their respective deaths. Thl^^^tator’s 
general intention was, that all the issue of his nieces 
should take, and not that the propeity should be con¬ 
fined to their children only; he could not have intended, 
that if all the children of the nieces should die in their 
mother’s lifetime, leaving grandchildren, such grand¬ 
children should be excluded and the estate go over; and 
yet, this might very easily happen, if the nieces take only 
estates for life. There is no case in which such general 
words as the present have been confined to a dying 
without issue at the time of the death. The word issue 
is nomen collecHt^mi, and takes in the whole generation, 
ex vi termini, {b) Lord Bcanjclerk V. Dormer (c); Saltern 
v. Saltern [d ); Attorney-General v. Hird (e); Doe dem. 
Ellis^ v. Ellis {/); Crooke v. De Vandjcs («); Barlow v. 
Salter {}t)\ Tenny dcm. Agar, \.Agar,{i) 

(a) 9 Fe‘j. 203. (f) I -Bro. C.C. 170. 

(A) Per Halci in King v. Mel- 9 Easty 386. 

lingy I Ventr. *29. 9 

(t) a Ati. 308. \h) 17 Ves. 479. 

[d) t Atk. 3 t(i. (/) la£«.«/, a6i. 


• The 
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The cases of Tovter v. i$radle^ (a), Moe v. 

Forth V. Cha<pmanXe\ and others of a like n^ure, 
may be distinguished from the present, both as to 
th|r^ intent^n of the devisor and the expres^ns used. 

the general intent .of the devisor conflicts 
with some particular intent, the. particular intent 
must be sacrificed, King v. Burchett {d\ Bohiman v. 
Bobimon (e); and the Ylourt will pursue the construc¬ 
tion adopted in ^&eMem. v. Grew (y), and in 

Iknn dem* The trustees took no 

legal estate m the realty, r^4|ere was personalty out of 
which they might discharge all the legacies; and, ac¬ 
cording to the limitations in this will, the realty becomes 
vested by the statute of uses in the cestui que trust. An 
estate to trustees, in trust to let A. and B. take the rents 
and is ^n estate vested in the cestui qm trust. 

Bro. #6. tit. Fcqffmenti pL 52. Broughton y. Ijingley. (h) 
Kenrick v* JOord W* Beamlerk, (i) Doe deni, Leicester^ 
V. Bi^S ije) Bight dem, PhiUijips, v. Smith. (1) 

m 

Blosset Serjt. The trustees take an estate in fee; the 
nieces, estates for life, with remainder to 4;heir issue in 
tail, and cross remainders between them. G. Barnard 
takes a vested remainder in tail in his mother’s share, 
subject to be divested, in part, by after-born issue of 
his mother, and a contingent remainder in the share of 
bis aunts. The trustees take a legal estate in fee, for 
they have legacies aird annuities to pay, and it does not 
appear that the personalty will certainly be sufficient lor 


d) 3 2’, R. 143. 

7 T.R. 589. 

I P.Wms. 663. 
Ambler., 379. 

*i. ( . * Rvrr. 3 8. 

(/) % Wtls. 3Z2. 


C?) S 7 '. R, 299. 

(//) SalL 678./-. 

(i) sB.idP.iJS. 
(A) 2 Taunt. 109. 
(/) la East, 45J. 


1821 . 

MuaiM- 

WAITE 

V. 

Barkaou. 


that 



630 


CASES IN EASTEE TERM 


3821. 


MURXU- 

WAITE 


Barnard. 


that purpose, nor indeed,^ that it exists at all. They 
have also a legal estate, to support contingent remain¬ 


ders. The nieces take (illy an estate for life, because 
that is limited to them by the express and unambiguous 
words of the will. It is not necessary to dispute the 
cases cited on the other side, because they do not apply 
to first takei;^, where an estate for life is expressly given 
to them, and the remainder-mSn ^e as purchasers in 
tail; but they may applji, to the ^r^ainder-man, and 
shew that he takes in tail; for it nl|y be adniitted, that 
it was never intended th4%eir at law should‘take till the 
whole of the issue was exhausted; if so, the words /or 
life, a-s applied to the issue, must be rejected, and they 
must take in tail. 

The following certificate was afterwards sent. 

This case has been argued before us by ciiUl^cl: we 
have considered it, and are of opinion, 

1st. That John Cidhbertson, the surviving ^stee, now 

has the legal estate in fee siniple in the freehold tene- 
° ^ 

ments, devised by the will of the testator to Margaret 
Mnrthwaite, the said John CnthbcrUon and Jolm James. 

2d. That, consequently, the testator’s three nieces, 
Elizaheth Murihwaite, Maria Barnard, and Charlotte 
Macipher son, took no legal estate, under the said will, in 
the said freehold tenements. 

3d. And that the said George Barnard has now no 
legal estate in tlye said freehold tenements, and will have 
none at the death of the survivor*of the three nieces. 

4lh. That if the will had commenced with the words 
“ all the rents, &c.,” and the passage beforf^hose 
words had been omitted, the testator’s thr^ , nl^es 
would respectively have taken under the vyill in ttl^said 
freehold tenements, estates foi^life, with cross remainders 
between them for life, in the event of one or two of 
them dying without lawful issue. 


5th. 
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5tli. And that the ^orgc Barnard would ^o\v 
have an estate in tail, in remainder, in his mother’s 
one undivided third part of t^ said freehold tenements, 
subject to be divested, in part,*A>y the birth of other 
children of his mother, whether sons or daughters; and 
that he would have an estate in tail, hi the whole of the 
said freehold tenements, in the event of his being the 
only issue of the l^ree niepes living at the death of 
the survivor of themj '%10 othes^issue having been born. 


631 

1821. 

Murth- 

WAITE 

•V. 

Barnard. 


R. Dallas. 

J. A. Park. 

J. Burrough. 
J. Richaroson. 



CASES IN EASTER TERM 


1821 . 


May a3. 


MeDLYCOTT V, JoitTIN. 


Devise of land TJ IS Honor the Yice-Chancellor ordered the following 
case to be made for the opinion of the Judges of 

grand-daugn- ‘ ° 

ter, M., for this Court. < 

life; remain- ih..' 

der to trustees, during the life of j 4 . ikf., to support^ontil^tt’^maiiiders; remainder 
to all and every the children in tall, with cross-remainders between them in tail; and, 
in default of issue of all and every the children of the grand-daughter, to devisor’s 
daughter, B, C. M., for life ; remainder to such one or more of the children of B. 
C. M. as iJ. C. M.f by deed or will attested by three witnesses, should appoint for 
their lives ; remainder to all and every the child and children of such daughter or 
daughters, to be appointed by B. C. M., as aforesaid ; and if only one should be 
appointed, to her and the heirs of her body ; and if more than one should be ap¬ 
pointed, all of them to take their mother’s shares, per stirpes, as tenants in common, 
and not as joint-tenants ; with cross-remainders between them, the chijdri^of such 
daughters, as to their mother’s shares in tail; and, on failure of such issue of any 
one or more of such daughters, with cross-remainders to tlie others of their issue ; 
and in default of appointment, and of atty appointment not exhausting the whole 
fee, the land, or so much as should not be exhausted by appointment^^ iJ. C’. M, 
for life ; remainder to all her daughters for their lives, with cross-remS^wl^s for life 
between them ; remainder, tiuring the lives of the daughters of B. ui'M. and the 
survivor, to support contingent remainders; and, for default of issue of any or either 
of the daughters of JB. C. M., to B. C. M. and her heirs. 

A. M. died, sole and intestate, leaving B. C. M. her heir at law, and heir at law 
of devisor. B, C. M. has nine daughters, many of whom are married and have 
issue; Held, 

I. That B. C. M. has in the lands an estate for life, with an ultimate reversion to 
herself in fee. 

i. That, in default of appointment, the d.iugliLer8 now living of B. C. M, have, 
respectively, in the lands estates for life In remainder, as tenants in common, with 
cross-remainders amongst -themselve? for life ; with remainders to themselves in tail, 
re.>pectively. . 

3. That, in def^lt of appointment, the grandchildren of B. C. M. have no 

estate in the land-.. ^ 

4. That B. C. M. has power by appointment to designate which one^^r liiore 
than one of her daughters, is, or are, to take under the will; that if more^ih one 
are designated, they w'ili take under the will as tenants in common for^Wj wiUi 
remainder to their respective children, as tenants in common in tail; vraflfep-oss- 
remainders between them (the children of the appointed daughters), m tali'!: 
such cross-remainders to take place, as well with regard to the shares of their 
respective mothers as with regard to the shares of their aunts, in the event of a fail¬ 
ure of issue of any of the aunts. 


George 
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George Hill, late one o||Ljs Majesty’s serjeants at law, 
made his will in writing, in me following words(«): “This 
is the last^ill and testament of me George Hill, of Rowell, 
one of his Majesty’s serjeants at law. I devise my estate 
at irehester to my grand-daughter, Ann Mannsell^ for 
her life; with remainder to my frierids, John William 
Bramston and John Jortin, barrister at law, and their 
heirs in trust, only for'and upon the several uses and 
trusts hereinafter miggp^pcd (that is to say), for and 
during the life of*my said^ grand •daughter, in trust 
only, to support the contingent estates hereinafter 
devised; and, after her decease, to all and every the 
children in tail, with cross-renniinders between theip in 
tail: and, in default of issue of all and every the children 
of my si|id graiul-daugliter, I devise the said estate to 
my dai^hl^r, Barbara Cockayne Medlycotl, for life; 
with remainder to any such one or more of the children 
of such my,said daughter as my daughter shall, by deed 
or will ii^^ted by three witnesses, appoint for their 
lives; w^’remainder to all and every the. child and 
children of such daughter or daughters, to be appointed 
lly my said daughter, as aforesaid ; and if only one be 
‘ appointed, then to her and the heirs of her body; and 
if more than one be appointed, then all of them to take 
their mother’s shares, slirpes, as tenants in common, 
and not as joint-tenants; with cross-remainders between 
them, the children of such daughters, as to their mo¬ 
ther’s shares in tail, and on I'ailurc of such issue of any 
one or more of such daughters; with cross-remainders 
to tlie^thers of their issue: and ibr and iii default of 
sucl/^ g^ intnicnt. and of any ap})<)intment not exhaust- 
'ipg i^j|t^^holc fee, I give and devise my estate at 
Itcheuer, or so much of the fee as shall not be exhausted 
by any appointment or appointments made as aforesaid, 

(«) This is an exact transcript of the will* which is very confused. 

* * to 
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1621. to my daughter, B. C. MeS^tt, for life?' with remain- 
der to all her daughters, for their livei^M^th cross- 
remainders for life betwecjj them ; with‘irefeiainder, 
JoftTiN. during the lives of all the said daughters of ihy said 
daughter Barbara and the life of the survivor, to sup¬ 
port contingent rcKiainders: and for default of issue of 
any or either of the daughters now* living of my said 
daughter Barbara, I give the ^^d estate to my said 
daughter Barbara and her, he^^ 'ip. gi]ge all my real 
estate, except that at irehesier, to my said* daughter 
Barbara, for licr life;' exclusive ol’ her present or any 
future husband; with all and singular the same powers 
of appointment and disposition, rights and estates, as 
before given to her, over, in, or after the remainder of 
my irehester estate, in default of issue of rny sai(]l,^rand- 
daughter, A^in Mannsell: and I do declare tnat the 
profits of my said real estate last devised shalj^ go to the 
several persons successively, to ami iu trust for whom 
they arc authorized to be appointed. I all my 
personal estate to my said trustees, whom T appoint 
executors of this my will: in trust, to retain therwutj 
for their own respective use, the sum of 200/. a-pie^ 
lor their trouble in executing the trusts of this my 
and to apply all the residue thereof, or so much as sli, 
be necessary in or towards the payment of all my debts; 
and the surplus, if any, to invest in real estate, and settle 
the same to the ,usc of the same person and persons re¬ 
spectively as should be entitled by this my will to the 
residue of all my real estates, except that at h'chc^ 
and in case my personal estate should be defi 
pay all my debts and legacies, and the costs of 
the trusts thereof, then to raise the deficiency bjTsafe 
mortgage of a sufficient part of my real estate (except 
that at lixhester) ; and I do hereby declare, that the en¬ 
tirety of my copyhold estates whatsoever, whether sur¬ 
rendered or not surrendered to the use of my will, are 

* included 
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included in the jibove of all my real estate, ex- 1821. 

cept ih^j^Jrchester 
beneficial'1i^ei%st oij' 
or personal -eslate, After payment of my debts and le- Jortin. 
gacies, .‘ind the costs of executing the trusts of, my will, 
is not already disposed of, or should, eventually, during 
my life or afterwards, become not disposed of, I give the 
same to my said trustees and their heirs, in trust for 
my said daughter, Medlycott^ to and for her sole 
and separate use, excli^ve^f her present or any future 
husband as aforesaid.” <> 

The loslator died on the 2is^ of Fcbi'uarijf ISOy, 
leaving his grand-daughter, Ann Mannscll, daughter of 
his elder daughter, (who died in the testator’s life-time,) 
and his daughter the Plaintiffi B, C. Medlycott^ his co¬ 
heiress^ at law; Ann Mannsdl is since dead, unmar¬ 
ried, and Jntestatc, leaving the Plaintiff, B. C. Mcdlycott, 
her hehr. at law. At the date of the said testator’s will, 
and at ^ time of his decease, the Plaintiff had ten 
children, all daughters, one of them is since deceased, 
of full age, but unmarried, the nine others, all of 
age, are, 1st, Matilda Sophiaf now the wife of 
hHobcrt Austen, LL. D., who has issue seven children 
Itow living; 2d, Barbara Maria Cockayne\ ;?d, Mary 
Ann, now the wife of William Adams, LL. D., who has 
issue six children now living; -Itli, Georgiana Cockayne; 

.5th, 8opMa Cockayne Gtb, Caroline Eliza, now the wife 
of Thomas Phillip Mannsell, Esq., who has issue five 
dren; 7th, Catherine Cockayne ; ^ih. Prances Aniia- 
■ now the wiib of William Assheion, Esq., but who 
issue; and, 9th, Pdizahelh Charlotte Cockayne. 

Xh^ executors named in the will, duly proved it; but 

K 

John William Bramston is since dead, leaving John Jortin 
sole surviving executor. xVll the married daughter^ of 
the Plaintiff, B. C. Medlycotf, were unmarried at the 
death of the testator. The whole of the tcstalor’.s estate 
VoL. IL Y y* 


.* lastly, in case the equitable or 
in, or to all or any part of my real 


at 
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at Irchesier was ft-eehold; thtc copyhold lands were de¬ 
scendible in the satne manner as freehold lands at com¬ 
mon law. Tiie questions for ,fhe opinion of the Court 
were: " 

1st, What estate the Plaintififj B. C. Medhjeott had 
in the freehold and copyhold lands of the testator 
respectively ? 

2d, Whether the daughters t|i,^ living of the Plain¬ 
tiff, B. C. Medlycott, respectively, had any and what 
estate in the testator’s freehold and copyhold lands 
respectively ? 

3d, Whether the grandchildren of the Plaintiff, 
C. MedJi/cott, or any and which of them, had 
any and what estate in the testator’s freehold and 
copyhold lands respectively ? 

4th, Whether the Plaintiff, B. C. Medl^cott, had any 
and what power of appointment oveij^ptitfc testa¬ 
tor’s freehold and copyhold lands respectively ? 


Hullock for the Plaintiff, contended, that Arm 

Mannscll look an estate for life in the Irchcsler property, 
it being immaterial what estate the trustees took; re- * 
mainder to the trustees for her life only; remainder to 
her children in tail, with cross-remainders in tail i re- 
mainder to the Plaintiff for life, with a power of ap¬ 
pointment in fee: and that, in default of appointment, 
the Plaintiff’s daughters w'ould take an estate as tenants 
in common for their respective lives; remainder, after the 
surviving daughter’s decease, to all the grand-daughters 
as tenants in common in tail; and, for default of’i^ch 
issue, to the Plaintiff in fee. He argued, tl^ the 
Plaintiff had the power of appointment in fee, ohiefiy 
from the expression in the will, “ and in default of 
any appointment not exhausting the whole fee, I give, 
&c.” With respect to the other real estate^ though 
there was no disposition of the remainder in default of 

^ appoint- 
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appointment, nor any de^se to trustees; yet the same 
power of appointment being given, it might also ex¬ 
haust the fee, and so must be construed a power of ap¬ 
pointing in fee. Bar/of^ v. Street (a), Whiskon and Cl^~ 
lore’s case (6), and Sugd. mi Powers, 96, 97. were referred 
to, and Li^ v. Saltingstone (c), and X)ighton v. Tomlin¬ 
son (d), cited as nearest in point. 

• 

Letts Serjt., for the* iDefendant, allowing Uiat it was 
immaterial what estate the tr^istees took, said that the 
power of appointment might cither confer a bare power 
of selection or nomination to estates already limited by 
the will, or a power of appointing Uie quantity of estate 
to be received, as well as of nominating the party who 
should receive; and he argued, that the latter construc¬ 
tion seemed the more reasonable. He then contended, 
that, in c|efault of appointment, the objects/)! the devisor 
must be-looked to, and that those objects could not 
be so weir effected as by giving the daughtei^ of the 
Plaintiff an estate tail. , 


mi. 

ME3>LV€X)ITT 


JORTIN. 


Blosset Serjt., for the grandchildren, argued, that 
the Plaintiff bad only a power of selecting the objects 
who should take estates carved out by the will, and 
could not herself appoint the quantity of estate to be 
received. From the clause which gave them a power of 
sale in certain events, he inferred that the trustees took 
an estate in fee, and* he denied that the expression, 
“ jn default of an appointment exhausting the fee,^* 
any inference that the Plaintiff had a power of 
ajppointing in fee; contending, that thed evisor only 
meqp^ in dejatdt of appointing all the shares of the 
property. 


{a) i6 135. 

\b) I Lfon, Jj6. 

Yy 2 


(r) I Mod. 189. 
\d) I Com, 194. 


The 
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1821. The following certificate was afterwards sent: 

^ ' '''' This case has been argued before us by counsel: we 

have considered it, and are of opinion, 

JoRTiN. 1st, That the Plaintiff, Jiarbg^ Coclcayne McdUjcolt^ 
has in the freehold and copyhold lands of the tes¬ 
tator respectively an estate for her lil'e, with an 

ultimate reversion to herself ift fee. 

' 

2d, That, in default of appointment, the daughters 
now living of the Plaintiff, Barbara Coebayne Mcd- 
lycotti have respectively in the freehold and copy- 
hold lands of the testator estates for life in 
remainder as tenants in common, with cross- 
remainders amongst themselves for life, with re¬ 
mainders to themselves in tail respectively. 

3d, That, in default of appointment, the grand¬ 
children of the Plaintifti Barbara Cocicaync Medly- 
cotty ha\^ no estate in the testator’s ^r^hold oi’ 
copyhold lands. 

4th, That the Plaintill*, Barbara CoeJeayne Medlycuti, 
has power by appointment to designate which one 
or more than one of her daughters is or are to 
take under the will: that if more than one are ^ 
designated, they will take under the will as tenants 
in common for life, with remainder to their reS!||(pc- 
tive children as tenants in common in tail; with 
cross-remainders between them (the children of the 
appointed daughters) in tail; such cross-remainders 
to take place, as well with uegard to the shares of 
their respective mothers as with regard to the 
shares of their aunts, in the event of a failure of 
issue of any of the aunts. 

R. Dall^^s. “ ■ 
J. A. Park!" 

J. Burrough. 

J. Richardson. 
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Fielding and Otiiters r. Kymee and Others. 


was an acliop for money had and received, to The circum- 

which the Defendants pleaded the oeneral issue. ^ 

» * " _ _ principal s 

At the trial before DaUas C. J., at the London sittings drawing bills 

after Michaelmas term last, the jury found a verdict for factor, 

the Plainlifts for 2,5001., subject to the opinion of this for ouro/the^ 

Court upon a case, of which the following is the proceeds of 

substance. goods^con- 

signed, does 

The Plaintiffs carried on business as merchants in not authorise 

partnership at Hio d.e Janeiro, under the firm of Gill, *he factor to 

Fielding and Brandcr : the Defendants were brokers *tLre- 

in Lmidon. Joseph Lync and Co. carried on business fore, where A. 

chiefly ,a|jdlitomission merchants in Lond^, and also as fo^. 

general merchants on their own account. In the the purpose of 

beginning of December, 1819, Joseph Lyne and Co. sale, at the 

received from the Plaintiffs’ firm, a letter, dated jRio drawing bills 

j^Ae Janeiro, 13th October, 1819, containing the fol- to the amount 

lowing advice. We ship by the Fortitude, Clement 

Wo)p, master, bound to 3 'our port, and addressed to be provided 

yoci^ consignment, 533 bags of coffee of the first A’® 

<]uality, invoice and bill of lading of which you have 5 ™p^edged^”** 

herewith, the former amounting to //.v.l 4,579 380 ; and, the goods for 

airaiiisl the same, we have valued on yciu in six bills as 
” , * , , (who knew 

particularized at foot; we have to request you will dis- that A. was 
pose of this consignment to tlie best advantage, and the owner), 
protect us by insuring against all risks.’’ These bills, fo di^diarge'^^* 
which^were drawn at 60 days’ sight, amounted to a total of one of the 
of 5s. 7d. sterling, and among them was one for 

2041. 5s. Od., payable to the order of J. Carmichael, the goods for 

J5. for 4033/. j 

it was held, that A. was entitled to recover from C., in an action for money had and re^ 
ceived, (in which 1533/. wa^ paid into court,) the whole balance of 2500/. 
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The list was lieaded, “ Idote of bills drawn against 
shipment per Fortitude’* The invoice accompanying 
the letter commenced thus, de Janeiro, 13th Octo¬ 

ber, 1819. Invoices of 533 bags^df’ coffee, shipped by 
{a) Fielding, Brander, Avelyne, and hyne, on board the 
Fortitude, Clemeniy Worts, master, bound for London, 
and consigned there to Mr. Jose^ Lync and Co., for 
sale, on account and risk of Messrs Gill^Fidding, and 
Brander.** The bill of lading contained a like con¬ 
signment of the goods to Lync and Co. 

The ship arrived with the coffee on board, in the 
beginning of February, 1820. On the 12th February, 
the /coffee in question was put into the hands of the 
Defendants, as brokers for sale. Charles Lyne, a part¬ 
ner in the house of Joseph Lyne and Co., then asked 
the Defendants if they would make an advance upon 
it, to enable Lyne and Co. to meet the and at 

** '’V 

the request of the Defendants, delivered the invoice to 
them. They consented to advance 25001. upon the 
coffee, and, accordingly, on that day accepted a bill 
for this amount at two months, which Joseph 
and Co. immediately discounted 1*^^h their bankers, 
and the bill for 294^. 5s. Od., mentioned in the 
letter of 13th October, was paid out of the fundi|. so 
raised. All the other bills were provided for by 
the Plaintiffs, and were never any charge upon Jos. 
Ijjne and Co., or their estate. At the time of the above 
advance, the coffee being in the West India dock 
warehouses, the transfer order to the dock company 
was handed to the Defendants, and they were em¬ 
powered to sell; but they were to consult with Jos. Lyrw 
and Co. as to the price before they sold. The Defeid^il, 

(«) In October, 1819, G'tll maining partners, under thelwin 
had retired, and a new partner- of Fielding, Brander, Avelyne, 
ship Was formed between the re- and Lyne. 


ant» 
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ants sold the coffee for Co. o» the 15th 

Mqrc/ii 1820, and rendered an account, by which 
it appeared, that the net produce of the sale was 
4033/. (Ii5. 6d» On thiB ISth of Fchrmry^ 1820, Joseph 
Lpne and Co. stopped payment, and a commission of 
bankrupt was afterwards issued against them. At the 
time when they stored, they were indebted to the 
old firm of G///, Fieldings and Brander, and likewise 
to the new firm of Fieljingy Brander, Ax^elyne, and 
Lyne. . , 

The bill for 2500/. was duly paid by the Defendants. 
The jury found specifically as a fact, that, at the time 
when the Defendants agreed to advance the 2500/., it 
was known to them, that the coffee was the property of 
the Plaintiffs. The Defendants paid into court the sum 
of 1533/. D. 6d. 

The u^stion for the opinion of the Court was, 
wheth# the Plaintiffs were entitled to recover the entire 
balance of 2500/. or only part of it. If the Court 
should be of opinion, that they were entitled to recover 
the whole, then the verdict was to stand. If less than 
^ the whole, the v^dict was to be reduced accordingly. 
If the Plaintiffs were not entitled to recover, a nonsuit 
w^ to be entered. 


1821 , 


Fuesloino 
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Taddy Seijt., for the Plaintiffs. Tho points for the 
decision of the Court will be three. 

The Plaintifis contend, first, that they are entitled to 
the whole balance j secondly, that, at all events, the 
Defendant can only deduct the sum of 294/, 55. Gd. 
Jipplied by the house of Lyne and Co. to the payment 
ilthe bill drawn by the Plaintiffs; and, thirdly, that 

t i/orm of action makes no difference, save that, in 
action as brought, the Plaintifls can recover no more 
than the money received by the Defendants. And first, 
the general rule (not peculiar to^ the \aw oi England) 

Y y 4 j that 
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that a factor cannot pled^pihe goods of his principal, 
applies her6. In Martinf^ Coles (a), wherein all the 
cases were collected, that priiicipl| was recognized, and 
the point solemnly decided, 13^ a factor, having a spe¬ 
cific authority, exceeds it, he who deals with such factor, 
must take the consequence of not enquiring, [b) In 
some of these cases, the advance has been general, and 
on the credit of the goods of third persons ; but that 
makes no difference. It does^not cease to be a pledge, 
because it is more or l^s extensive, or more'or less 
complicated with the property of others. In tliis case, 
there is the additional fact, that, at the time when the 
advajnce was made, it was stated to the Defendants, by 
Lyne and Co., that the goods were drawn against; the 
Defendants knew that the ^ods were consigned for 
sale, and took the risk of Lyne and Co. applying the 
advance properly. No hardship, therefor^ can be 
urged on behalf of the Defendants, who had perfect 
knowledge of all the facts. They do not take up the 
bills drawn* by the Plaintiffs on Lyne and Co., but they 
put an acceptance for the whole advance, into the hands 
of Lyne and Co., out of the proceeds, of which accept¬ 
ance not one of the bills is paid, save that for 2941. .5s. 6r/. 

As to the second point, mpre facts should have been 
found, before the Defendants can be entitled to make 
the deduction of 294/. 5.c. hV/. It is not enough, that 
the money happens to be applied to the payment of 
the bill drawn by the Plaintiffs. The authority to the 
factor is to sell, and to apply the proceeds of the sale 
in discharge of the Plaintiffs’ bills. The principal, 
therefore, contemplates the sale of the goods before the 
arrival of the bills; but no sale takes place till long 
afterwards, and before it does take place, Lyne ancbJIiJo. 

(aj I M. ^ S. 150. 

(/’) Bouchout V, Goldsmidf ^ Fes* 

stop 
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Slop payment, and a codi||^sion issues. Resides, tbc 
house of Ltpie and Co. wasWtidebted to both firms, and 
by taking the bill in|p the account, the balance would 
be altensd. . 

As to the third point, the form of action only pre¬ 
cludes the Plaintiffs from recovering more than the 
sura received. Tfie Plaintiffs go beside the agree¬ 
ment between ^os. Lyhe and Co. and the Defendants, 
they find the goods turned into money, and make their 
claim for the amount, affirrhing only the fact of the 
receipt of the money. If the action had been brought 
on the agreement, that must have been adopted; but 
the Plaintiffs only follow the money as they follow the 
goods; they were strangers to the conversation. Smith 
v. Hodson{a) is the only case which looks the other 
way. In Wright v. Cavipbell (b), Lord Mansfield says, 
“ If a fatrtor pays money over, with notice to a third 
person, then it may be followed in the hands of such 
third person ; for, in such case, it remains in his hands 
just as it did in the hands of the factor himself.” 
Shipley v. Kymer (c) is in favour of the Plaintiffs. 
PuUetiey v. Kymer (d) (cited in Martini v. Coles) is the 
only case on the other side; and in that case, the differ¬ 
ent decisions on the subject w'cre not brought belbre 
Lord Eldon., 
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Bosanquet Serjt., lor the Defendant^. The J’laintifls 
are not entitled to recover in this form of action, inas¬ 
much as the suing for money had and received amounts 
to a recognition of the ori«;inal contract under which 
the money is obtained. If the Defendants have torti- 
uusly converted the money, it is no longer the money ot 
tlijfS!i5Plaintiffs, but the money of the Defendants, and in 
tliat view of the case, trover is the proper remedy. 

(f) I itf. 55 * S, 484- 
3 Esp. N. P.C. 18a. 

When 


(<7) 4 T.K. ail. 
(^) 4 Burr* ao46. 
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When Joseph hyne and Co* were invested with authority 
to sell, and pay the bills transmitted to them, a general 
authority to raise money fo^ the purpose of paying the 
bills must be implied. The ^x^tence of this atithority 
the Plaintiffit might have disputed in trover, but by suing 
in assumpsit they admit it. Smith v, Hodson is a strong 
authority for the Defendants on this^oint. • The Defend¬ 
ant^ do not dispute the genei||. yjiilc, that a factor cannot 
pledge the goods of his principal, nor that the purchaser 
must take the consequenci? of dealing with one who ex¬ 
ceeds his authority. No distinction, it may be admitted, 
now exists in the law, whether a person dealing with a 
factor knows him to be such or not; but the question 
here is, whether Lync and Co. were not authorised to 

ff 

do what they have done, and die Defendants contend 
that Lyne and Co. had authority, because the bills were 
to be provided for by this particular cargo.. The case 
of Pidteney v. Kymcr is recognised in that of Martini 
V. Coles, and is dislingiiished by Lord lUlenhormgh: 
and the case put by Bayleij J., in delivering his judg¬ 
ment, is strongly in favour of the Defendants. At all 
events, the Plaintifl’s having received the benefit of the 
294?/. Bs. 6d., are not entitled to claim that sum a second 
time, {a) 


Taddy, in reply. From Moses v. Macfarlane (6) 
downwards, it has been held, that, by bringing an 
action for money had and received, the Plaintiff does not 
affirm the contract, but rather disaffirms it. The 
general doctrine is laid dowui in Tenant v. Elliots [c) 
\Park J., to the same point is the case of Clarke y# 
Shee, {d) By bringing the action for money hat^lhd 
received, the Plaintiff only recognises that there is : 

(rt ) The case of Duclos v. (t>) Burr, ioo6. 

Ryland was mentioned as pending (t) i B, ^ P. 3. 

in the Court of K. B., and being (r/) Convp, 197. 
of the same complexion witli 
this case. 


ney 
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ney in the Defendant’s hands to which the Plaintiff is 
entitled, but he does not recognise any of the apparatus 
by which it got there,] A« i,to the main question, if it 
is held, that a brokei^ advance to a factor, where 
the consignor draws on the factor, the whole doctrine 
whicii prohibits pledges by a factor will bo undermined. 
The case of PuUeiigi/ v. Aj/mtr is not ad idem with this 
case. The present Dhf^raants knew that the goods 
were consigned for sale/ 

0 
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Dallas C. J. Speaking lit the moment, and lor 
mysellj I entertain no doubt on this case. The general 
rule, that a factor has no authority to pledge the goods 
of his principal is quite clear ; and 1 consider this as 
a pledge. Now how i^ this attempted to be distin¬ 
guished from the other cases ? Hills are drawn against 
the consignment; and, it is said, the drawing of the bills 
amounts to an authority to the factor to raise money to 
meet those bills. But is there any case of a consigii'- 
ment from the fPes/ Indies^ where bills are, not drawn, 
to be provided for out of tlie ])roceeds of the goods 
when sold ? If the doctrine contended for were valid, in 
every such case of consignment the act of drawing bills 
would amount to an authority to pledge; — to a repeal 
of the well established and wholesome rule, that a factor 
cannot pledge the goods of his principal. 

The facts of this case arc very strong, for the Defend¬ 
ants had full knowleilgc that the goods on which they 
advanced the money were not the property of Lyue and 
Co., but the property of the I’laintilfs. Lc Blanc J., in 
^lartini v. Co/c>-, says, “ whetlicr it might not originally 
better answered the purposes of commerce to havo 
ci^sidered a person in the situation of Vos, having the 
apparent symbol of property, as the true owner, in re¬ 
spect of tliat person who deals with him under an igno¬ 
rance of his real character, is a question upon which it 
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in too late to speculate, sinc|.j.|t has been established by 
a series of ^cisions, that a factor has no authority to 
pledge, whether the person^std' whom he pledges, has or 
has not a knowledge of his beii^a factor;” and he goes 
on to say, “ When brokers exceed their authority as 
brokers, and become pawnbrokers, by advancing money 
on thfe goods before sale, then they subject themselves 
to all risks.” The only diffCTence between the case 
now before the Court anil that from which I have been 
rcatling, is that, in the latter, the brokers made advances 
to the factor, without knowing that he was not the 
owner of the goods; whereas, in the present case, there 
was ajctual knowledge, on the part oi' the Defendants, 
that the goods did not belong to those who pledged 
them. Can it, then, be said, that the factor had autho¬ 
rity to raise money on the gdods in his hands, bccatis^e 
the bills w’ere drawn against those goods ? That assertion 
seems to me to be^ the whole question. The Dc- 
fendanls cannot repeal the law by entering into an 
agreement wth the persons on whom the bills were 
drawn; and, with the knowledge of the law' (which 
knowledge must be presumed) they think fit to atlvance 
money to Lj/ne and Co, who are factors, on the goods 
of their jnincijials. Can they avail themselves of their 
own illegal act, to defeat the rights of third persons ? I 
should have no hesitation whatever on the case, had it 
not been for the lyention of the case of Duclos v. li^land^ 
in w'hich it is said, that Lord C. 5. Abbott reserved a 
similar point. We will look into lliat case. On that 
ground, and on that ground only, is llie decision sus¬ 
pended ; and the opinion now given by the Court may's, 
be considered as linai, unless this case is incntidlfeil 
again. " 


Park J. 1 entertain no doubt upon this case. The 
point that a factor cannot pledge the goods (»f his 

# prin- 
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principal, I consider to ||E^ettled. The difficulty pre¬ 
sented to us in this case Is, the Tact that the prin¬ 
cipals residing abroad, their bills against the 

goods consigned to Co. But it is the con¬ 

stant course of trade, for the merchant abroad to con¬ 
sign his goods, and draw bills, to Ijc provided for by 
the jiroceeds of such goods, when sold. The question 
into which this case resolves itselfj is, — did the Plaintiffs 
authorize jLij/ir and Co. to pledge the coffee to the De¬ 
fendants ? and 1 am of opinion, that no such authority 
C!iu be deduced from the ikets which form this case, 1 
think the case of T^aubi^uy v. ihn'al {a) important. In 
that case, the IkcLor pledged the goods of his princijial; 
and the Court lield, that the principal was entitled to 
recover the value of them against the pawnee, on teit- 
dering to the Ikclor wliat was due to him without any 
lender to the jiawnec;. Of the case of Duclos v. Itij- 
Idiul, I can lt>rm no judgment, not having looked into 
it. But r can hardly think, that Lord Chief .justice 
Abbott (allcT the class of cases, which l.liad always 
considered as having sot the question of a factor’s right 
to pledge the goods of his principal at rest) w'oiikl 
reserve that question, as one re(|uiring solemn decision 
at this day. Though it is settled, that the ignorance or 
knowledge of the broker, as to wliether the goods on 
which he advances the money arc the property of the 
person who pledges tliem or of a third person, makes no 
difference as to the liability of the brolccr, in cases where 
he has advanced imiiicy to a factor on the goods eif his 
principal, the fact oi'llie ignorance of the broker in such 
cases, is frequently pressed upon the courts as a great 
h^dship. But such is not the c.asc here; for it is spe- 
' xlficallv found, that, at the time when the Defendants 
agreed to advance the 2500/., it was known to them that 
the coffee was the property of the Plaintiffs. 


1821. 
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Bubrough J. This case' appears to me to stand on 
the ordinarj ground. A factor has, without' authority, 
pledged the goods of his pi’ipiipal, which he has no right 
to do. I am therefore of l^inic^i, that the judgment 
must be for the Plaintiffs. 


Richardson J. As at present advised, it appears to 
me, that the Plaintiff’s are entitled to recover. The 
general rule, that a Ihctor cannot pledge the goods of hife 
principal would be frittered away, if a consignee were 
allowed to construe the drawing of bills by the consignor 
against the goods consigned, into an authority to pledge 
those^ goods. In this case, too, the sum advanced was 
mainly for the accommodation of L}/?ie and Co. The 
acceptance for the sum advanced to them on the coffee 
was immediately discounted *|^y and Co. at their 
own bankers. This acceptance was for 2500/., the 
amount of the bills drawn by the Plaintiffs against the 
coff’eeljon which this advance was made, being only 
] 588/. 5s. Id.-, and to the payment of but one of these 
bills for 204/. 5$. 6d. was the sum advanced, applied 
by L7/?ie and Co. The Defendants made no eiiqinry 
as to the amount ol' the bills drawn by the Plaintiffs 
against the coffee; they enquired only into the value of. 
the coffee, on which the advaime w'as to be made. It 
seems to me, that the general ride must apply equally 
to cases where bills are drawn by the principal against 
his consignments, and to cases where no such bills are 
drawn. 

As to the form in which this action is brought, I 
think there is nothing in the objection raised. It i^ 
t;aid that, by this form of action, the Plaintiffs 
the contract, as to the advance agreed on by the agent J 
but the action proceeds on the circumstance of the De¬ 
fendant’s having obtained and sold goods of the Plaintiff, 
without their consent or authority, and disaffinns any 

COJl- 
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contract which I^yne and 04f> as agents of’ the Plaintiff, 
may have made with the Defendants. In vtvjious cases, 
much stronger than the pr%ent, the party injured may 
waive the special injury^ ahdeclare I’or money had and 
received. Where goodl^ of a trader, after an act of 
bankruptcy, are tdken in execution,* or otherwise dis¬ 
posed of without the concurrence of the assignees, they 
are not bound to sue in^thftspass or trover. They may 
waive the torty and proceed in assimpsH for money had 
and received, to recover the produce of the sale. 

The only point which has raised a difficulty in niy 
mind is, the question of the right of the Defendants to 
deduct the sum of 294/. 5s. 6d., with which Z,yne,and 
Co. paid one of the bills drawn by the Plaintiffs 
against the goods consigned. But it seems to me, that 
this must fall within the^gia^Se rule os governs the rest of 
the case. Lyne and Co. having no authority to pledge, 
but only an authoi’ity to sell, I think the Defendants 
have no right to deduct that sum from the verdillt; for 
it seems to me, that the assignees of Tyne^and Co., in 
settling their account with the PJaintifTs, will have a 
right to carry the sum to the credit of the estate of 
Tjync and Co. 

Per curiam. The case may be considered as decided, 
if it be not inentioned affain. 

o 

Judgment for iho Plaintifls (a). 


649 

J821. 

Fielping 

V. 

Kymeh. 


(a) The case was not mentioned again. 
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^ m.- 


May 26 . William Winsoii, Sq^ANNA^I Winsou, Jane 
Boucher, anj Tiiomazi^^Pames p . Thomas 
Pratt, Ephraim Bujiford, and Isaac Shef¬ 


field . 


yl., on 17th jj^ETINUE to recover the title deeds of real estates, 

Ju/y, 1812, pf nliich Charles Iteeks died seised; plea general 

made a will, . i 1 /• ^ t 1 

by which lie 1 lie cause was tried bclore /Jmto.'? C. . 1 . at the 

devised cer- sittings at IVeslmhister alter last Easier ienn, when a 

tain loal • verdict was found for the Plaintiff's, suhiect to the opinion 

estates to nis _ ‘ ^ 

wile for life; of the Court, upon a case, of which the following is the 
and, on her substancc. Charles Jlceks, Q^^hfi l7th Jahj, 1812 , made 
^Tj-^andj^'i ® he devisi^H rents and profits of the 

the death of greater part of his real estates to his w'ife, for her life, 

his wife and ^ decease, to Mara Tiurford^ the mother of his 

executor^ in wife, ^ her life, and on the decease of his wife and her 

fee, upon cer- mother, he devised the same to his executors in fee. 

The will,'" Upon trust to sell and divide the produce equally bc- 

wdiich w^as tween his three sistei’s, Jane Boucher^ Stisatiitah IVinsor, 

attested by nnrl r>i* in tlir> i«ieiir> siifli 


on 17th 
Ju/y, i8i2t 
made a will, 
by which lie 
devised cer¬ 
tain real • 
estates to his 
wife for life ; 
and, on her 
death, to M, 
B.; and, on 
the death of 
his wife and 
M. B.f to his 
exetaitor^ in 


three wit- 


Upon trust to sell and divide the produce equally be¬ 
tween his three sistei’s, Jane Boucher^ Stisatiitah IVinsor, 
and Ihomazitte James, or to the issue of such of them 
as should happen to depart this life before the same 
should be receivable. He also devised other real estates 


ncssesy con- ^UV^UIVL ilitj/puil tu UCpt'IL LUiSd iliU kJlC MllJlt: 

eluded by should bc receivable. He also devised other real estates 
stating that 
had signed 

his name to the two first sides, and his hand and seal to the last side of the will, 
which was written on three sides of' a sheet of paper. A. put liis name and seal at 
the end of the will, hut did not -ign his name to the two first sides. In November, 
1816, he made A'arious intei lineations and obliterations, the effect of which, as re¬ 
garded his real estate, w^as to confine the first devise to his wife, to her widoudiood, 
and to strike out the devise to J\J. B. ; the original date was struck out, and the 
day of November, 1816, w'as substituted. The will W'as never re-signed, 
re-publlshecl, or re-attested ; but, in the followiiig month, A. caused a fair copy olfeit}'. 
to be made, and added one inte'linealion not affecting Ills real estate ; but the copy’ 
was never signed, published, or attested. The will and fair copy we¥e found locked 
up in a drawer at the residence of the testator, who died on the a4lh December, 
1816 : Held, that the will w'as well executed ; and that there was no revocation of 
it as it stood originally. 


to 
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to his wife in fee, afiSi iSertaiii leasehold, property and 
personalty, to her absolutely. After bequeathing some 
legacies, he directed his residuary estate to be sold, and 
the produce to TO;^idividea equally between his wife and 
his three sisters. Mdll, which was attested by three 

witnesses, concluded by stating, that he had signed his 
name to the two first sides, and his hand and seal to the 
last side of the will, \Vliich was written on three sides of 
one sheet of paper. The testator did put his name and 
seal at the end of the will, but did not sign his name to 
tlie two first sides. In November, 1816, he made va¬ 
rious interlineations and obliterations, the efiect of 
which, as regarded his real estate, was to confipe the 
first devise to his w'ife to her widowhood, and to strike 
out the devise to her rritother. 'I’he original date was 
struck out, and ^ NovcmJber, 1816, was 

substituted- The will was never resigned, rejmblished, 
or re-attested, but in the following month, tho^estator 
caused a fair copy of it to be made, and t^ed one 
interlineation not afl'ecting his real estate. But the 
copy was never signed, published, or attested, and on 
the 24th December, 1816’, the testator died without 
issue. The Plaintifls, Jane Boucher, Susannah Winsor, 
the wife of William Winsor, atul Thomazine James, were 
eo-heiresscs of the testator, and as such, claimed to be 
entitled to the real estates of which Charles lleeks died 
seised, subject to the dower of his widow. The widow 
claimed to be entitled to the whole of the estates under 
the devise. The will and fair copy were found locked 
up in a drawer at the testator’s residence, the day after 
his death. The Defendants, whom he had appointed 
'executors in January, 1817, obtained probate of the will 
ol" the 17th July, 1812, with the interlineations and 
obliterations; and having obtained possession of all the 

VoL. II. title 


1821. 

Winsor 


Pratt. 
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title deeds of the real estates, refused to deliver them up 
to the Plaintiffs. 

Tlie question for the opiii^n .pf the Court was, 
whether the Plaintiffs were entitled to recover, and to 
what extent, or in respect of whi^h of the real estates 
of the testator mentioned in the said will. If the Court 
should be of opinion, that the Plaintiffs were entitled, 
the verdict to stand with nominal damages; the De¬ 
fendants undertaking, by rule of Court, to deliver up 
all the title deeds to the Plaintiffs to which they might 
be entitled. But if the Court should be of opinion, 
that the Plaintiffs were not entitled to recover, then a 
nonsuit was to be entered. ^ 


Pell Serjt., for the Plaintiffs, Inade two points : first, 
that the will, as signed, ^.juJ^t well executed, and 
for this he cited Right v. Price {a) ; but this was 
rejected4'“%' the Court, as too clear for argument : 
secondly, that the obliterations and alterations amounted 
to a revocation, and avoided the will. He admitted 
that the cases of Sutton v. Sulton{h\ Larkins v. Lar¬ 
kins (c), and Short v. Smith (d), shewed that an ob¬ 
literation might be made so as to leave the will good 
j)ro tanto, (hough it might avoid the obliterated de¬ 
vises; but he relied mainly on the alteration of the 
date, which, he observed, distinguished this case 
from other cases, of obliteration, and cited Onions 
V. Tyrer, (c) He urged that the will v.'as never 
executed so as to satisfy the statute. {/) It was not 
executed in 1812, because the testator has declared 
that it should not be deemed a will of that date. The 
will, then, was a will of no date. It was not execut^ 

(jj) I Ihugm {cl) 4 East, 41^. 

(A) Convp> 8ia. {e) I P, Wms^ 343. 

(r) 3 5 . b’i*. 16. (/) »9 Qar, 3 . c, 3. 

in 
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in Nbvembet'f 18J6; for the case finds that there was no 1821. 
re-publication. 5 

WlNSOR 

V. 

Lawei Serjt., fd^ the i)efendants. The obliterations Pr-vtt. 
and alterations iipaite by the testator in his will are 
inoperative, and^ido not amount to a revocation. The 
circumstances of the will do not fall within the sta¬ 
tute of frauds ; and* the devise to the trustees is 
valid, though they may take the fee at an earlier 
period than the testator first intended. In this case 
there is no evidence of the existence of the unchanged 
a 7 ii 7 nus revocandi; and an intention to revoke, rest¬ 
ing in intention, and n^ carried into execution,, is no 
revocation of a will previously made, Doc v. P€rkes>{a ), 

The date, on which m’itch stress has been laid, is not 
essential; and LarJct^^^Larkins (l>) and Skor/: v. 

Smtyk shew that interlineations are inoperative without 
a re-publication, and that obliterations nol^riking 
out the whole of the devise do not amoimt^fo a re¬ 
vocation. • 


Pcllf in reply, insisted that the cases cited, the 
authority of which he did not dispute, were beside the 
present question, the alterations in this will not being 
partial, but affecting the whole subject matter of the 
will. 

« 

Dallas C. J. The facts of this case are so com¬ 
pletely in the possession of the Court, that it becomes 
unnecessary for me to recapitulate them. And two 
questions arise: first, whether the will of 1812 was 
duly executed ; and, secondly, whether that will, sup¬ 
posing it to have been duly executed, has been cancelled 


(a) 3 B. Cs* j 4 . 4 * 9 * 

Z z 2 


(1) sB.&P.iO. 


or 
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1821- revoked. And, upon the first point, it has been 

'V — contended, though without laying any great stress upon 

WiNsoii objection, that the will of J81^ was not valid for 

PaATT. want of sufficient execution ; inasmuch as the will, 
being on three sides of a sheet of paper, the testator 
states, at the end of, the third side, that he has signed 
his name to the two first sides thereof, and his hand and 
seal to that side; whereas, in poivit of fact, he has not 
signed the two former sides, but only the last. And, to 
maintain this objection, the case of lUghl, Lessee of 
Calo', V. Piicc has been relied on, and })articu- 
larly the following part of Lord Mansfcld’v, judgment 
in that case: “ There are many particular circumstances 
in this case besides the general question. The testator, 
when he signed the two first sheets, had an intention of 
signing the others, but was- riot-able. He, therelbre, 
did not mean the signature of the two first as the signa¬ 
ture of the whole will. There never was a signature of 
the whed^.” Now, I own, as I understand this case and 
the principle,on which it was decided, that it appears to 
me to turn directly the other way; for it shews an 
intention on the part of the testator, and an incapacity 
to carry that intention into execution. In that case, 
the will was on five sheets of paper, and the testator 
had signed two of them, and shewed an intention to sign 
the others, but was unable to do so; but, in this case, 
the will is written all on one sheet of paper, and the 
testator has signed it at the end. » There, the inten¬ 
tion of the testator was defeated by incapacity; here, 
the act of the testator points to nothing prospective; 
and, whatever might have been hi& intention at one 
time of signing the former sides, he has by his final 
signature abandoned that intention. In the first ob-' 
jection, therefore, there is no validity; and the case 
then resolves itself into the main question — whether 

the 
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the will of IS 12s being a valid will, has been revoked? 
That question turns upon the facts of the particular 
case; and from theip it Spears that the testator nef'er 
intended to die intestate. That he had no such 
intention in 1816, is evident from the fair copy of the 
altered will found among his pap6rs after his death. 
The question, then, will be, whether, if he intended his 
altered will to stand in the place of the former, he has 
carried his intentions iilto execution; and it has been 
contended, that the obliterations amount to a distinct act 
of revocation of his ibrnicr will. Now, the revocation 
of wills may be elfected in many different ways; but die 
principle to be found ip the books applicable ter all of 
them is, that a mere intention, not carried into effect, 
does not operate as a revocation. The act done by the 
testator may be mereh^ ijei^onstrative of his intention; 
and I take the distinction to be, that where there is 
evidence of an intention to revoke, if that intei^tion has 
not been carried into effect, the former will remains pre¬ 
cisely as it was. In the case belbre the Court, all the 
evidence of an intention to revoke appears on the face 
of the will itself; but if the testator had intended to 
effectuate such revocation, it is not too much to suppose 
that he w^ould have conducted himself differently. He 
might have torn the will,—he might have burnt or 
cancelled it; none of which acts he appears to have 
done. It seems to me that the testator did not in¬ 
tend to revoke the clevises altogether, or to die intes¬ 
tate ; but to make another will, merely altering some of 
the devises. And I take the rule to be, tlmt where a 
testator designs to revoke a former will by an instru¬ 
ment making new dispositions of liis property, he 
discovers only a conditional intention to revoke; or, in 
other words, his intention to revoke is so coupled in 
appearance with his new testamentary act, that, unless 

Z / S he 


1821. 

WlNSOR 

V. 

Pratt, 
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1821. 

WwaoR 


v» 

Brati*. 

1 


he corlQpletes such testamentary act by observing the 
formalities requisite to its perfection, he is not looked 
upon in llw as manifesting a deliberate purpose of 
revoking. And, again: The clfeet of cancelling de¬ 
pends upon the validity of the second Will, and ought 
to be taken as one act done at the same time; so that if 
the second will is not valid, the cancelling of the first 
being dependent thereon, ought to be looked upon 
as null and inoperative. My opinion goes on the 
broad ground, that, in ray view of the facts belong¬ 
ing to this case, the testator only intended to carry his 
alterations into execution by a future will, which inten¬ 
tion Jie never carried into effect. I, therefore, think 
that the original will is not ypid, and consequently that 
the Plaintiffs are not entitled t# Recover. 

h 

Park J. I am of the same opinion on both points; 
nor dp think that the case of Jiight v. Price assists the 
first. That the testator has not signed the two first 
sides of the will is, I think, immaterial. The Court, 
indeed, seemed to me to dispose of this point in an early 
stage of the argument. The second, involving the 
great question in the case, has been so fully entered 
into by my Lord, that it will be unnecessary for me to 
go much at length into it. The difficulty presented to 
us arises from the erasures and interlineations, which, it 
is said, amount virtually to a revocation of this will. 
The statute of frauds has pointed out the mode of 
avoidance of wills, namely, by actual revocation; and 
says, that “ all devises and bequests of lands and tene¬ 
ments shall remain and continue in force until the same 
be burnt, cancelled, torn or obliterated by the testator, , 
or by his directions ; or unless the same be altered by 
some other will or codicil in writing, or other writing.” 
The alterations in this will do not, in my opinion, 


answer 
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answer the description given in the statute. The other 
modes enumerated by the statute are, burnin|f, cancel¬ 
ling or tearing, ' Can it be predicated of this will that it 
was either burnt, cahcclled, or torn ? Even if it could, 
we must look to see whether the act done were done 
animo revocandi, a question, generally, for the jury, 
but, in the present case, for the Judges to determine. 
Now, the rule I take*to be that which has been drawn 
by his Lordship from the case of Onions v. Tyrer, If 
the testator’s intention were only to make obliterations 
on that paper with a further view, such bare intention 
will not, in point of law, amount to a revocation, though 
it were apparent from the case that the testator intended * 
to execute the fair copy.,. And, in this view, I think 
the case of JOoe v. PerTeH does bear on the point before 
u«j for nothing can b% stronger than the feeling mani¬ 
fested by the testator in that case against the devisee 

he 

afterwards became calm, expressed himself Isatisfied 
that it was no worse, and fitted together the pieces into 
which he had torn the will. The learned Judge who 
tried that cause left it to the jury to say whether the 
testator had done all he intended, or whether he was 
not prevented from completing the act of destruction 
which he intended ; and the Court held, that this was 
properly left to the jury, and refused to disturb the ver¬ 
dict which was given in favour of the devisee. I 
recollect also a casd which was tried before me in Nor¬ 
thumberland, in which there was a similar result. I am 
clearly of opinion that the obliterations and alterations 
of this will, coupled with the circumstances of this 
. case, do not amount to a revocation; and, consequently, 
that the judgment ought to be for the Defendant. 


when he began the work of destruction. 


1831 . 



WineoE 


v > 

PllATT. 


Burrough J. It appears to me that the statute of 
frauds is decisive of this case. It is by no means clear 

Z / 1 to 
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to me that the obliterations 4’nd interlineations alter 
;the estal^ of the trustees, as to the freehold devise; but, 
supposing them to havp this effec||j, ^Ido not think that 
the case would be altered. I am^tisfied th?rt these arc 
not obliterations or interlineations within the statute. 
Here is an inceptioYi of an act done by the testator, but 
no completion. The act of having a fair copy made, 
shews that something was meant to be done; but this 
testator, who was an attorney, must have known that the 
execution of this paper must have taken place in the 
presence of three witnesses, to make it valid as a will 
affecting his real estate. 

I think there is no foundation for the objection raised 
on the non-signature of the^rigii^l will by the testator, 
on the two first sidcvs. The last sentence in the will 
expresses that he has signed the three sides: of this he 
is perfectly cognizant, and signs the last of the three 
sides, Xj||hereby expressly adopting all the three. I am, 
therefore, of opinion that the Plaintiff' has no right to 
recover the title-deeds, and that the present action will 
not lie. 


Richardson J. 1 entirely agree with the rest of the 
Court, upon both points. Upon the first, I shall merely 
say that I consider the will to be well executed j 
because the testator did all that he intended to do at 
the time of exccutvjn. It is quite clear that the testator 
did not intend to revoke, but only to alter his will; but, 
supposing that his intention was to revoke, he has not 
done so according to the direction of the statute of 
frauds. According toi^hc case of Sutton v. Sutton^ and 
the other cases, the obliterations and alterations made 
by this testator would not amount to a revocation of his 
will. But I think it better to take this case on the 
broad ground; for all the facts shew that revocation 
was not the testator’s object. He had a fair copy 

made 
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made of the original will, as altered; and,, therefore, 
never intended to die intestate. The act of substitution 
was inchoate and i^pomplete, and totally inoperative 
till carried, into execdlion. 

Judgment for the Defendants. 


.Luckett V, Plummer. 

declaration in debt, stated, that the Defcjtdant 
was summoned ^ answer the Plaintiff* of a plea, 
that he render to the Plaintiff* twenty pounds of lawful 
money of Greai Britain^ which he owes to and unjustly 
detains from him, and whereupon the Plaintiff, in 
his own proper person, complains; for that^hereas 
the Plaintiff, “ heretofore, to wit, on the 1 st day of 
July, in the first year of the reign of our Ibrd the now 
king, sued and prosecuted, out of the court of our said. 
lord the now king, of the Bench hcrc^ the said court being 
then and now at Westmmsicr’* Venue Middlesex. This 
was demurred to, on the ground, among other objec¬ 
tions, that there was no setting out of the ac etinni and 
reference to the clausum fregiL clause of the writ; and 
that the Court did not sit on the 21st^f July^ which was 
a day in vacation. 

Taddy Serjt., in support of the demurrer, cited Est- 
wide V. Coohe {a\ Atkinson v. Anderson (6), Harrington. 
V. Taylor (c), and ist. TVtns. Saunders, 600. 

(a) Ld. Ray 712 . 1557. W ^5 378 * 

(A) 3 T. K. 184. 

But 
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May 

Ill a declar¬ 
ation in debt 
in C.B. a re¬ 
ference to the 
clausum fregit 
of the w'rit is 
not necessary; 
and an aver¬ 
ment, under a 
videlicet, that 
the Court was 
sitting on a 
day in vaca¬ 
tion, may be 
regarded as 
surplusage. 
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May aS. 

Tenants'in 
cpmmon may 
eue in cove¬ 
nant* for ne¬ 
glect of re¬ 
pairs* the lessee 
of a house, 
ivho* hubse- 
qnently to the 
demise, but 
before the 
breach alleged, 
becomes a co- 
tenant of the 
Plaintiffs In the 
same house. 


But tlie Court thought tha^ the tipic being stated 
(innder a videlicet, was immaterial, and might be rejected 
as surpliifeagc; that it was sufficient if it appeared in 
substance that the writ was issued out of the court; and 
that it was unnecessary to load the declaration with a 
useless reference to the original clausum fregit. 


Yatps and Others t;. Cole. 


^ OVEN A NT by lessors of two undivided fourths, 
and one undivided thi||pl of a messuage against lessee 
for not repairing. Plea amon^ others, that after the 
demise to the Defendant, andf^efore the breach com¬ 
plained of, one Bonner, who was interested in the 
resid^ of the premises, bargained and sold his share to 
the Defendant, whereby the Defendant became tenant in 
common of the premises with the Plaintiff! Demurrer 
and joinder, as to this plea. 


Onslow Serjt. in support of the demurrer. The 
question intended to be raised, is, whether one tenant 
in common, under tlie circumstances disclosed in the 
plea, can sue his co-tenant; and from the writ de re^ 
parationefaciendd, it appears he can (a), even on privity 
of estate; but here, the Defendant is in by his own 
act, and is sued on privity of contract. Co. Lit. 186. a. 
is an authority to’shew, that one joint tenant may lease 
to his companion, and Bac. Ah. Lease 1. .5., that one 
tenant in common may lease to his co-tenant; and in 

(fl) Co* Liu zoo.b. 


Snelgar 
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Snelgar V. Hension(a) it was decided, that one tenant 182J. 
in common might sue his co-tenant for rent, y Yatts* 

Taddy Serjt. contra. The authorities cited do not 
affect the present case, for the house being an entire 
thing, and the shares undivided, .no action can be 
maintained against the Defendant for not repairing, 
his covenant as lessee heing merged in his new estate. 

In the authorities cited, the reversion at the time of 
suing was in the same liands as at the time of the demise, 
here it is in different hands at the time of the suit, 
which circumstance, according to Webb v. RmscU{b\ 
and Stakes v. Russell (<), is conclusive against the 
action. 

(ML 

In the writ de repargi^one J'aciendd, the .co-tenant 
who sues, alleges willingness to perform his part of the 
repairs, here the Defendant is called on to do the 
whole. 


Per Curiam, The action is properly, lyrought, and 
there must be 

Judgment for the Plaintiff 


(<2) Cro.Jac. 6ri. 
{b) 3 T.R. 3 y 5 . 


{c) 3 T.R. 678. 



662 


CASES IN EASTER TERM 


1821 . 





May %%, 


Hudd Ravenor. 


In replevin, 
plea of a for¬ 
mer distress 
for the .same 
rent, without 
adding that 
the rent was 
satisfied, is 
bad. 


JJ^EPLEVIN for goods. Cognizance for rent arrear. 

Plea in bar, that cognizor, on a former occa¬ 
sion, made a distress for the identical rent, and took 
goods and chattels liable to distress sufficient to dis¬ 
charge the rent in arrear, and the costs and charges 
of the distress, and of the sale and appraisement there¬ 
of, and might have thereby paid the arrears of rent, 
and the costs ami charges ol‘ the distress, sale and ap¬ 
praisement, but neglected,r and omitted to do so, and 
wrongfully and vexatiously made a second distress for 
the same rent. Demurrer, for that the plea in bar 
did not shew, or aver, that the rent was satisfied by 
the distress alleged. Joinder in demurrer. 


Vauglum Berjt., in support of the demurrer, referred 
to Lear v. Edmonds (a), and Lmgham v. Wmren (Ji), as 
in point for the Defendant. 

Hey'wood Serjt. for the Plaintiff. The case of Lmg-- 
ham V. Warren was decided on the authority of Lear 
v. Edmonds^ But I.A:ar v. Edmonds was decided on the 
principle, that it‘ is necessary to show a satisfaction of 
the rent, and this principle is no where else to be found, 
the Court too seem to have thought, that the provision 
of the statute of 2 1^. & M. is optional, and not com¬ 
pulsory on the distrainer, and it did not appear that 
the distress had been sold; however, the expression 
in the statute is not, may sell, but shall and may; which 
expression has always been deemed imperative, as ap- 

{a) j B. A. xsj, {h) % B B, 36* 

pears 
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pears by the. King and Queen v. Barl-am {a), and all the 
cases which have been decided on the 8th and 9th iVt 
& M., touching the assigning of breaches in lotions d9|l| 
bonds. (/») In the present plea it is averred, that the 
goods were liable, the omission of which averment was 
objected to in Lear v. Edmonds. Cut even if it be 
necessary to aver satisfaction, in answer to an action 
for use and occupation, (as was the actioii in Jjear v. 
Edmemds^) because the party who so sues, has olhor 
remedies b}' whicli lie might have been satisfied, as debt 
or covenant, yet in replevin, wdiei'e the Defendant has 
tidvcn np.on himself to recover his rent by his own act, 
it is quite enough to aver a sullic'ent seizure, the 
party wIjo seizes, is bound tp^ell under the ‘i }V. & il/.; 
this makes a distress a species of prerogative exe¬ 
cution, which the Coiui will watch narrowly; and if 
a sheriff levies in execution, though he does not sell, 
that will be a discharge to the Defendant. Mounfenayw 
Andre\.i)s (c), Al/iinson v. Alkinson. {d) At common law, 
the distress operates only as a pledge; and a second 
pledge cannot be taken, where the landlord has had 
the benefit of a former one. Indeed the 17 f,V/r. 2. r. 7 
.s. 4-. is a statutory recognition, that the laiidloi’d can¬ 
not at common law distrain twice for the same rent, 
Wallis v.Savill. (e) Moore, 7., Cru. EL 13. anon. C, 
and Hutchins v. Chambers {/), arc clear authorities to 
shew that a landlord cannot split his jilemand to make 
two distresses; and dierc is no diflerence between .split- 
tinff the rent and taking two distresses. The vexation 
and inconvenience to tenants must be very great if 
such a course is permitted. 


1821. 

Hudd 


V. 

Ravenou. 


(rt) Halk . 609. 

(/;•) % 377. Convp. 357. 

5 T. R, 540. 

(r) Cro.E/iZm *37. 


(V/) Cro. Eliz. 19?. 
(f) 2 Lutnu. T532. 
(/) Jt 579. 


Dallas 
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V. 

Ravekor. 


DAlJLAsrC. J. The only question in this case is, 
whether the,plea is good or bad, and to that I confine 
my opii^on. The objection to the plea is, that it does 
not shew that the rent was satisfied by the former dis¬ 
tress. There are two cases which decide that such a 
plea is bad. Lear\. Tidmonds, and lAngham v. Warren^ 
decided on the authority of Lear v. Edmonds, and the 
question now is, whether or no Lear v. Edmonds was im¬ 
properly decided; in other words, whether three Judges 
of the Court of King’s Bench have misconstrued the 
statute relating to distresses; in the outset, therefore, we 
are to say, that three Judges are wrong, and to my 
mind'that is a strong proposition: however, if they are 
wrong, their decision is open to consideration, and it 
ceases to be authority if erroneoils. But what argu¬ 
ments have been adduced to prove them wrong? The 
provision in the statute, is, that the party distraining 
shall aiy may sell; thence it is argued that lie must, and 
that wherever shall is found in company with may, it 
means must, * That I deny. It does not follow, that a 
party must sell, because he may; if so, it would go to 
this, that after seizure, a landlord could never come to 


any terms of agreement with his tenant. But it is clear 
from what Abbott J. says, in Lear v. Edmonds, that 
the possession of the goods may be relinquished at the 
request of the party; and who ever doubted it up to this 
moment? It dooo not follow, therefore, that a distress 
must operate as a satisfaction, because it may be re¬ 
linquished, and that brings us to the question, whether 
this plea is sufficient s it has been attempted to 

distinguish this case from the case of Lear v. Edmonds, 
because that was an action for use and occupation, but 
the plea was held bad in that case, because it did not 
shew that the rent was satisfied, and that is the very 
defect alleged here. Lord Ellenborough says, *‘the 

dis- 
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distress may enure as a satisfaction, or may ^onft^tute 
an injury: if the former, then the Defendant hiight to' 
have pleaded those circumstances, which would make it 
operate as a satisfaction; for it is incomplete as satis¬ 
faction by the mere act of seizure.” And so it is in¬ 
complete here. Baylcy J. says, “ itf was the duty of 
the Defendant to set out the whole of his caseand so 
it was here: he might have stated the whole of his case 
in the plea: the words “neglected and omitted,” are 
not sufficient; if the distress had operated as a satis¬ 
faction, it ought to have been so stated. 1 should have 
entertained no doubt on the subject, even if no case had 
been before decided. 


1821. 



V. 

Ravenor. 


Park J. I see ng^iig in the Plaintiff’s ^gument 
to induce the Court to think that the two former de¬ 
cisions are wrong. Much stress has been laid on the 
supposed inconvenience to tenants, but the incepyeni- 
ence is all the other way,i and if the laiidloi# must 
proceed to sell, the Plaintiff should have shown that he 
was satisfied; for there arc many cases supposabic, in 
which the distress may be no satisfaction to the land¬ 
lord, as where he withdraws it, relying on the tenant’s 
word. I do not agree that shall arid may in a statute 
arc always imperative; they must be deemed imperative 
or not, according to the subject matter. The statute ot‘ 
William and Mary is a remedial law, j,nd it was never 
meant, that the landford must necessarily sell, because 
he has the power to do so. It certainly is not allowable 
for a landlord to split his rent^uc|,j|wlrposely take two 
distresses, but Lord Man.^eld is convenient he 

should come a second time, if tlie first distress is not 
sufficient, otherwise he might be tempted to secure him¬ 
self by taking an exorbitant distress in the first in¬ 
stance. I think, therefore, that the present plea is not 
sufficient. 


Bur- 



666 


CASES IN EASTER TERM 


1821. We must over-rule the two pre- 

Hu;^ ^ cediag dicisiphs, if we say that this plea is sufficient. 

v'i • Rut it coh^ins no arcvincnt on which issue can be 

’'if 

Ravenor. taken, Ihough it might easily have done so: as if it had 
said, that the Defendant wrongfully destroyed the dis¬ 
tress. It rests therefore, on the same ground as the 
former cases, which in my judgment wore well decided, 
and the pi’esent plea is bad foV want f)f shewing that 
the rent was satisficil. 


Richaudson J. I think the pica insufficient. For 
any thing that appears, the former distress may have 
boon relinquished in kindness to tile tenant, and 1 do 
not think any issue could h®vc been taken on the 
words Ji^glecfed and omitted, satisfied that 

the statute of W. 8c M. is iinper^^h lis to a sale, though 
it is not necessary to jironounce an opinion on that 
point; but supposing it is so, tliat statute never meant 
to preclude parties from ending tlic proceeding by an 
agreement.. The principle of the former cases is the 
same as the present, and tlicre must be 


Judgment lor the Cognizor. 



IN THE Second Year of GEO. IV. 


661 


1821. 


Gray aritj Another r. Bond and Anoth^. • Maytz, 


HIS was an action on the case,.for disturbing the Where the 

Plaintiffs in the enjoyment of their right of drawing 

nets to land, on the bai?ks of the river Dei'Wenty wherein publlckly 

they had a fishery. The Defendants pleaded the general 

issue, and at the trial beforeJ., at the itoiJc shore at/f. 

Spring assizes, 182(), a verdict was found for the Plain- for more than 

tiffs, subject to the opinion of the Court, upon the fol- i*ad^^at”ar?ou8 

lowing case. tlflies, dressed 

The river Derwetil is a public navigable river in ^od improved 
r landing 

the county ol io^/^Wre nde whereof flows to a point pi^ce {both 

higher up the rif^^man the place mentionifl in the the fishery and 

declaration called the Crabtree Fellings. Tliis river p^aJe having 

forms the boundary of the manor of jE/z7;/g^o«, which originally be- 

extends to the line of the stream, and thenlltrd of 

that manor, from time immemorial, hath ^been seised evidence being 

of a fishery in tlie river on the Elvington side of the oflered to 

river, to tlie line of the stream thereof, and extend- or^t^ose^who* 

ing throughout the length of the manor which he under him 

claims, as appurtenant to the manor. Before, and at the 

sliorc 

the time of the execution of the lease and release here- of the* 

inafter mentioned, Richard Sterjie was seised in his de- landing nets 

mesne as of fee of the manor of Blvingto?iy and of the d>e lessees 

” or the fishci y): 

lands conveyed by ^he deed, as wcW as other lands Held, that it 

within the manor, and adjacent lo the river Derwent^ properly 

and being so seised, by indenture of jease and release, to presume^a^ 

dated the i-Jd and 4th October, conveyed to grant of the 

Ralph and John Dodsworih (amH^Hg, ol^er things) the 

close of land ujx>n which the felling called the Crabtree sees of the 

felling is situated. The Plaintiffs are possessed for a fishery, by 
” ^ , f, 1-1 former 

term of years of the legal estate ot and in the manor owner of the 

and fishery; and, at the time of the grievance com- shore at 

VoL. II, 3 A plained 
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v» 

Bond. 


plained^||ii| .tHe declaration, were in possession of the 
It proved at the trial, that the owners of 
and their lessees, had, for ahovl twenty 
5^6^ last past, and in the recollection of one witness, at 
the distance of 64 years ago, for the more convenient 
use and enjoyment of their said fishery, drawn and 
pulled their nets to and upon the bank of the river, at 
certain different parts thereof, bn the Mlvington side of 
the river, for the purpose of taking the fish out of the 
nets, and that they .had occasionally dressed the landing 
places, by sloping the foreshore, and levelling the ground 
with a spade. These landing places are called pulls or 
fellings, and are thirteen in number, within the manor 
of Elvingtmi, The other fellings are situate upon dif¬ 
ferent clf^es, which, before t^^ &||of the said convey-' 
ance, were and still are the Woper'ty of the lord of the 
manor of Elvington ; but the felling in question, called 
the Cxj^ree felling, is situate upon one of the closes 
which vfe'e conveyed to Ralph and John Dodmorth^ by 
the before-mentioned deeds of lease and release, under 
whom Mr. Preston, the present proprietor of the closes, 
now claims and is seised of the same. There was no 
evidence either way, whether Ralph or JoJm Dodsfworth, 
or any person under whom Mr. Preston claims, or Mr. 
Preston himself had any knowledge of or was privy 
to the said use of the Crabtree felling. The De¬ 
fendants, as the servants of Mr. Preston, and by his 
direction, before the commencement of this action, 
placed stakes in and upon the Crabtree felling, so as 
thereby to pfeyent.!^^ Plainti£& from pulling thpir nets 
to land, an^ftihg,^|;^ said felling so conveni^tly as 
before. 

It was object by the Defendants at the trial, that, 
as the land upon which this felling^was situated, had 
been conveyed by the owner of the fishery to the Dods- 
•mrtks in 1774’, without any reservation or any exception 

of 
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of the right of landing nets irpon the sa|l“'fafa ^s uch 
right was entirely cone. The learned Ju^lfe 
the jury to‘{Ji|s»ume, from the evidence of enjoyweB|j:rfR 
grant of the right to land nets upon the Crabfree^^- 
ling, to the owners of the said fishery, by some former^ 
owner of the close whereupon it was wtuated, since the 
year 1774; and the jarj thereupon found a verdict for 
the Plaintiffs, damages Ij, ■ 

The question for the opinion of the CJourt was, 
whether the direction of the learned Judge was right. 
If the learned Judge ought to have directed the 
jury to pre'sume such grant, then the said verdict 
was to stand; but if not, then a nonsuit was to be 
entered. 

% 

The case was argp^i^ former day in thisi^erm. 

Bosajiqtiet Serjt., for the Plaintiffs, contended, that it 
was properly left to the Jury to presume, fropievi¬ 
dence of enjoyment, a grant of the right to land nets 
upon the locus in quo, and cited Campbell v. Wilson (a), 
Yard v. Ford (b), Keymer v. Summers, (c) 


Hullock Serjt., for the Defendants. The cases cited 
for the Plaintiffs do .not apply. Mere lapse of time 
will not of itself raise against the owner the presump¬ 
tion of a grant. In Campbell v.^ Wilson there was 
a notorious user for twenty years exe);cised adversely. 
Anlf so, in all the ca^es collected by Serjeant Williams 
in Yard v. Ford, particularly Darwin v.^ Ujdon, the 
grounds for such a presumption Mtei^e ininitely greater 
than in the present case. One of pe j|ei^al grounds 
of a presumption, is the existence^ of:^l^iiate of things 
whicii may reasonably be accounted for, by supposing 


(a) 294. 

(^) 3 Wins. Saund. iis.b. 


(f) Bull. N. P. 74- 


th« 


1821. 

* j 

w'" "■ 

Okay 

«. 

Bond. 


3 A 2 
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Gray 


V. 

Bond. 


,t^aieY4[Aatt^^j^resl]Tned. (a) Here, none of the par- 
’rotere^ed were uworc of the practice which 
^ot)taihld with respect to the landing of the nets 
upon the particular spot. Though an uninterrupted 
, possession for twenty years and upwards, be a bar in 
. an action on the case, yet the rule must be taken 
with this qualiheation, that ,the possession was with 
the acquiescence of the person seised of an estate of 
inheritance. The mere knowledge of the tenant is not 
sufficient, otherwise he might collude, to the great 
inconvenience of his landlord. Darnel v. North, {h) 
The grounds for presuming the surrender of terms, 
are laid with equal tenderness to the interests of 
the owner of the inheritai^l^^ilid shew the jealousy 
with vifhich the law sanc^ns a presumption. Doe 
V. Wright (c), Doc v. llildcr. (ri) The distinction be¬ 
tween this case and those cited for the Plaintiffs is, that, 
in the^JIlatter, knowledge on the part of the person in¬ 
terested was presumed upon clear grounds. There is 
iio such khowledge in evidence in this case, which com¬ 
pletely falls within the reasoning of Lord FAlenborough, 
in Daniel v. North, and the rule there laid down by him 
and the rest of the Court. 


Bosanquef, in reply, was stopped by the Court. 


Dallas C. J I think the question was progerly 
left to the jury to presume or no^, from the facts before 
them, a ri|^t on the, part of the Plaintiffs to land their 
nets on t^ Ifflps ik quo, and a grant from some former 
owner of we TO* *^ot now called on to decide 


(a) Per AbhoW^.J.t in Doe (c) 2 S. iff A, 719, 720. 
y, under, a 5 . ^ 4 . 791. {d) Ibid. 78a. 

{b) II East, 37a. 


whether 



IN THE Second Year of GEO. IV, 


671 



whether the jury were right or wrong irj the ^({^c^lusioii 
to wiiieh they have come (though had'T4 
them I should probably have come to the samA 
question is, whether the learned Judge left it to them 
properly, to presume a former grant. I .)iigrce with the 
argument vdiich has been urged on tjie part of the De¬ 
fendants, that mere lapse of time will not of itself raise 
against th6 owner the presumption oft a grant. When 
lapse of time is said to afford such a presumption, the 
inference is also drawn from accompanying facts; and 
here, where there is no direct evidence whether or not 
the owner of the land had any knowledge of what pas8e<l, 
the inference to be drawn must, in a peculiar degree, de¬ 
pend on the nature Q|j.hei§ccompanying facts; and the 


presumption in favouf^f^ grant will be more or less 
probable, as it may be m^e or less probable fhat those 
facts could not have existed without the consent of the 
owner of the land. The circumstances proved in the 
present case, were sudiclent to leave to a juryf* as cir¬ 
cumstances from which the knowledge of the owner, and 
Ins acquiescence, on the supposition of a preceding 
grant, might fairly be presumed. This was done; and 
how could it be inferred that the owner had not such 
knowledge, when he was proved to be in possession of 
the property, when the landings were all made publicly, 
and the soil Intd actually been levelled to facilitate the 
Plaintiflb’ access. I entertain no doubt, that the ques¬ 
tion was properly IcTt^to the jury. • 


1821. 

^•'IGhay 

•u. 

Bond. 


Park J. It seems to me, tliat it.^as mi^l' fitly left to 
the jury in this case, to presume a j^a^. Notwith¬ 
standing the distinction which >has attempted. I 
cannot distinguish this case from t^fcpf Campbell v. 
Wilson, at jMneaster, and if ever therfiwas a strong case, 
that was one, because there had been an award and an 
inclosurc, twenty-six years before. The circumstances 

3 A 3 in 
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1S21. 


GRAlf 


Bono. 


in that cas^ which the knowledge of the owner of 
tl|^ soil ni^it be inferred^ were not stronger than those 
in th0‘*|^esent. The case, indeed, does not come up to 
of Daniel v. Norths because there was something m 
the nature of 4he easement there which makes a differ¬ 
ence. A landlord may not see windows thrown out, 
and a tenant may not feel the inconvenience; and this 
distinction is referred to by Lm Blanc J. But in the 
present case, there is reasonable ground to presume the 
knowledge of the land-owner, and the question was 
properly left to the jury. 


Burrough J. Every case of this sort depends on 
its own circumstances, and the circumstances here place 
the point in a very clear lighit j^Very act done by the 
Plaintiffs for 46 years, on the locus in qm, would have 
been a trespass, if they had not a right of landing there; 
but from 1774 to the present time, all these acts have 
been done openly: and the only question is, whether 
there were ,any facts from which a Judge could leave it 
to a jury to presume a grant of the right in question. 
Undoubtedly, the circumstances were such as could 
scarcely have occurred without the knowledge of the 
owner. 


Richardson J. This is not like a case of injuries 
arising to an owner from the collusion of his tenant; - 
the question is, whether or no Mr. Preston had know¬ 
ledge of WRS plucc on his land; and 1 

think the cake w'aa^'lji^werly left to the jury. 

Judgment for the Plaintifis. 
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ISS^l. 


George Palmer, William Lgadek,' 
Others, v . Ann Bate, William Bate, 
Thomas Wright Vaughanj and Others. 


Majf ji. 


HIS honour the vice-cliancellor, by decree made on An aseign- 

the hearing of this cause, on the 3d June. 1820, 

ordered a case, of which the following is the substuiice, emoluments 

to be stated for the opinion of this Court. The De- and profits 

Cendant, Vaughan^ who is clerk of the peace for the city 

aijd liberty of Westminster, which office he has held*since and his con- 

the year 1802, undft*''thl ctistos rotidorum oi the city, 

. hold the office 

liberty, and county, and from the time of his appoint- of clerk of 
ment, has executed the office by his deputy Lorenxo the peace. 
Stable, an attorney residing within the liberty, by inden- orTeco^'due 
ture, dated the 25th January, 1806 ‘, assigned to George to him as 
Palmer and William Loaden, their executors, admini- clerk of the 
strators, and assigns, “All and singular the income, respect of his 
emoluments, produce and profits whatsoever, which, afttr 
during the life of him, the said Thomas Wright Vaughan, *al 

and his continuing to hold the said place, or office of lo^aiance of 
clerk of the peace for Westminster, should arise or be- deputy for 

I • 1 •, rr.7 hetng^ 

come due, or payable to him, the said 1 homas Wright upon trust, to 
Vaughan, as clerk of the jieace, for Westminster, or P^Y ‘he inter¬ 
otherwise by reason^ or in respect »f his said place or certahi*debt«^ 
office, and all arrears thereof, ^n due, a^ deducting due from A., 

the stdarij or alUrwance of the ii^^ke time being, 

. . 1 mr rrr'^ wr . to time fender 

of him, the said Thomas Vatican, m the said the surplus and 

office, and all other expefitl^itteiii^i^ the execution residue, after 

of the said office. To hold^^fi^We and take the said 

income, emoluments, produce and profits, of all and is invalid. 

singular other the premises thereby assigned, thenceforth 

3 A 4? unto 
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1821. unto the s&ld George Palmer and William Loadeti^ their 
executors, aditiinistrators, and assigns, upon trust, that 
t). th| sa|^ George Palmer and William Loaden, and the 
BA'ns. sOTvivor of them, his executors, administrators, and 
assigns, should in the first place, by and out of the 
same, retain and deduct, and reimburse tliemselves, and 
himself, certain costs and expenccs therein particularly 
mentioned, and all such costs, charges, and expences, 
as they, or any of them should have incurred, or be¬ 
come liable to pay, in or afcwut the execution of the 
aforesaid trust. And^ should, and would in the next 
place, pay and apply the same in, or towards payment 
and discharge of the interest, which from time to time 
should become due, or owing to Thomas Baylis and 
Samuel Ridges respectively,” on certain debts, due fconi 
7\ W. Vaughan to Baylis and Ridge, according to the 
true intent and meaning of a covenant contained in the 
indenture. And should from time to time render 
and pay all the surylus and residue of the said income, 
emoluments,^ produce and profits, which should from 
lime to time remain, after answering and satisfying the 
trusts and purposes aforesaid, unto the said Thomas 
Wright Vaughati, his executors, administrators, or 
assigns, for his or their proper use and benefit.” 

The Defendant, by the same deed, constituted the 
trustees, his attornies, to demand, recover and receive 
the said income, emoluments and profits, and to give 
receipts and disch&rgcs for the sarpe; and covenanted, 
that ncilh^)&i|^, hi$ e^^l^itors or administrators, would 
at any tihis^h#eafi^^, by himself or themselves, or 
, by any agents-i^ ageiits ^ai pBceive or take into his or 
their possessiofi^ the income, emoluments, pro¬ 
duce and profits, d^^ny part thereof, or revoke, or 
make void, the powers and authorities thcrcinbclbre 
contained. 


The 
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The questions for the opinion of the ^i|i^were, 1821. 

Whether the assi^ment of the income, emoluments. 
produce and profits of the office, or place of clc^ 
peace for Westminster, after deductingv the Sar'j^r Bate. 
allowance of the deputy for the time being, of the De¬ 
fendant Thomas Wright Vaughan, in the said office^ by 
the said Defendant, Thomas Wright Vaughan, to the 
Plaintiifs, Geot'ge Pa^er and William Jjoadm, by the 
indenture in the pleadings mentioned, dated the 25th 
January, 1806, is a good and effectual assignment, and 
valid in the law ? And whether the said George Palmer 
and William Loaden could legally and of right receive 
and tahe the income, profits, emoluments, and produce * 
of the said place or office, under, and according'to the 
tr^e intent, meaning and effect of the said deed of 
assignment, upon, and subject to the trusts, intents and 
purposes therein expressed and declared of and con¬ 
cerning the same ? 

The case was argued on a former day in this term. 

Laxioes Serjt., for the Plaintiffs. There is nO autho¬ 
rity immediately applicable to this case: the decisions 
regard offices of a different nature. It is not contended 
that the office is saleable; it is a public office relative to 
the administration of justice, and the sale of it would be 
illegal by slat. 5 Sc 6 E. 6. {a) But this is merely an as¬ 
signment of the profits of an office which is regulated by 
stats. 37 H. 8* {b) aynd 1 W.ScM. (c)* By the former, tlic 
nomination of clerks of the^po£c t'hc custos 

rotukmm ; by the latter, a res^lice^4]^county is re¬ 
quired; and, by both, the office may 

be executed by deputy, tol^ajmrovw of by the cusios 
rotidorum. That the office is a fl^old appears from The 

{a) c. l6. {b) C.1» s» 3 . (e) c. %l, s. s, 

(iuecn 
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1321. 

Palmbk 


V. 

Bats. 


Qjtem agairn^ The Clet'k the Peace ^ CuiP^miand (a), 
and TJie King and Ciueen against Evans (ft); ao much so 
th|t the succeeding a/sios roitdonm cannot displace the 
fldilial clerk. Harcourt Fox.{c) Where profits are 
annexed to a freehold office, it cannot be said that the 
officer has not the . disposal of them. Nor will public 
justice suffer from the assignment of them; the Mfil- 
ment of the duties of the office 'i)y deputy being pro¬ 
vided for. Godolphin v. Tudor {d) recognizes the right 
of the principal to dispose of the profits of a public 
office, and Stuart v. Tucker {e) shews that the use of the 
half pay of a military officer is assignable. A close 
analogy may be found in the assignment of the^rofits 
of ecclesiastical benefices; the only requisite in such 
cases is, that the cure be provided for, as the execul^^ 
of the office is in the present case. {DaUas C. J. Sup¬ 
pose the deputy dies, and the cusios rotudorum refuses to 
approve the nomination of a new deputy, what becomes 
of the performance of the duties of the office ? Again* 
suppose that the deputy becomes ill, the principal must 
then perform the duties of the office, but how is he to 
perform those duties when there is nothing to sustain 
him ? Park J. The case of Stuart v. Tucker was much 

shaken by subsequent decisions. In Barwick v. Meade [f) 

/■ 

it was held, that the full pay of s military officer could 
not be assigned by way of annuity; and in ArhuckU v. 
Cawtan (g). Lord Alvanley C. J., in delivering judgment, 
says, “ It is now dearly established, that the half-pay 


of an officer.^ not assignj^le, and unquestionably any 


(a) SI Mod. 8o. 
\b) 13 Mod, 13.' 
(f) 13 Mod, 42, 

I Sath. 468. 







(^1 3^jB/. 1137. 
fe, (/) I H, SI. 637. 

T U) 3 ^ 3»*» 


salary. 
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salary) paid for the perfiirinaoce of a pub}k^^doty, ought 
not to be perverted to other yses than those/or vhidb it 
is intended. Notwithstanding the case of 
Tuckeri in which it was held that the half-pay ol^ani 
officer was assignable in equity, it was expressly de¬ 
cided, in Marty v. Odiums that it was not assignable at 
all, which decision met with general approbation.”] 

/ 

Ijens Serjt., contra. It is admitted, that the office in 
question is not saleable; if, then, the officer cannot sell, 
can it be contended that he may pledge his office for 
any amount ? The argument drawn from the provision 
for the deputy is beside the question. The principal, 
cannot withdraw himself, otherwise there might be a 
idrance of public justice. In the present case, the 
ice is substantially no longer in the officer, but in 
those to whom he assigns the produce of it. Supposing 
the deputy to fail, there would be no one to perform 
the duties of the office. A military officer^^ cannot 
assign his half-pay. (a) And^ the analogy drawn from 
cases of sequestration does not assist* the Tlaintiffi 
Those cases turn on the old law of lay-fee. On sug¬ 
gestion that the clergyman has no lay-fee, the bisht^ 
levies, providing for the cure by appointing a curate 
and paying him out of the proceeds of the execu¬ 
tion. The case of GodolpJiin v, Tudor is not in point. 
The officer here is the mere i^rainal possessor, and, 

substantially, has sold his office. , BlacJ^ord v. Pres- 
♦ 

t(m{b)t Parsons v. Thom- ostm lc), ^d Osborne v. Wil¬ 


liams {d\ shew in what li 
are viewed both at law and i: 

(fl) flariy v, Odluntt 3 T, 

681. 

8 T, R. 89. 



this nature 
Harrington v. 


^c) fi^. Bl. 3%%, 
18 Ves» 379 


1S2I. 

PatMCR 

V. 

Bate. 


Klvjnoggc 
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Palmer 


V* 

Bate. 


Kloprogge (a), the office, the profits of which the Court 
held might be well assigned, was only that of pri>o«te 
secr*btary to Lord IJkfldcrnesse, 


(a) The Reporters are indebted to the klndue>s of Mr. Serjeant 
i>nj for the following MS. note of the case. 


(K. B. Michaelmas^ a^GVo. 3 ) 
Harrington v. Klopkogge. 


An assignment AerjON on bond for payment Replication denied the receipt 
of the prohts of 1200/.; oyer craved, and the of the money a.s stated in the 
of all the condition appeared to be, that plea j and alleged, that PlaintifT 

oflfices of trust the Plaintiff had joined in a had been obliged to pay New- 
commissions, •bond with the Defendant, to one man a certain*sum. 

&c. which the Newman, for i2oo4, to secure Demurrer by Defendant, and 
Defendant the payment of an annuity of issue on the payment, 
may acquire is 100/. to Newman, during the ' 

good, as to all life of the Defendant. That Morgan, for the Defendant', 
oilices which the money given for the annuity made two objections to the va- 
may be legally had been paid to the present lidity of the agreement. First, 
assigned, by Defendant, and in order to in- that it was illegal and void by 
way of indem* demmfy the Plaintiff against the srat. being for the purpose of 
nifying the consequence of becoming security, assigning all offices, &c.; and 
Plaintiff, who it was agreed, that the profitSj^f that to assign an office of trust 
has paid the place of the Defendant, as se- was illegal. Second, that, by 

money for the cretary to Lord should the common law, offices of trust 

Defendant. be assigned, and that, whenever could not I>e assigned, 
the Defendant should become pos¬ 
sessed of any office of trust, com- Lord Mansjield, without hear- 
mission, place or pension what- ing the other side; there is 
ever, he should assign such office, nothing in the objection. The 
See. to the Plaintiffi who was agreement is for the assignment 
to take the whole profits : and of all offices, and is good as to 
I'or the performance of this %ree- all offices wkicb may legally be 
ment, the present bond \wis given, assigned. The profits arising 
The plea then averre^ that the from this 'office of private secre- 
Defendant, since tl^ im^^ had ' tary to Lord Holdernesse might 
been private sa^ta^^to Lonl be assigned ; and as to all others, 
Holdernesse .* ',sUl the they are not within the present 

money received by him p that case. 

Palace, was paid by the D^f^uliilit ; ’ Judgment for PlamtifT. 

to the Plaintiff, and that £mend- 
ant never had any other place. 


See 3 Co. 83. 


L,a'we$, 
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Zjtt'ioeSt in reply. Godolphin v. Tudor decides, tliat 
an tifficer has a right to dispose of the profits of his 
office. If an officer may dispose of the profits Jbis 
deputy, he may, also, assign them to his creditors,* 

Cur, adv, vtdf. 





V. 

Bate. 


The following certificate was now sent: 

This case has beed^ argued before us by counsel. We 
have considered it, and are of opinion, that the assign¬ 
ment of the income, emoluments, produce, and profits 
of the office or place of clerk of the peace for Westmin- 
ster, after deducting the salary or allowance of the 
deputy for the time being, of the Defendant, Thomas 
Wright Vaughan, in the said office by the said De- 
''iendant, Thomas Wright Vaughan, to the Plaintiffs, 
Geojge Palmer and William Zjoaden, liy the indenture 
in the pleadings mentioned, dated the 25 th day of 
January, 1 SOG, is not a good or effectual assignment, 
nor valid in the law. 

And that the said George Palmer and William. 
Lnaden are not entitled legally and of right to receive 
and take the income, ]:^otits, and emoluments, and pro¬ 
duce of the said place or office, under and according to 
the true intent, meaning, and effect of the said deed of 
assignment, upon and subject to the trusts, intents, and 
jjiirposes therein expressed and declared of and con¬ 
cerning the same. • 

R. Dallas. 


May fflst, 1S21. 

• :r> 

(«■) See also Haningfon v. 

Du Cbatel, i Bro. C. C. 1,24. 
L 'tdderdale v, Duke of Montrose, 
4 T. Jl. 428. Carforth v- Fea- 


A. Park. 

” (RROUGH. 



J.^TVICHAROSON. (a) 


rcinmS H.Bl. 317. Lowfeld't 
case and Bristofw's case, 1 Atk, 
arz. 
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A lessee took 
a farm under 
an agreement) 
which he 
never signed) 
and the terms 
of which his 
lessor) in a 
material 
point) failed to 
fulfil. In an 
action for the 
use and occu> 
pation of the 
farm) Held) 
that the jury 
might ascer¬ 
tain the value 
of the land) 
without re¬ 
garding the 
amount of 
rent reserved 
by the agree¬ 
ment. 


Tomlinson Day. 

Defendant took a mansion-house and farm 
of the Plaintiff, hnder an agreement, by which the 
Plaintiff agreed, among other things, that the Defend-* 
ant should have the exclusive right of sporting over the 
manor within which the farm lay, and should occupy 
the glebe land of tlie parish. The rent to be paid was 
AbOl. This agreement, though acknowledged and 
recognised, was never signed by the Defendant; but he 
'occupied the farm for some time. The Defendant’s 
chief inducement to take the farm was the promised 
privilege of an e^^lusive right to sport; but it turned 
out that the Plaintiff (not being the owner of all the 
lands in the manor, nor having free warren) had no 
power to grant any such privilege, and the Defendant 
was in fact warned off by the several occupiers within 
the manor. The Plaintiff also failed in procuring the 
glebe for the Defendant’s occupation, and for this he 
offered to make a proportionate abatement of the rent. 
The Defendant, being sued in an action for use and 
occupation, for 450/., one year’s rent, as reserved by the 
agreement, paid 350/. into Court, and proved the fore¬ 
going facts at the trial before Dallas C. .1., at the London 
sittings after last Hilary term, when the jury found a 
verdict for the Defendant, consideritig S.50/. to be the 
annual value of.||il^pi^, independently of the glebe 
and the priyil jp)f spe^^ng. 

Vaughan Sferjt.,,|m a former day, obtained a rule nisi 
for a new trial,, “ground that the agreement, 

though not signed, nsf#ing been acknowledged by the 
Defendant’s occupying the land, he must be boupd by 
it as to the quantum of rent, under the 11 Geo» 2. c. 19. 
5. 14.; that the value of the land being ascertained by 

the 
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the rent reserved in the agreement, the jury were not at 
liberty to find any other value; and that, with respect 
to the Plaintiff’s failure to procure the exclusive privi¬ 
lege of sporting, the Defendant might obtain redress in 
a cross-action. 


wr. 



Day. 


PeU Serjt., in shewing cause against the rule, con¬ 
tended, that as the Defendant never signed thtf agree¬ 
ment, nor had ever attained under it the chief object which 
he proposed to attain, the agreement must be considered 
a nullity as far as regarded him; and then, the PlaintifF 
being entitled to sue for nothing but the unascertained 
value of the land, the jury were at liberty to ascertain 
and decide what that value was. 


Taddy and Vaughan Serjts., in support of the rule, 
argued that the Defendant was bound by the agreement, 
though he never signed it, because he had taken a 
benefit under it (a); if so, the action being on the agree¬ 
ment, the jury could not travel out of it; and the 
failure to afford the sporting privilege was ho bar to the 
action, because it did not go to the whole consider¬ 
ation. 


The Court were of opinion, that an agreement be¬ 
tween lessor and lessee was only evidence of -the 
amount of rent to be paid, where the lessee had 
enjoyed under such agreement; tl^at the lessor in 
the present instance, having faile^o fulfil the agree¬ 
ment in the chief object wh^^^l^ad induced the 
lessee to propose becoming ;the lessee 

could scarcely be said so to hav^r ^Jo^d; but that, at 
all events, the Defendant for use and occu¬ 

pation, as in an action of debt'for rent, might shew 
an eviction of the whole or of part; that, in case of an 

(a) Co. Liu, zii. a. 

eviction 
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GviclacHi of part, the jury must ascertain, indepeadently 
of any agreement, what tjie Defendant ought to pay; 
and that an eviction of part of the subject-matter of the 
demise (namely, of the exclusive privilege of sporting) 
having been clearly proved in the present instance, the 
rule fur a new trial must be 

Discharged. 


Junt 1, William Duncan v* Samuel Hill, Richaud 
Hill, Henry Wright, and George Bolton 
' Mainwaring. 


Tlie ftaintiir 
declared on 
three bills of 
exchange,in 
three several 


JN this case, which was tried before Dallas C. 

at the Lfnidcm sittings after Hilary term, a verdict 
having been found for the Defendants, 


counts; but, Ztcns Serjt., on a former day, obtained a rule nisi for 
his^partlcular ^ ground that admissible evidence had 

only sought to been excluded, 
recover on the 
bill set forth 
in the first 
count. The 
defence being, 
that the De¬ 
fendants were 
not partners 
when the bill 
set forth in 
the first count 
was drawn, 
the Plaintiff 
tendered in 

evidence the other two bills, for the establishing the fact of the partner¬ 
ship : the evidence having been reji he ground that these bills were not 

included in the particular, the Court graai w trial. 


Taddy and Lanoes Scrjts. having subsequently sliown 
cause against the rule, 

Dallas C. J. now delivered the judgment of the 
Court, (a) This is an action on throe several bills of 
exchange, each being the subject of a distinct and 
separate count. fThe first count ^was on a bill for 
1; the third on a bill for 403/. 6s. 6d .; and 

the fifth couiil for 407/. 17s. 9d. The Defend- 


(a) The facts of the case, and the arguments on both sides, are 
so sufficiently ‘tated in the judgment that it was deemed unneces'-ary 
to repeat them. 


ants 
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ants applied for a particular of the Plaintiff's demand, 
which particular was in these words: ** This action is 
brought to recover principal and interest, and expencfes 
due for, and in respect of^ the bill of exchange in die 
first count of the declaration mentioned, and the Plain¬ 
tiff will avail himself of all the counffe of the declaration 
for recovery thereof.” jOn the trial of the cause, the 
two Hills having suffered judgment by default, and the 
two Defendants, Wright and Mainwaring, having 
pleaded the general issue, after the evidence had been 
given as to the first bill, the Plaintiff offered in proof 
the two other bills, which were objected to by the De¬ 
fendants. No evidence was offered to connect the, two 
last bills with the first, as given in payment of a sum 
remaining due on that bill, or as connected with it in 
any way whatever, except as after mentioned; and, 
with the exception of the two HillSt who were the 
drawers of the first bill, and the acceptors of the two 
latter, the parties were different on the face of the bills. 
But the purpose for which it is said they were offered in 
evidence was this: The defence set up was, that Wri0it 
and Mairmaring^ who had originally been partners in 
the stone pipe company, on whose account these bills 
were stated to have been drawn, had ceased to be so, 
or were not proved to be such, when the first bill was 
drawn; and that Samuel Hill and Co. was the firm of 
the house of the two HillSi carrying on, as wine mer¬ 
chants, a separate trade, to which character these bills 
misht be referred; and, to rebut tb|^iyence, these two 
bills are alleged to have been gfi^red . m^^^ dence, to 
shew a continuation of the parl|er8|^[|^t and subse¬ 
quent to the time when the for' 1200/. was 

drawn, the two latter bills beingw a subsequent date, 
and dated at the same place with the former bill, where 
the business of the stone pipe company was carried on. 
VoL. II. 3 B It 
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It has been stated, on the part of the Defendants, that 
the two bills were only offered in evidence in support of 
the counts, in which they are stated as substantive causes 
of action; and it is agreed on both sides, that, if so 
offered, they were properly excluded. But the fact has 
been correctly stated on the part of the Plaintiff, 
namely, that they were offered as auxiliary evidence 
only, and^n the manner I have stated ; and it is equally 
true that, so offered, I did not receive them, considering 
them as excluded by the particular, and therefore 
objected to by the Defendahts. 

I thought that the Plaintiff, having expressly declared 
on three bills, but, by his particular, having confined 
his right to recover to one bill only, the Defendants had 
no reason to apprehend that the two bills would be 
given collaterally in proof, under the general notice; 
but that, by all the other counts, was to be understood 
the common counts, as in the usual v/ay. Supposing no 
counts had boon on the two bills specifically, I should 
have had no doubt that they might be received as 
aujjtiliary evidence, under the common counts ; but the 
peculiarity consisted in their having been originally 
declared on as distinct and substantive causes of action, 
and, by the particular, abandoned as such. 

My Brothers, however, arc of opinion, that, under 
this particular, the Plaintiff had a right so to apply the 
two bills; and with fhis opinion, on final consideration, 
I agree; and the 'more especially for this reason, that it 
appears to me thafe I ought, at all events, to have 
received the bjjds injevidence. If admitted, and they 
had weighed nothii^|, they would then have left the case 
where it was; and, if, they had weighed any thing, the 
Defendants might lutve' moved the Court, as may be 
done in such a case, on an affidavit, stating that they had 
been misled by the particular, as framed, in jvhich case 

13 the 
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the sufficiency of the particular would have been before 
the Court; and, if at all doubtful, the Defendants would 
have been let in to try. But, taking the other way, 
were a Plaintiff to be shut out by a strict construction, 
he might be concluded by a particular fairly meant, but 
doubtfully worded, against the justice of his case. At 
any rate, there can be no mistake, nor any surprise 
on the Defendants in future; as, what has passed, and is 
now passing, will operate as the fullest notice how the 
bills are to be applied. 

I have said this much in a case that would not have 
required it, if there had not been a difference of asser¬ 
tion, with respect to facts, at the bar; and, therefpre, 
with a view to a future trial, it is important that the 
parties should clearly know what is understood to have 
passed on the former occasion, and on what ground a 
new trial is now granted. 

Rule absolute. 


1821. 

Duncan 


V. 

Hill. 


CoLLYER V , Mason. 


June 4. 


was an action of assuinpsit to recover the pur- seUed 

chase-money of an estate sold "by the Plaintiff to e:>tatc 

the Defendant, which action was defended on the ground mairlder to^" 

of a defect in the title. The cause was ’tried at the sit- hk bons, B., 

C., D. and J?., 

in tail, in such shares and proportions as v 4 ,,i^shoul 4 appoint by will. In 1807, //., 
B., C. and D., conveyed the entirety of th#' pre|a 4 es to make a tenant to the pracipe, 
#b that one or more recoveries should be siffered, in which A., B., C., D. and E. 
should be vouchees, for the purpose of haning all estates tail: a recovery was then 
suffered, in which B. and C. were vouched. In 1809, A., E., CmiD-t and E. con¬ 
veyed all the premii.es to make a tenant to the prxeipe, in a recovery which was 
suffered in r8io, in which E. was vouched; and, in 1811, a recovery was suffered, 
in which D. was vouclied. ^ 

Held, that by these conveyances and recoveries the estates tall in J 5 ., C., ih, and E. 
were well barred. * 

tings 
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tings aft^r last Michaelmas term, at Westminsta', before 
Dallas C. J., when a verdict was found for the PlaintiiT, 
subject to the opinion of the Court, on a case in sub¬ 
stance as follows. 

Devise to Daniel CoUyer for life, remainder to trus¬ 
tees to preserve, &c.; remainder to the son and sons of 
Daniel Cdlyevy lawfully to be begotten, in such shares 
and proportions as he should''appoint by will, and the 
heirs oi their respective bodies; remainder to the 
daugh||rs of Daniel CoUyer^ as tenants in common in 
tail; remainder to Charles CoUyer, for life, with divers 
remainders over. The devisor died, leaving Daniel and 
Charles CoUyer him surviving, 

tkemel had issue four sonsj^awre/, John Bedingfield, 
William, and George. By indentures of lease and re¬ 
lease, of 9th and 10th of February, 1807, Daniel the 
elder, Daniel the younger, John B., and William, for 
the purpose of barring ail estates tail, conveyed the en¬ 
tirety of the premises to George Kinderley, as tenant to 
the prtscipe^ so that one or more common recovery or re¬ 
coveries thereof should be suflered, in which George 
Kinderley should be tenant, William Domville demandant, 
and Daniel CoUyer the elder, Daniel the younger, John 
B., William and Geojgc, should be vouchees, who should 
vouch over the common vouchee; and then followed a 
declaration of the uses of the recovery, A recovery of 
the entirety of the premises was suffered, according to the 
above deeds, in 'Hilaiy term, 41 (^eo. 3 ., in which Dom- 
ville was demandant, Kinderley tenant, and Daniel Coll- 
yer the youi^fr, and John B., vouchees. By indentures 
of lease and relejtsCfof the 3d and 4th November, 1809, 
Daniel CoUyer the, older, Daniel the younger, John B.% 
William, and George, for barring all estates tail, and for 
extinguishing the power of appointment vested in Daniel 
CoUyer the elder, did, according to their respective estates 
and interests, convey to George Kindeiieij, all the pre¬ 


mises 
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mises that he might become tenant to the prtEcipe in one 
or more recoveries in which the said George Kinderlep 
should be tenant, William Domville demandant, Daniel 
Collyer the younger, John B., William and George, 
vouchees, who should vouch the common vouchee, which 
recovery should enure to the same uses and purposes as 
were set forth in the dee^s of 1807. In pursuance of 
these latter deeds, a recovery was suffered hi Hilary 
term 50 Geo. 3., in which Domville was demandant, 
Kinderley tenant, and George Collyer vouchU, Who 
vouched the common vouchee, of the entirety of the 
premises comprised in the recovery of Hilary term, 
47 Geo. 3. A recovery was also suffered in Michadmas 
term,' 51 Geo. 3., in ^ich Domville was demandant, 
Kinderley tenant, and William Collyer vouchee, who 
vouched the common vouchee, of the entirety of the 
premises comprised in the recovery of Hilary, 47 Geo. 3. 
Daniel Collyer died without executing the power of ap¬ 
pointment limited to him by the will. The question 
for the opinion of the Court was, whether, by the 
several deeds of the 9th and lOth February, 1807, and 
the 3d and 4th November, 1809, and the recoveries 
suffered in Hilary term, 47 Geo. 3., Hilary term, 
50 Geo. 3, and Michaelmas term, 51 Geo. 3., the estates 
tail of the four sons of Daniel Collyer, the devisee for 
life, and the remainders over created by that will, were 
effectually barred. If the Court should be of opinion 
that they were so barfed, then the verdict found for the 
Plaintiff was to stand; but if the Court should be 
of opinion that they were not ^eclnMty barred, a 
verdict was to be entered for the l^efeddlint. 

The case was argued on a former day in this term. 

Bosanquet Serjt. The objection to this title is, that 
the entirety of the estate in question having passed out 

3 B 3 of 
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of the tenant to the pracipe by the two first recoveries, 
the tenant to the proecipe in the last recovery had 
no estate at all; and so that recovery was void, 
and the estates tail not*sufficiently barred. But a re¬ 
covery is only a contrivance of law, to enable a tenant 
in tail to convey what he could not otherwise convey, 
and, beyond what is necessary for effecting such a pur¬ 
pose, the Court will not app^y to a recovery all the 
strict rules which govern real actions in other cases. 
This <l|(|ctrine is laid down by Lord Kenyon^ in Doe, 
dem. Crow, v, Baldwere {a), by Lee C. J. in Martin v. 
Strachan (/;), and in Pigott. (c) If several are joint te¬ 
nants in tail and one is vouched, the recovery will 
operate on the share to which- he is entitled, and not 
on the interest of the others. Marquis of Winchester's 
case, (d) Iseham v, Morrice. (c) Com. Dig. Estate, K. 8,, 
Pigott, 109. So that William's interest did not pass out of 
the tenant to the praecipe on the two first recoveries; and 
where a conveyance consists of various parts, of which 
a recovery or recoveries form one, and the various parts 
are complete at different times, the Court will consider 
the whole conveyance as one assurance, and support it 
accordingly. Cromwell's case. {/) Dowman's case, {g) 
Havergill v. Hare. (A) Doc, dem, Odiamc, v. White- 
head, (i) Lord Angles v. Lord Altham. (^) Unless the 
law were so, the conveyance by the wife in the last case 
would have convey^ no estate, and the fine would have 
been inoperative,* for the same reason as the recovery is 
contended to be inoperative in the present instance. 


{a) 5 T’.ii, iia. (/) % Rep. 6 g* 

(A) J 6 id. in notis.<{ 9 Rfp. 8. 

(f) p, a6., ed. 1739. (^) 3 Buht. zs 6 . 

{d) 3 Rep. 1. (1) a Burr. 710, 

• (<*) Cro. Car. 109. (/*) Salk. 676. 

Lens 
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Ijem Serjt. corUrd. The principles laid down and the 
cases cited on the other side, may all be admitted, but 
they do not apply to the present case, which is nOt the 
case of one conveyance consisting of various parts; but 
the last recovery is of itself a separate and distinct con¬ 
veyance, and intended to be so: and then the previous 
recoveries having prevented the possibility of there being 
any estate in the last tenant to the prtccipet thji|^is an in¬ 
effectual attempt to complete what was intended. The 
doctrine that a recovery can affect only thc|||tales of 
those who are vouched, may apply where several parlies 
haifc each a separate fractional interest, but that is not 
tile case here. {Se^mor's case {a) was cited.) 

Bosanqueii in reply, contended, that the doctrine ap¬ 
plied c(|ually to the present case. 

Dallas C. J. This was an action of assumpsit, 
brought upon a contract for sale of an estate, which 
was defended on the ground of a defect in tlic Piaintiff‘’s 
title. On the trial, a verdict was found for the Plaintiff, 
subject to a special case. (Here his Lordship stated 
the substance of the case.) The objection to the title, 
which has been insisted upon in the argument on behalf 
of the Defendant is this: that the recovery last suf¬ 
fered, in which William Collycr was the vouchee, had 
no operation to bar his interest as, tenant in tail; be¬ 
cause, it is said, thtft, at the time wfien that recovery 
was suffered, George Kinderly^ the tenant to the precipe, 
had no estate remaining in him; for ^is contended, 
that the whole of the estates which were conveyed to 
him by the deeds of 1807 and 1809 respectively, were 
respectively divested and taken out of him by the re- 
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coveries before suffered in pursuance of those con- 
v^ances. 

The general principles applicable to fines and com¬ 
mon recoveries, considered as recognized modes of 
conveyance, appear to be settled by numerous cases, 
many of which havQ been cited at the bar. In the lan¬ 
guage of the Lord C. J. Wilks, in delivering the opinion 
of the Judges in the House of T*ords in Martin, dm. 
Tregon^aoeU v. Strachan (a), ** they arc to be considered 
as com m o n assurances only, and not at all the real 
transactl^s.” “ They are conveyances on record, in¬ 
vented to give a tenant in tail an absolute power to 
• dispose of his estate, as if he were tenant in fee- 
simple.’’ The intent of the parties is the principle on 
which their operation is to be construed. It is admitted 
that, if the sons of Daniel Collyer, the tenant for life, 
had each had a distinct fractional interest as tenants in 
tail in remainder, (for example, if each had been tenant 
in tail in remainder in one undivided fourth part,) then 
the recoveries in which they were respectively vouched, 
though purporting to be levied of the entirety, would 
only have operated on their respective fractional in¬ 
terests, and would not have divested the tenant to the 
precipe of the remaining fractional parts of the free¬ 
hold, to which the interest of the vouchees did not 
extend. 

Now we are of opinion, that the same principle 
applies to the recoveries which have actually been 
levied. For, although the interest of each of these 
tehants in tail jras ^ a peculiar kind, and, in a cer¬ 
tain sense, may be considered as extending to the 
entirety; yet it did not exhaust the entirety; but still 
left an interest in each of the others, who were not 
vouched. This interest ef the others was not intended 


(fl) X /T/'/fcj’2?/^. 448. 451. 


to 
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to bo affected; and) we think, was not affected; and, 
consequently, that an estate of freehold, coextensive 
with such unaffected interests, remained in the tenant 
to the precipe, and was sufficient t6 support and give 
validity to the last recoveries. 

Judgmefit for the Plaintiff*. 


1821 , 



V. 

Mason. 


Ann Stafford v, Hamston. 


June 4. 


^RESPASS for taking goods, the property of the 
Plaintiff, and detaining the same until she paid a 
sum of money in order to regain the possession of them. 
The Defendant pleaded, first, the general issue. Se¬ 
condly, a general justification, under the authority of 
the commission of sewers, in force at the time when, 
&c., and that the property was taken as a tax assessed 
by the said commission, and according to the statute of 
sewers, 23 H. 8 . Thirdly, a justification, in substance 
the same, under 52 G. 3 . Fourthly, a justification un¬ 
der the authority of the commission of sewers, in force 
at the time when, &c. the stat. of sewers, 23 H, 8. and 
the several other statutes relating to sewers. Replica¬ 
tion to the special pleas de iryuricL * 

At the trial behre^DaUas C. J., at »the sitdngs after 
last Michaelmas term, the jury found a verdict for the 
Plaintiff, with nominal damages, si||^ect« to a case, of 
which the following is the substance: The Plaintiff is the 
owner of and resident in a house adjoining the high 
road, Knightsbridge, in the parish of St. Margaret^ in 
the city of Westminster} the Defendant is one of the 
collectors of the commissioners of sewers for the district 
in which the Plaintiff’s house is situate, and took the 

goods 


The decree of 
the commis¬ 
sioners. of 
sewers is not 
conclusive 
against a party 
residing within 
the district 
over which 
they presidcT; 
but such party 
may prove, in 
an action 
brought 
against a 
Defendant 
for taking his 
goods to satisfy 
the rate, that 
he derives no 
benefit from 
the sewer on 
account of 
which he is 
rated. 
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1821. 

SlAfFOBD 

V, 

Hamston. 


goods wliich are the snbject of the action, as a distress, 
by virtue of a warrant duly executed by such commis¬ 
sioners, who had holden a commission of sewers for the 
city and liberty of Westminster and precincts of the same, 
and for the parish (among others)-of St, Margaret^ West- 
minster, on the 8th.,August, 1817, at which the jury pre¬ 
sented, among other things, that theretofore the commis¬ 
sioners had laid out and expended divers sums of money 
in cleansing, embanking, and repairing a sewer in the 
parish^bresaid. And that the charges thereof, and also 
the chm-ges of all other works and of all incidental ex- 
pences necessarily incurred and to be incurred in and 
about the said sewers, ought to be borne, paid, and de- 
fraye'd by the several persons, tiwners or occupiers of 
messuages, lands, &c., whose rain and waste waters de¬ 
scending, issuing and falling, have passed and ought to pass 
through the said common sewer into the river Thames 
proportionably, and according to their respective in¬ 
terests in the said messuages, &c. &c., and to the several 
yearly rents and profits thereof, as the said several rents 
and profits were thereinafter added to the respective 
names of the respective owners or occupiers, in tliree 
separate and distinct levels : and in the first level, (the 
parish of Margaret, Westminster,) the Plaintiff was 
rated at 3001. 

The court of sewers then made a decree, by which 
it was adjudged thaf a rate or assessment be charged 
upon the several Hands, messuages) Stc. within the dis¬ 
trict of, or receiving i)en^ frotn the said sewer, mentioned 
and comprised ia ^e said presentment, at in the 
pound. 

In the year 1819, another presentment, decree, and 
rate, was made, similar to the above. 

These several presentments, decrees, and rates, being 
proved, and also that the Plaintiff ^ house was within 

the 
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the district comprised in them, and that she had refused 
payment of the sum rated, afler due notice and demand, 
the Plaintiff offered evidence to prove tliat she derived 
no benefit whatever from the sewer in question. 

The Defendant objected to the admission of such 
evidence, on the ground that, as Ihc Plaintiff’s hou^ 
was situate within the district to which the jurisdiction 
of the commissioners ol* sewers for the city and liberty 
of Westminster is extended by the statute 47 G. 3. c. 7*, 
she was liable to the rate, and that the prescnl||^nt and 
decree were conclusive against her. 

The question for the opinion of the Court was, whe¬ 
ther such evidence were admissible. If the Court should 
be of opinion that su^ evidence was admissible, a new 
trial was to be had. If the Court should be of opinion 
that such evidence was not admissible, a nonsuit was to 
be entered. 

Hullock Serjt., for the Plaintiff The evidence which 
has been objected to, is admissible. Independently of 
the maxim, qui sentit commodum debet et onm sentire^ 
it is clear from stat. 23 H. 8. c. 5., and Kcigfdet/s 
case («), that, even within the district which they super¬ 
intend, the commissioners have jurisdiction only over 
persons who derive benefit from the sewer. The tisus 
reiy the suffering inconvenience from the want of a sewer, 
or benefit from its construction, ai^ the only grounds on 
which liability to tajcation is incurred*. (6) In Masters v. 
Scroggs (c), Dore v. Gray (d), and Netherton v. Ward (e), 
the question was, not whether the party taxed was 
liable because he lived witliin the district of the com¬ 
missioners, but whether he derived benefit from the 
sewer. Thp very language of the presentment shews. 


1821 . 

Stai^'q&u 

llAMSTON. 


(а) \o Rej). 139. {c) 3 Jtf. y S. 447 * 

[ б ) CalUs. lao. 123. XJ9.148. (d) a 7 '. R. 358. 

J51. 2,%%* ed^, 1685. j A- ar. 


that 



694 


CASES IN EASTER TERM 


1821. that the Defendants have exceeded their jurisdiction, 
StA^rd jurors presenting, that the charges incurred ought 
v, to be borne by the owners, whose rain and waste waters 
Hamston. have passed through the sewer. If this be so, owners 
ought to have some opportunity of shewing whether 
they have received * benefit by the sewer or no; but 
unless the evidence contended fo^ be admitted in actions 
by and against the commissioners, owners will have no 
opportunity of doing this. Even the consent of parties 
will no|^ confer jurisdiction where the proceeding is 
coram non judice. Brown v. Compton, {a) The *47 G. 3. 
c. 7. does not give the commissioners jurisdiction over 
' persons who derive no benefit froAhe sewer, but merely 
defines the limits within whicn the commissioners 
shall have jurisdiction over persons who do receive be¬ 
nefit. The 52 G. 3. docs not touch the question. 

Taddp Seijt., contra. The Plaintiff, residing within the 
district, is liable to the sewer rate on that ground alone, 
and the Court cannot go on to enquire whether she 
derives benefit from the sewer or not. The greatest 
inconvenience would ensue, if in all cases the commis¬ 
sioners were to be put upon shewing a particular be¬ 
nefit ; for though a drainage be a general benefit, it may 
be difficult to shew that a given individual has made use 
of the easement. The writs and statutes conferring 
jurisdiction on the commissioners are all in the dis¬ 
junctive, giving power either over* those who reside 
within the district of the commissioners, or those who 
suffer inconvenienQe *from the want of a sewer, and 
benefit from its, erection. Begistrum Bteviumj 127, (b) 
23 H. 8. c. 5. &c. It may therefore be admitted, that 
whxjre a party who resides out of the district of the com¬ 
missioners is charged, benefit ought to be shewn. This 

(a) 8 2 '.R, 4»4. {b) De Walliist J 6 sta)u% etc. 

was 


if’ « j,- 
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was the case in Masters v, Scroggs^ and Dore v. Grai/: 
and it is to such persons only, that Callis's doctrine of 
the usus rei can properly be applied. Netherton v. Ward 
does not affect the Defendants, the question in that case 
being only, whether a tenement in the king’s dock yard 
was rateable. ^ 


1821. 

Statford 


V. 

Hamston. 


HuUock, in reply. ’The commissioners are not re¬ 
quired to shew a benefit accruing to the party assessed; 

of shewing |hat she 
enjoys no benefit, if such be the fact, 

* 

Dallas C. J. now| delivered the judgment of tlie ‘ 
Court. In this case ll'^ill not be necessary to go into 
a great deal that has been brought forward at the bar. 
The question submitted by the case is merely this. —• 
Ought the Defendant to have been admitted to prove 
what she offered evidence to establish, viz. that she de¬ 
rived no benefit from the sewer, in respect of which the 
Assessment was mnde ? And to this point the present 
conclusion is confined. The commissioners are only to 
assess those, who receive, or who are likely to reap pro¬ 
fit, or who have, or may have hurt, loss, or disadvan¬ 
tage ; or, as is stated by the Court in Masters v. Scroggs, 
“ It ought to appear, that the party receives, or is 
likely to receive a benefit.” Tliis being clearly the 
ground of jurisdiction, it is not mecessary to consider, 
with reference to tl^! present purpose*, how the common 
law originally stood, or what alteration different statutes 
have made from time to time, whjch may, upon many 
occasions, lead to very important questions. 

Dore V. Gray (a) was an action of trespass for taking 
the plaintiff’s goods ; the Defendant pleaded the gene¬ 
ral issue, and a justification under the commissioners 


it is the party who claims the right 


of 


(«) 2 r.it. 358. 
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1821. 

Stafford 

•y. 

Hamston. 


of sewers, and, on a case reserved, it was stated, that 
the rate was regularly made if the commissioners hadi 
jurisdiction, and whether they had or had not, was 
deemed by Mr. Justice BuUer to depend, on the fact, 
whether the party derived benefit, or was likely to de¬ 
rive benefit from the sewing: and it being found as 
a fact, that the Plaintiff might have sustained disad¬ 
vantage, if the works had not been done, the commis¬ 
sioners were held to have jurisdiction, and the Defend¬ 
ant had judgment accordingly. Masters v. Scroggs {a) 
was also an action of trespass with a similar justifi¬ 
cation, and the point decided was, that tlie commis- 
' sioners of sewers cannot assess If person in respect of 

ft i 

drains, which communicate wnh other drains that fall 
into the great sewer, if the level of his drain is so much 
above the sewer, that the stopping of it could not 
possibly throw back the water, so as to injure his pre¬ 
mises, and, if he be not, and it does not appear, that he 
is likely to be benefited by the works done upon the 
sewer. In tlje present case, the plaintiff offered evi¬ 
dence to prove that she derived no benefit from the 
sewer in question. The case states, that this was ob¬ 
jected to, on the ground that the plaintiff’s house was 
within the district comprised in the decree, and that 
the presentment and decree were conclusive against 
her. But this depends on the question of jurisdiction; 
and the commissioners cannot conclude the party with¬ 
out allowing her £in opportunity of* being heard. To 
this point, the two cases to which 1 have referred fully 
go; for, if the assessment had been conclusive, a case 
could not have been reserved finding a fact, so as to 
raise on such fact the question of jurisdiction for the 
opinion of the Court, namely, as in Masters v. Scroggs, 
that the party received no benefit,* which necessarily 


(a) 3 JW. £3* 5 . 447. 


implies. 
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implies, that such evidence is admissible, and that it 1821. 
was received at the trial. These cases are incompatible 
with the ground of objection made in this case to the > 

evidence, namely, that, being within the district was Hamston. 
sufficient; for such was the case in Master v. Scroggs^ 
in which the assessment was by the' commissioners for 
the limits of Holbom, ,and the Plaintiff’s house was 
situated within the division of Holbom. In both these 
cases, therefore, it is taken for granted that such evi¬ 
dence is admissible; and, on the general sense and 
reason of the thing, it appears equally to be so. In 
some stage or other, the party, who is to bear a burden, 
on the ground that he d|rives, or is likely to derive a 
benefit, or is in danger of taking some hurt, ought to 
have some opportunity of shewing, that no benefit is or 
can be derived, or hurt sustained. This he has not 
before the presentment is made, nor while it is making, 
nor before the decree; nor has he any notice of the pre¬ 
sentment or the decree, but by the assessment and notice 
of such assessment or demand under it. , The effect, 
therefore, of rendering the presentment and decree 
conclusive, would be to decree against the party un¬ 
heard, and without allowing him any possibility ol' 
being heard. On general principles this would be un¬ 
just ; but it is enough to state the cases referred to, in 
order to shew, that the assessment is not considered as 
conclusive. This is fortified by tlie statute of H. 8., 
by which it is provided, that, if any action of trespass 
shall be brought against any person for taking any dis¬ 
tress, or doing any other act of autliority of the com¬ 
mission, or by authority of any laws or ordinances 
made by virtue of the commission, the Defendants in 
such actions shall and may make avowry, cognizance 
or justification for such taking or other act, alleging in 
such justification, that the said distress, trespass, or 

other 
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1821 . 

Stafford 

V. 

Hamston. 


other act was done hy the authority of the commis¬ 
sioners, (as by reference to the statute will more iblly 
appear,) whereupon the plaintiff shall be admittkl to 
traverse such cause, so alleged, and the issue shall be 
tried by the verdict of twelve men, and not otherwise, 
as is accustomed in other personal actions; and, on the 
trial of the issue, the whole matter shall be given by 
both parties in evidence, according to the truth of the 
same. The result, therefore, in this case is, that there 
must be a new trial. 


Rule absolute. 


Juffe 4. 


Johnson v. Bray. 


An attorney of 
C. B.f suing In 
that court by 
privilege, may, 
on a verdict 
for a sum un¬ 
der 5/., have, 
by reason of 
his privilege, 
judgment and 
execution for 
costs; not¬ 
withstanding 


JJULLOCK Serjt., in Hilary term, obtained a rule, 
calling on the Plaintiff, an attorney of this court, 
to shew cause why he should not be restrained from 
taking out judgment and execution for costs in this 
cause, {assimpsit brought by attachment of privilege in 
this court,) in which the Plaintiff obtained a verdict for 
no more than \l. 11s. 6d. The motion was made on the 
ground that the Defendant resided within the juris¬ 
diction of the EUqe and Kerim court of requests, (a) 


the debt for 

which he sues Vauahati and Pell, Serits., resisting the rule, oft the 
is recoverable, T u m r .u- 

under the ground that the rlaintifi, as an attorney of this court, 


47G.3. C.37., 

which enacts, that ** if any action shall be commenced in any other court for a debt 
not exceeding 5/,, and recoverable by virtue of that act in the Court of Requests 
established thereby, the Plaintiff, by reason of a verdict for him, shall not have any 
costs.'* 

(a) See 47 G. 3. c. 37, j, 13. />osL in the judgment of this case. 


was 
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was privileged to sue here, cited Board v. Parker (a), 
Tagg y. Madan [b), and Parker v. Vaughan. ( c) 

Hullockf in support of the rule, urged that Board v. 
Parker was decided on a different act of parliament, 
the particular language of which^ in the opinion of 
hold'EUer^ough^ e^l^cluded attomies Plaintiffs; and 
that the other cases were not applicable to the present. 

Dallas C. J. now delivered judgment. The motion 
made in this cause, on the part of the Defendant, is 
founded on the statute of the 47 G. 3. (d), which is ex¬ 
planatory of a former act of the 15 G. 3. (^), intituled, 
“ An act for the more easy and speedy recovery of 
small debts within the hundred of EUoe in the county 
of Lincoln^'* and extends the jurisdiction of the court of 
requests, established for that purpose, to certain parishes 
in the hundred of KertoUf in the same county. 

These acts enable a Plaintiff to recover in actions of 
assumpsit^ and in all causes founded on a quantum 
mcruitf not exceeding five pounds. By the 13th section 
of the 47 G. 3. it is enacted, that, if any action or suit 
shall be commenced in any other court for a debt not 
exceeding the sum of S/., and recoverable by virtue of 
that and the former act in the court of requests esta¬ 
blished thereby, the Plaintiff, by ^reason of a verdict for 
him, shall not have apy costs. 

The Plaintiff’s detion of indebitatus assumpsit and on 
a quantum meruit was brought in this court. The venue 
was laid in the county of Lincoln^ arfd he has obtained 
a verdict for \l. 1 Is. 6d. only. My Brother HvUock has 
obtained a rule calling on the Plaintiff to shew cause 
why he should not be restrained, from taking his judg- 

(a) 7 EasU 47 " id) e, 57, 

\l>) i B.&P. 629 . (^) c, 64 . 

(f) 

VoL. II. .3 C 


1321. 


JottMSON 

V. 


ment 



700 


CASES IN EASTEf;, TEi^M 

31821. ment and execution for costs. The Plaintiff's answer 
motjon is, that lie is an at|:orney of this cour^, 
and that he has sued in this cause by attachment of pri- 
^5 ray. vilege, 

We are of opinion, t|iat this is a decisive answer to 
^he inption. That' an attorney has the privilege of 
suing as spch by attfwihnient of privilege in the court of 
which ^ minister there can be no doubt. This 
privilege is particularly recognized in the case of Gard¬ 
ner V. Jessc^[a)f where it is said^to be allowed him for 
the sake of the court and the suitors. If he sues as an 
ordinary man hy original, then he is to be considered 
‘as any other Plaintiff. This w^ so held in Tagg v. 
^adat} (b)f and Pctrker v. J^augkan (r). This privilege 
may he taken away by the express words of an act of 
parliament, or by the construction of ap act, in which 
express words are not tp he found, as appears by the 
case of Evans V. Jonp. {d) There the PJ|^ntiff, an at¬ 
torney, sued the Defendant ip Wales by attachment of 
privilege issued ^hc Court of King’s Bench for 

word? spoken in ffalcs. ^^9 laid his venue in a JVdch 
county, in order that he might have the benefit of the 
statute of 13 G. 3. ((?): he tried his cause at Her^ord, 
heipg the next English county, and obtained a verdict 
fof 5s. only. Lord Kenyon^ who tried the cause under 
that act, certified, that the Defendant was resident in 
the dominion of Wales at the time of the service of the 
writ, and the Court of King’s tlcBch, in Michaelmas 
term, 1795, orderetf, according to the directions of the 
act, that a judgment of nonsuit should be entered. It 
was, cerpiinly, a sound construction of the act, that the 
Plaintiff, who had the benefit of the act for the purpose 

(«) 2 Wih. 42. {d) 6 T.R, 500 

(^) i P, 629. ((f) c. 51. j. I. 

\c) 2 

of 
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of trial, should be bound by the provision of it in other 
respects. 

There have been many other cases decided, by the 
superior Courts, on the subject of an attorney’s privi¬ 
lege. It is not necessary to cite any other than Board 
V. Parker, {a) The principles on which we decide do 
not militate with the decision in that case. In that 
case, the Plaintiff^ an attorney in the Court of King’s 
Bench, residing at Bath^ did business there fbr the 
Defendant, who resided within the city of London^ and 
was liable to be sued inHlie court of requests there. He 
laid his venue in Somersetshire^ and obtained a verdict 
for 4l. only. The Court held, that,' though the 
demand might have been recovered in the court of 
requests, yet, that the Plaintiff was entitled to sue as 
an attorney in his own court; and was not compellable, 
under the 39 & 40 G. 3., to sue the Defendant in the 
court of requests: Lord PXlenhorougli^ in giving his 
opinion in tl%t case, says, that attornies, as Defend¬ 
ants, are expressly by those ads made subject to the 
processes, orders, judgments, and executions of that 
court; and, therefore, he infers, that attornies. Plain¬ 
tiffs, were not meant to be included. But it is manifest 
that, unless the attorney had a privilege to sue in 
his own court, and had a right to avail himself of it 
by suing as such by attachment of privilege, he would 
have been within the act. By the conclusion of his 
Lordship’s opinion, it is plain that lie^did not rely much 
on.that ground. , 

We arc of opinion that t!ie rule must be discharged 
without costs. 

Rule discharged accordingly, 


isn, 

Johnson 

Bray. 


(a) 7 ^ajt, 47 - 


3 C 2 
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1821 . 


James James and Another. 


Heldy that a 
bond) in the 
condition 
whereof it 
was recited 
that the Plain¬ 
tiff was en¬ 
titled to an in¬ 
terest in cer- . 
tain veins of 
coal for her 
life, and that 
she, by inden¬ 
tures of even 
date with the 
bond, had 


pELL Serjt,, on the 12th May, inovcil to enter a 
nonsuit in this csic, on tfte ground that a bond 
on which the action was biought, ought, under the cir¬ 
cumstances of the case (which appear fully in the judg¬ 
ment of the Court) to have*bccii enrolled under the 
53 Geo. 3. c. 141. 

D-^llas C. J., on a subsequent day, delivered the fol¬ 
lowing judgment. 

This was an action on a bond, in the penal sum of 
SOO/. By the condition it was recited, that the Plaintiff 
was entitled to an interest in certain veins of coal for 


assigned such 
interest to the 
Defendants, 
who, in con¬ 
sideration 
thereof, had 
agreed to pay 


her life, and that she, by indentures of even date with 
the bond, had assigned such interest to the Defendants, 
who, in consideration thereof, had agreed to pay her 
an annuity of 601. 2 ^er annum, and the bond was then 
Conditioned for the payment of that annuity to the 

her an annuity plaintiff for her life, 
for her life, 

for the pay- The Defendants pleaded, that no memorial was en- 
ment of which rolled according to the statute. 

wndhionedr' Plaintiff replkid, that the annuity was granted 

did not require for the considerations mentioned in^the deeds, and not 

enrolment luoncv^s worth, within the intent of the 

under stat. ^ . . . 

43 Geo.i. Statute on which issue was joined. 

1. 141. 

And that, in easels of fair and boua fide sale of landed property, whether freehold 
for life or leasehold for term of years, when the consideration, in part or in whole, 
is an annuity to be paid to the vendor, the consideration for granting the annuity 
being an estate in land, bmm fide sold and conveyed, is not a pecuniary consider¬ 
ation, or money’s worth, w'ithin the statute. 


The 



IN THE Second Year of GEO. IV. 


703 


The cause came on to be tried before Mr. Baron 
GarroWf at the last assizes at Monmouth^ when a verdict 
was taken for the Plaintifl^ with liberty for the Defend¬ 
ant to move to enter a nonsuit, if the Court should be 
of opinion that such a bond as this requires enrolment. 

The 2d section of the stat. 53 Geo. 3. c. 141. requires 
every memorial of an annuity enrolled in pursuance of 
the act to specify, among other things, “ the pecuniary 
consideration ot considerations for granting the same 
which words necessarily pre-suppose and require the 
existence of a pecuniary consideration to be so speci¬ 
fied, and shew that the statute does not apply to cases 
where no such consideration exists. 

The form of memorial also given by the same section, 
in the column headed “ Consideration, and how paid,” 
specifies only pecuniary considerations, whether paid in 
money or in bank notes, or other notes or bills of ex¬ 
change, as the case mav be. 

The 1 Otli sectioq declares, that the act shall not ex¬ 
tend (amongst other things) to any voliyitary annuity 
or rent-charge, granted without regard to pecuniary 
consideration or money^s worth,” and from these words 
it has been argued, that the act applies to all cases 
where any thing valuable is given for the purchase of 
an annuity. 

It is here that these words import, that “ money’s 
worth” may, in certain cases, be* a pecuniary con¬ 
sideration,” within •the meaning of the act, as, where 
the grantee pays for the annuity in part or in whole, by 
goods or merchandize, with a nominal or perhaps real 
value imposed upon them, to be converted into money 
by the gran lor; and where the object of the grantor 
was to raise money, and such appears to be the real 
nature of the transaction, however it may be disguised. 

But, considering the 2d and 10th sections together, 
and the intent of the legislature, as it is to be collected 

3 C 3 there* 


1821. 

Jambs 


‘V. 

Jambs. 
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therefrom, the Cojirt is of opinion, that the act <Joes no 
extend to cases of fair and bond Jide sale of landed pro 
petty, whether freehold for life or leasehold for tprm o 
years, where tl^e consideration in part or in whole ma^ 
] 3 e -an annuity to he paid to the vendor. In such cases 
thje considerfition f 9 r grat^ting the annuity being ar 
est^te,iii land bona Jide sold aiuf conveyed, does not ap 
pear to the,Court to be a pecuniary consideration oi 
money’s worth, w|thi,n the meaning of the statute. 

Such appe^^rs to be the present case; and therefore 
my Brother Pell will take nothing by his motion. 

Rule refused 


The same observatitms apply to Harrison v. Smitha - 
ingale {a) 

(a) In which Blosiet Serjt. had, in this term, made a similar motioz 
on a similar ground. 
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REGULA GENERALIS. 

• 

It is ordered, that Jn all country ejectments whi<jh 
hereafter shall be served before the essoin day, either 
of Michaelmas or Piaster term, the time for the appear¬ 
ance of the tenalit in possession shall be within four 
days alter the end of such Michaelmas or Easter term, 
and shall not be postponed till the fourth day after the 
end of Hilary or Trinity term next respectivv'Iy fol¬ 
lowing. 

R. Dallas. 

J. A. Park. 

J. Burrodoh. 

J. Richardson. 

22d May, 1821. 
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AN 


INDEX 


TO THB 

PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 


ABANDONMENT. 

See Insurance, ‘2. 

ACCEPTANCE. 

See Bill of Exchange. 

ADMINISTRATOR. 

See Annuity, 2. 

AFFIDAVIT TO HOLD TO BAIL. 
See Practice, 4, 5. 

AGREEMENT. 

HERE A. entered into and 
signed an agreement, as agent 
of B., and B. slioltly afterwards 
signed it with the words, “ 1 here¬ 
by sanction this agreement, and 
approve of A.’s having signed it 
on my behalf:” Held, that A. was 
not personally responsible. Spittle 
Lavender. 452 

* ANNUITY. 

And see Pleading, 8 . 

J. The memorial of an annuity deed 


stated the consideration to consist 
of Bank of England notes payable 
on demand, and of a draft, payable 
at a banker’s, without specifying 
the time when. The annuity had 
been paid eleven years, and the 
attesting witness and agent of the 
grantee were both dead. The 
Court set aside the securities on 
the ground that the memorial did 
not state when the draft was pay¬ 
able, or wliether it had been in fact 
paid. Brake'v. Rogers. Page IJ) 
2.* Deed between B.B. and the 
• Defendant of tluv one part, and 
N. P. of the other pari, by which 
B. .7. B. and the Defendant agreed 
with iV. P., his executors and ad¬ 
ministrators, to pay him an an¬ 
nuity for 21 years, if B. J, B. and 
the Defendant, or the survivor of 
them, should so long live; and .if 
N. P. should die during the term 
without making any appointment 

of 
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ANNUITY. 


ATTORNEY. 


of the annuity, to his child or 
children for the residue of the 
term; and if there should be no 
child, to the widow of N. 1\ 
N. P, died within the term intes¬ 
tate, and without appointment, 
leaving M. E. P., an only chiTd, 
who also died during the term in¬ 
testate and without appointment. 
The wife of N. P. died during liis 
life. Held, that the adminisfra- 
tor of M. E. P. could not sue the 
Defendant on this deed' for non¬ 
payment of the aniiuity. Barford 
V. Stuchci/. • Pf^gc '^'^8 

8. Held, that a bond, in the con¬ 
dition whereof it was recited that 
the Plaintiff was entitled to an in¬ 
terest in certain veins of coal for 
her lifei and that she, by inden¬ 
tures of eve'n date with the bond, 
llad assigned such interest to the 
Defendants, who, in consideration 
thereof, had agreed to pay her an 
annuity for her life, for the pay¬ 
ment of which the bond was con- 
ilitioned, diil not require enrol¬ 
ment under stat. 28 G, 3. c. 141. 
Arid that, in cases of fair and huna 
Jide sale of landed property, whe¬ 
ther freehold for life or leasehold 
for term of years, wheii the con- 
sideratipn in part or in whole, is 
an annuity to be paid to the ven¬ 
dor, the consideration for gi-anting 
Ifhe. annuity being an estate' in 
landj bond fide, sold and conveyed, 
is ifot a pecuniary coiisideriition, 
or money’s worth, wifliia the .''ta-! 
tiitc. damts V. James. ■ ?()2 


ASSIGNEES OF BANKRUPT. 

See Bankruptct, 4<. Evidence, 17. 

ASSUMPSIT, 

See Pleading, 3, 4, 5. 7, 8. Money 

HAD AND RECEIVED. 

ATTORNEY. 

EN^dence, 1. Pleading, 5. 

Bankruptcy, 8. 

1. A replevin clerk, who is partner 
in an attorney’s firm, must sue 
alone for the expenses of prepar¬ 
ing a replevin bond, though it be 

^prepared at the office of the firm. 
Brandon v. llabhard. Page 11 

2. An attorney of C. /?.» suing in 

that court by privilege, may, on a 
verdict for a sum under 5/., 4iave, 
by reason of his privilege, judg¬ 
ment and execution for costs; not¬ 
withstanding the debt for which 
he sues is recoverable, under the 
47 G. 3. c . 37., which enacts, that 
“ if any action sliall be commenced 
in any other court for a debt not 
exceeding .5/., and recoverable by 
virtue of that act in the Court of 
Requests, established thereby, the 
Plaintiff, by reason of a verdict for 
him, shall not have any costs.” 
Johnson v.*Brni/. 698 

AVERMENT. 

See Pleading, and Bills of Ex¬ 
change. 

AVOWRY. 

Sec Pleading, 1.6. JJ. 


BAIL. 



BANKRUPTCY. 
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BAIL. ^ 

See Practice, 6 ,7. 

BAIL BOND. 

See BANKRUPTQy, 1. 

BANKRUPTCY. 

And see Partnershi?! Plead¬ 
ing, 4. Evidence, 17. 

1. The Defendant, in an action on a 

bail-bond (given In an action of' 
debt against himself), becoming 
bankrupt between plea and v'.'r- 
dict in the action on the bail- 
bond, and obtaining his certificate 
after judgment, is dischargeil from 
the damages and costs. Dinsda/c 
^..Eames. Pctf^c ^ 1 

2. Held, that evidence of a dealing j 
in hops was projierly admitted in I 
a cause brought to tr^^ the validity | 
of a commission of bankrupt de¬ 
scribing the Plaintiff as dealer in 
cattle, seeking his trade of living 
by buying dlul selling. Hale v. 
Small. 

[]. A trader assigned a ship to A. in 
trust to pay a debt due from the 
trader to A. and his partners, but, 
with their permission, retained the 
possession and disposition of the 
ship at the time of his bankruptcy f 
Held, that the ship passed to the 
assignees under the commission of 
bankruptcy, by virtue of the 21 J. 1. 
c. 19. J. 11., although before tlie 
act of bankruptcy the register was 
indorsed to A., and shortly after¬ 
wards (three months before the 
• issuing of the commission) the shij> 
was newly registered in his name, 


and continued so registered at the 
time the commission was issued. 

The 21 J. 1. c. 19. is not re¬ 
pealed as to shipping, by the ship 

register acts. Monkhouse v. Hay. 

• Pa^re 114 

4. In November, 1818, a commission 
of bankruptcy was issued agajnst 
M. and Co., under which the De- 
fendants were appointed assignees. 
//., being indebted to M- and Co., 
had deposited u ith the Defend¬ 
ants, as assignees of M. and Co., 
a proniissory note ;*and,, in 
ary, 1819, ]>aid this debt to the 
Defendants as, such assignees, who 
then delivered the note back to 
him. II. had, unknown to any of 
the parties, in 1818, com¬ 

mitted aj» act of bankruptcy; and 
in May, 1819, a commission issued 
against him. In Auffust, 1819, 
the cojmnission against M. and Co. 
was superseded ; and, in Septem¬ 
ber, 1819, a new' comnu-ssion issued 
against them, under which the De¬ 
fendants were again chosen as¬ 
signees. Between the superseding 
of the first commission against M. 
and (.'o. and the rc-appointraent of 
the Defend ants-as assignees under 
the second, the Plaintiffs, as as¬ 
signees of //., demanded of the 
Defendants the sum which H. had 
paid to them as assignees ofM. 
and Co. Li an action by the 
I’laintifls ns assignees of //. against 
the Defendants in their own ri'ght, 
for the m oney received by them from 
II., the jury having found a ver¬ 
dict for the Defendants, the Court 

refused 
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CHARTER-PARTY. 


refused to {^rant a new trial. Da- 
•oenport v. Carter. Page 317 

.5. An assessment for church and 
highway rates is 4 debt, and the 
assessor a creditor, under tlie 
bankrupt laws. Lloyd v. lUathcote. 

38V1 

6 , If a trader gives a general order to 
be denied to all comers, this is suffi¬ 
cient evidence of a beginning to 
keep house with intention to delay 
creditors. Ibid. 

A beginning to keep house with 
such intention, constitutes an act 
of bankrupfcy, though no creditor 
is actually delayed. Ibid. 

8 . Where the mortgaged estate of a 
bankrupt is sold under the order 
in Chancery of 8 th March, 1794, 
at the request of the mortgagee, 
and the mortgagee is the purchaser 
at the sale, he is liable, in an ac¬ 
tion for money paid, to reipibursc 
the solicitor under the commission 
the expences of the sale. Botvla 
V. Perring. 4.'>7 

BILL OF EXCHANGE. 

Ayid see Evidence, 20. 

If a bill of exchange he accepted, 
payable at a particular place, the 
declaration in -an action on suc/i 
bill against the acceptor, must 
aver presentment at that place, 
and the averment must be proved. 
Roxve y. Young. 165 

BILL OF LADINC. 

Under a bil. of lading, by which 
goods were to be delivered “ to 
J. A.y nett proceeds paid to //, 7’., 
as per ad^c€’,ii^ to his assigns, he 


or they paying freight for the said 
goods as per charter-party;” Held, 
that the freight was to be paid by 
J. A., and that H, T. was only en¬ 
titled to what remained after such 
payment.., Thomson v. Adams. 

Page 450 

•. BOND. 

See Annuity, 3. 

CHARTER-PARTY. 

By charter-party between Defendant, 
owner of a ship, and G. L. Defend¬ 
ant granted and to freight let, and 
G. L. took and to freight hired the 
ship for the voyage. Defendant 
covenanted that the master should 
receive on board at London, gqods 
to be sent alongside by G. L., and 
deliver them from alongside at 
Newfoundland, according to bills 
of Jading, there receive, and de¬ 
liver at Demerara other goods, in 
like manner; and there, in like 
manner, receive ftther goods, and 
deliver them in the Londdn dock, 
according to bills of lading; and 
that the ship’s boats should assist 
in loading and unloading, so as the 
* exclusive duties and operations of 
the ship should not be thereby im¬ 
peded. In consideration w hereof, 
G'. L. covenanted to send and take 
from alongside goods, and to pay 
for the freight and hire of the ship 
for the voyage 2600/., with primage, 
&c., one quarter part thereof on 
delivery of goods at Newfoundland, 
by good bills at 60 days’ sight on 
London, and the remainder by good 
bills at two months’ date from the 

day 
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day ot' the ship’s report inwards at 
tlie port of London, The voyage 
was performed, and goods of third 
persons brouglit from Demerara 
under bills of lading, deliverable to 
the consignees on payment of cer¬ 
tain specified freights therein men¬ 
tioned, which freights the Defend¬ 
ant received, no bill fl5r the three 
(juarters' freight per charter-party 
having been given or tendered to 
him, and a bill for one (juarter 
given at Newfound/and having 
been dishonoured : Held, [Da/las 
C. J. d/ssentienU’,) first, that, not¬ 
withstanding the words of grant, 
taking the whole charter-j)arty into 
consideration, the possession of the 
ship did not pass to the freighter, 
but remained in the owner; and 
that, as the freight per cliarter- 
party was to be paid to him by 
good bills, prior lo the delivery of 
the homeward cargo, ho had a lien 
thereon for such freight; secondly, 
that he had a right lo receive the 
freight bills of lading from the 
consignees, and had a like lien on 
such freight whoa so received. 
Christie v. Lewis. Page 410 

CHURCH RATES. 

See Bankruptcv, 5- 

CLERK OF THE l^EACE. 

An assignment to trustees of all tlie 
emoluments and profits which, 
during the life of yl., and his con¬ 
tinuing to hold the office of clerk 
of the peace, should arise or be¬ 
come due to him as clerk of the 
peace, or in respect of his office, 


ajier dednct^ig the sa/ari/ or allow¬ 
ance of hie dvpnip for ihe time being, 
upon trust, to pay the interest 
arising on certain debts due from 
A., and IVoni time to time ren¬ 
der the surplus and residue, after 
• satisfying (he trusts to A., is in¬ 
valid. Palmer v. JJaie. Page 673 

. CO-ilEIRS. 

Sec PjLKADlJSKi, 11. Landloku and 
Tknant, .'5, 

C()MMfSSiONER<. 

Sec .Skwehs. 

CONSERVATORY. 

See Landlord and Tenant, 1 . 

CONSIDERATION. 

See Annuity, 3. 

, CONSTABLES. 

Some coiistables, under a warrant to 
searcli a house for black cloth 
whicli had been stolen, finding no 
black cloth, took cloth of other co¬ 
lours, and curried it belbre a ma¬ 
gistrate, refusing, at the same time, 
to tell the owner of the house 
^searciied whether they had any 

^ M^arrant or no: Held, that they 
were within the protection of the 
stat. (i. 2. e. 44.: and that an 
action against them ought to have 
been commenced within six months 
after the grievance complained of. 
Smilh v. IVillshire. 619 

CONTINGENT DAMAGES. 

See Guarantee. 


COVENANT. 
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COVENANT. 

See Pleading, 9, 13. CiiarteR' 
Party. Power. 

CIIOSS'REMAINDEIIS. 

6 'cr Devise, 3. 


DEED. 

See Annuity. 

DETINUE. 
iSce.D evise, i, 5. 

i 

DEVISE. 

Ate Keei-evjn, J. 

1. The devisor, by will, left all his 
“ real and personal estates” to his 
brother; by a codicil, recitino; that 
since the making!; of the will his 
brotlier had died, and that devisor 
was possessed of a considerable 
fortune both real and personal, the 
devisor, after a devise t(* nepliew 
left all his estates, lands, and 
tenements in //., F., and M. to 
his nephew, (i. E., and other lands 
to nephews/,, and C.,respectively, i 
none of them to come into pos-* 
session till they were respectivijiy 
of age ; and if <>ne or more of theiR | 
should die before he or they came 
of age, the estate or estates of him 
or them so dying w'cre then left to 
nepl\ew and his issue, lawfully j 
begotten ; and if J. shovdd die 
M-WKout issue, to G.E.; and for 
d<^|ault of such issue in G. to 
Z. land his issue; and in default of 


such issue in L., to C. and his 
issue; and for default of such issue 
in C., to nephew S. and his issue; 
and,for default of such issue in iS., 
to niece K. and her issue, in such 
manner, and under such restric¬ 
tions and limitations as she should 
* 

think proper to dispose of the same 
among her issue, it being the intent 
of the M'ill to prevent waste by 
making the several children of G.E. 
tenants for life only. Poiver for 
nephews marrying to make rea¬ 
sonable settlements on their wives, 
and t() dispose of their respective 
estates among the issue of such 
marriages, in manner as they should 
thijvk proper to limit and appoint 
the same. The residue not dis¬ 
posed of was left to nephews and 
niece, exccpl S., to be divided 
among them, share and share alike, 
at their respective coming of age; 
and if any should die before that 
time, the share of the party dying 
to go to the survivors and sur¬ 
vivor : Held, that G. E., under 
this will and codicil, took an estate 
for life in the lands in H. Bruce 
v. Buinhruhe. Pas-e 123 

O O 

2. T. M- devised lands to trustees, 
their heirs and assigns, until his 
nephew, J.vlt. M. TV., sou of his 
sister M. TV., should attain 21; and 
if he should die in the mean time, 
until H. TV., second son of M. Ti\, 
should attain 21 ; and if II. TV. 
should die in the mean time, until 
the daughter of Af. TV. should at¬ 
tain 21 ; in trust, to raise out of the 
rents, or by sale or mortgage, 
2000/., and pay the same to EC. TV., 

whea* 



DEVISE. 


713 


when he attained 21; and if M. W. 
should have more than one younger 
child, to raise out of the rents 
3000^., and pay the same among 
such younger children, share and 
share alike, when they should se¬ 
verally attain 21; a»d, upon fur¬ 
ther trust, to apply a proper sum 
out of the rents, for the*education 
and maintenance of J. H. M. IV. 
till he should attain 21, and then 
to pay him the residue of them, if 
any should remain after perform¬ 
ance of the before-mentioned trusts; 
and if J. R. M. IV. should die be¬ 
fore 21, then to apply a sufficient 
sum from the rents for the educa¬ 
tion and maintenance of IT. W. till 
he should attain 21, and then to 
pay him the residue of the rents, 
if any should remain after per¬ 
formance of the before-mentioned 
trusts, and in the mean time to 
place out at interest, for the benefit 
of his nephews, the money arising 
from the said rents; and when 
J. R. M. IV. should attain 21, or, 
in case of his death, when H. W. 
should attain 21, or, in case of his 
death, wlicn the daughter of M. W. 
should attain 21, to the use of ^ 
./. W. and his assigns, for life, sana 
waste; remainder fo trustees, to 
preserve contingent remainders : 
and after the death of J.R.M. fV., 
to the use of the first, second, 
third, and all and every other son 
and sons of the body of J. R. M. fV. 
lawfully issuing, severally, success¬ 
ively, apd in remainder, according 
to priority of birth, and of the se¬ 
veral and respective heirs male of 


his and their respective body and 
bodies lawfully issuing, the elder 
always to take before the younger, 
and the heirs male of his and their 

1 I ' 

body and bodies issuing; and -in 
default of such issue, to the first, 
second, and third, and all'and every 
other daughter and daughters of 
tlie body of J. It. M. J[V. lawfully 
issuing, severally and successively, 
according to jwiority of birth, and 
of the heirs male of the respective 
body and bodies of such first and 
other daughters lawfully issuing, 
the elder of such i]pughtcr and 
dauglitcrs, and the lieirs male of 
her and tiieir body and bodies, 
always to take before the younger 
of them, and the heirs male of her 
and their body and bodies issuing ; 
and for default of such issue, to 
the use of //. and his assigns, 
for life, sans waste ; remainder to 
trustees, to preserve contingent 
uses and estates, and then to the 
use of his sons and daughters, in 
like manner as to the sons and 
daughters of J. JV.; and for de¬ 
fault of kSucIi issue, to the use of 
his niece, the daughter of M. IV., 
and her assigns, for life, sans waste, 

and then to the use of her sons 

• 

and daughters, in like manner as to 
tire sons and daughters of J. R. 
M. fV. and II. JV. ; and for de¬ 
fault of such issue, to the use of 
M. W., in fee : Provided that 
whoever became possessed of the 
lands should take devisor’s name, 
and live in his house, otherwise the 
devise to be void as to the person 
refusing; his plate and furniture 
• to 
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to remain in the house as heir- 
iooras. T. M, died, leaving his 
sister, M, W.^ her sons, J. H, M. IV., 
H. fV., and three younger chil¬ 
dren, alive. J. R. M. W. married, 
and died under age, leaving a 
daughter, M. E. M. W. * 

Held, that on the death of 
J.R.M.W., M.E.M.W. became 
entitled to the lands devised, as 
tenant in tall male, subject to the 
annuities, &c.; that the heir looms, 
being personalty, vested in her at 
the same time, and that she was 
entitled to* the possession of them; 
and, that the personal representa¬ 
tive of J.R.M. IV. was entitled to 
the savings of the rents and profits 
of the estates accrued in the life¬ 
time of J. R. M. W., subject to the 
annuities, &c. Warier Warier. 

Page 349 

3. Devise to three trustees of all his 
freehold, leasehold, and copyhold 
estates, and all his personal estate, j 
in trust, to pay legacies and annui¬ 
ties (the annuities to be paid out of 
his 3 per cent, stock), and all the 
rents, issues, profits, dividends, 
interest, profits, and produce of 
the residue of his estate and effects,*’ 
to his three nieces, E. M., M. M., 
and G. M., share and share alikfi, 
for the term of their respective lives; 

. and after the decease of them, or 
either of them, that the lawful issue 
of them, and each of them, should 
have his or her mother't; share of 
such rents, &c. for life ; mul if either 
of tlic nieces should die in the life- 
tim^tjbSfjltie'Other, without issue, 
her so dying should j 


be divided equally between the 
survivors of the niec6s for their 
respective lives, and afterwards by 
the issue of the survivors of the 
nieces; and if all the nieces' save 
one should die without issue, such 
one should^ have the whole for her 
life; and, after her decease, the 
issue oV such niece, if more than 
one, should enjoy the whole, share 
and share alike; if but one, should 
enjoy the whole alone ; such parts 
as were freehold to them, if more 
than one, their heirs an<^ assigns, 
as tenants in common, and not as 
joint tenants ; if but to him or her, 
his or her heirs and assigns. If all the 
nieces should die without issue, the 
whole to go to devisor’s next male 
heir of the name of M., his heirs 
and executors. M. M. married 
G.B., who died leaving M.M. and 
one son. C. M. married, but had 
no issue. Two of the trustees 
died. A large surplus of personal 
estate remained, after paying debts, 
legacies, and annuities. Held, 

l.st, Tiiat the surviving trustee 
bad the legal estates in the free¬ 
hold tenements devised. 

2dly, That the nieces took no 
legal estate in the freehold tene¬ 
ments. 

3d]y, That the sou of G.B. took 
no legal estate in those tenements, 
and would talie none if he survived 
the three nieces. 

fthly, That if the will had com¬ 
menced with the words, “ all the 
rents, Sec.” and the passage before 
these words had been omitted, the 
three nieces would respectively 

have 
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have taken under the will, in the 
said freehold tenements, estates 
for life; with cross-remainders be¬ 
tween them for life, in the event 
of one or two of them dying with¬ 
out lawful issue. 

5thly, That the said G.B. would 
now have an estate in tail in re¬ 
mainder in his mothef's one undi¬ 
vided third part of the said free¬ 
hold tenements, subject to be 
divested in part by the birth of 
other children of his mother, whe¬ 
ther sons or daughters; and that 
he would have an estate in tail in 
the whole of the said freehold tene¬ 
ments, in the event of his being 
the only issue of the three nieces 
living at the death of the survivor 
of them, no other issue having 
been born, Murthixaite v. Bar- 
nard. Page 623 

4. Devise of land to devisor’s grand¬ 
daughter, A. M., for life ; remain¬ 
der to trustees, during the life of 

A. M.j to support contingent re¬ 
mainders ; remainder to all and 
every the children in tail, with 
cross-remainders between them in 
tail; and, in default of issue of all 
and every the children of tha 
grand-daughter, to devisor’s daugh¬ 
ter, B. C. M., for life; remainder 
to such one or more of the children 
of B. C. M. as B. C. M., by deed 
or will attested by three witnesses, 
should appoint for their lives ; re¬ 
mainder to all and every the child 
and children of such daughter or 
daughters, to be appointed by 

B. C. M., as aforesaid; and if only 

VoL. II. 


one should be appointed, to her 
and the heirs of her body; and if 
more than one should be appointed, 
all of them to take their mother's 
shares, per stirpes^ as tenants in 
common, and not as joint-ten¬ 
ants ; with cross-remainders be¬ 
tween them, the children of such 
daughters, as to their mother’s 
shares in tail; and on failure of 
such issue of any one or more of 
such daughters, with cross-remain¬ 
ders to the others of their issue; 
and, in default of appointment, and 
of any appointment'not exhausting 
the whole fee, the land, or so much 
as should not be exhausted by ap¬ 
pointment, to B. C. M. for life; 
remainder to all her daughters for 
their lives, with cross-remainders 
for life between them; remainder, 
during the lives of the daughters of 
B. C. M. a^id the survivor, to sup- 
porf contingent remainders ; and^ 
for default of issue of any or eithe^l 
of the daughters of B. C. M,, to 
B. C. M. and her heirs. 

A. M. died, sole and intestate, 
leaving B. C. M. her heir at law, 
and heir at law of devisor. B, C. M, 
has nine daughters, many of wliom 
are marned and have issue: Held, 

1st. That B. C. M. has in the 
lands an estate for life, with an ul¬ 
timate reversion to herseif in fee. 

2dly. That, in default of appoint¬ 
ment, the daughters now living of 
B. C. M. have, respectively, in the 
lands estates for life in remainder, 
as tenants in common, with cross- 
remainders amongst themselves for 
3D hfe} 
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life; with remainders to themselves 
in tail, respectively. 

Sdly. That, in default of appoint¬ 
ment, the grandchildren of B.C.M. 
have no estate in the lands. 

4thly. That B. C. M. has power 
by appointment to designate which 
one, or more than one of her 
daughters, is, or are, to take under 
the will; that if more than one are 
designated, they will take under 
the will as tenants in common for 
life; with remainder to their re¬ 
spective children, as tenants in 
common in tail; with cross-remain- 
ders between then* (the children 
of the appointed daughters), in 
tail; such cross-remainders to lake 
place, as well with regard to the 
shares of their respective mothers 
as with regard to the shares of 
their aunts, in the event of a fail¬ 
ure of issue of any of the aunts. 
Medlycott v. Joriin. Fa{re 632 
, A,, on 17th July, 1B12, made a 
will, by which he devised certain 
real estates to his wife for life; 
and on her death, to M. B .; and 
on the death of his wife and M. jB., 
to his executors in fee, upon cer 
tain trusts. The will, which was 
attested by three witnesses, con¬ 
cluded by stating ■ that A. had 
signed his name to the two first 
sides, and his hand and seal to the 
last side of the will, which was 
written on three sides of a sheet of 
paper. A. put his name and seal 
at the end of the will, but did not 
sign his name to tlie two first 
sides. In November, 1816, he 


made various interlineations and 
obliterations, the effect of which, 
as regarded his real estate, was to 
confine the first devise to his wife, 
to her widowhood, and to strike 
out the devise to M. B .; the ori¬ 
ginal date was struck out, and the 
day of Novemberf 1816, 
was substjtuted. The will was 
never re-signed, re-published, or 
re-attested; but, in the following 
month, A. caused a fair copy of it 
to be made, and added one interli¬ 
neation not affecting his real estate: 
but the copy was never signed, 
published, or attested. The will 
and fair copy were found locked 
up in a drawer at the residence of 
the testator, who died on the 24'th 
December, 1816: Held, that the 
will was well executed; and that 
there was no revocation of it as it 
stood originally. Winsor v. Pratt, 

Page 650 

DISTRESS. 

See Pleading, 1. 14. Landlord 
AND Tenant, 2, 3, 4,5. Power. 
Replevin. 


EJECTMENT. 

And see Power. 

1. In every action of ejectment, the 
Defendant shall specify in the con¬ 
sent rule for what premises he 
intends to defend, and shall con¬ 
sent in such rule to confess upon 
the trial, that the Defendant (if he 

d«- 
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rit 


defends as tenant, or in case he de¬ 
fends as landlord, that his tenant) 
was at the time of the service of 
the declaration, in the possession 
of such premises; and that if, upon 
■ the trial, the Defendant shall not 
confess such possession, us well as 
letisc entry, and ouster, whereby 
the Plaintift’ shall not bt^iible fur¬ 
ther to prosecute his suit against 
the said Defendant, then no costs 
shall be allowed for not further 
prosecuting the same, but the said 
Defendant shall pay costs to the 
Plaintiff in that case to be taxed. 
Regiila Generalis. Page 470 

2. In all county ejectments which 
shall be served before the essoin 
day, either oi Michaelmas or Easier 
term, the time for the appearance 
of the tenant in possession shall be 
within four days after the end of 
such Michaelmas or Easter term, 
and shall not be postponed till the 
fourth day after the end of Hilary 
or Trinity term next respective¬ 
ly following. Itcgula Generalis. 

705 

EVIDENCE. 

And see llErLEViN, 1. 2. Uank- 
RUPTCY, 2. Bill Excuanoe. 
PowEn. Sewers. 

1. An attorney, being requested to 
draw an assignment of goods, re¬ 
fused, aiul the deed was drawn by 
another. The validity of the deed 
being afterwards questioned, on 
the ground of fraud, in an action 
against the sheriff in wdiich the at¬ 


torney first applied to was not em¬ 
ployed; Held, that the communi¬ 
cation made to this attorney was 
professional, and that evidence of 
the fraud proposed to be given 
through him, was properly rejected, 
Cromack v. Ueathcote. Page 4 

Sed vide IVadstvortk v. Hatnsha'vo. 5 

2. Defendants were sued for the 

price of some growing trees, which 
they had purchased, cut down, and 
carried away; a witness proved 
an admission by one of them that 
something was due, and a promise 
to pay. At the time^ of the bar¬ 
gain, written memoranda had been 
made of the transaction; but these 
memoranda (one of them an item 
in a book of accounts,) being 
neither stamped nor signed with 
the names of the parties, were not 
produced iu evidence, and the 
Plaintiff was nonsuited; Held, that 
the nonsuit was proper. Teal v, 
Auty. 99 

3. The commander iu chief of the 
array, having directed an assem¬ 
blage of commissioned military of¬ 
ficers to hold an enquiry into the 
conduct of //., a commissioned 
officer in the army; and H. having 
sued the president of the enquiry 
for a libel stated to be contained in 

* the report thereupon made ; Held, 
that this report was a privileged 
communication; that it was pro¬ 
perly rejected as evidence at the 
trial; and that an office copy of 
the same was also properly re¬ 
jected. Home V. Bent inch. 130 

4. If a witness, without objecting 

3 D 2 * to 
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to it, takes the oath in the usual 
form, he may be afterwards asked, 
whether he thinks the oath binding 
upon his conscience; but it is un¬ 
necessary and irrelevant to ask 
him, if he considers any other form 
of oath more binding, and such 
question cannot be asked. The 
Queens case. Page 284 

5. It is not allowable, on cross-ex¬ 

amination, in the statement of a 
question to a witness, to represent 
the contents of a letter, and to ask 
the witness whether he wrote a 
letter to any person with such con¬ 
tents, or contents*to the like effect, 
without having first shewn the 
witness the letter, and having 
asked him whether he wrote that 
letter. Ibid. 286 

6. Two or three lines of a letter may 
be exhibited to a witness, without 
exhibiting to him the Avliole, and 
the witness may be aske{> whether 
he wrote the part exhibited. 

But, if the witness deny that lie 
wrote such part, he cannot be ex¬ 
amined as to the contents of the 
letter. Ibid. Ibid. 

7. If, on cross-examination, a witness 
admits a letter to be of his handi 
writing, he cannot be quest!oyed 
by counsel whether statement's, 
such as the counsel iiiiiy suggest, 
are contained in it, but the whole 
letter must be read in evidence. 

In the ordinary course of pro¬ 
ceeding, such letter must he read, 
as part of the cross-examining 
counsel’s case. The Court, how¬ 
ever, may permit it to be read at 


ah earlier period, if the counsel 
suggest that he wishes to have the 
letter immediately read, in order 
to found certain questions upon it, 
considering it, however, as part of 
the evidence of the counsel pro¬ 
posing such a course, and subject 
to the consequences thereof. 2 he 

If 

Queen’S CMse. Pf^S^ 

8. If, on cross-examination, it is pro¬ 

posed to ascertain of a witness, 
whether he has made represent¬ 
ations of any particular nature, 
immediately after being asked whe¬ 
ther he made any representation, 
he must be asked whether he made 
the representation by parol or in 
writing. Ibid. ' 292 

9. If, on tlie trial of an action or in¬ 

dictment, a witness examined on 
the part of the Plaintiff or prose¬ 
cutor, upon cross-examination by 
Defendant’s counsel, states, that at 
a tiiue specified he told A. that he 
was one of the witnesses against 
the Defendant, and, being re-ex¬ 
amined by the Plaintiff’s or prose¬ 
cutor’s counsel, states what induced 
him to mention this to A., the 
Plaintiff’s or prosecutor’s counsel 
cannot further rc-exaraine the wit¬ 
ness as to fflich conversation, even 
as far only as it related to his being 
(hie of the witnesses: by eight 
,1 edges against one {Best 3. dissert- 
iicnlc) and confirmed by the House 
of Lords. Ibid. 294 

10. Tfa witness examined in chief on 
the part of the Plaintiff, being asked 
whether he remembers a quarrel 

taking 
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taking place between A. and B., 
answer, that he has l^ard of a 
quarrel between them, but does not 
know the cause of it, and such wit¬ 
ness be not asked, upon his cross- 
examination, whether he has or 
has not made a declaration stated 
in the question touching the cause 
of the quarrel, the couffsel for the 
Defendant cannot, in order to' 
prove such witness’s knowledge of 
the cause of the quarrel, afterwards 
examine a witness to prove that 
the other witness has made such a 
declaration to him touching the 
cause of such quarrel. The Queen's 
case. Page 299 

11. If a witness examined in chief on 
the part of tlie Plaintiff, being 
asked whether he remembers a 
quarrel taking place between A. 
and answer, that he does not re¬ 
member it, and such witness be not 
asked, on his cross-examination, 
whether he has or has not made a 
a declaration stated in the question 
respecting such quarrel, the coun¬ 
sel for the Defendant cannot, in 
order to prove that such witness 
must remember the quarrel, after¬ 
wards examine a witness to prove 
that the other witijiess has made 
such a declaration. Ibid. 299 

12. If, on the trial of an indictment 
for any crime, evidence has been 
given upon the cross-examination 
of witnesses examined in chief in 
support of the indictment, from 
which it appears that A.B. (not 
examined as a witness,) has been 
employed by the prosecutor as an 


agent to procure and examine evi¬ 
dence and witnesses iu support of 
the indictment, the party indicted 
is not permitted to examine C, Z). 
as a witness to prove, that A*B. 
has offered a bribe to E. F. in 

•order to induce him to give testi¬ 
mony touching the matter in the 
indictment, {E. F, not being a 
witness examined in support of the 
indictment, nor examined before it 
was so proposed to examine €. D,) 
'The Queen’s case. Page 302 

13. If, in the trial of an indictment 
for any crime, evidence has been 
given upon the cross-examination 
of witnesses examined in chief in 
support of the indictment, from 
which it appears that A. B. (not 
examined as a witness,) has been 
employed by the prosecutor as an 
agent to procure and examine evi¬ 
dence and witnesses in support of 
the indictment, the party indicted 
is not permitted to examine G. H. 
as a witness to prove that A. B. has 
offered him a bribe, to induce him 
to bring to A. B. papers belonging 
to the party indicted, {G. H. not 
having been examined as a wit¬ 
ness in support of the indictment.) 

*Ibid. 299 

14. On a prosecution for a crime, the 
proof whereof is supposed to con¬ 
sist wholly or in part of evidence 
of a conspiracy entered into by the 
party then indicted, and under 
trial, so that the conspiracy is to be 
given in evidence against liim, — 
general evidence of the existence 
of the conspiracy charged, may be 

3 D 3 re- 
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received in the first instance, 
though it cannot aflFec| such De¬ 
fendant, Unless brought home to 
him or to an agent employed by 
him. The Queen's case, Pa^re 299 
The same rule applies, if a Dje- 
fendant seeks by such general evi¬ 
dence, in the first instance, to affect 
the prosecutor with a consjnracy to 
suborn witnesses for the destruction 
of his defence, provided the pro¬ 
posed evidence be previously 
opened to the Court, as in tlie 
case of a prosecution to he proved 
by conspiracy. • Ihid. 

15. When a witness in support of a 
prosecution has been examined in 
chief, and has not been asked in 
cross-examination as to arl^ir declar¬ 
ations made by him, or acts done 
by him, to procure persons cor¬ 
ruptly to give evidence in support 
of the prosecution, it is not compe¬ 
tent to the party accused to exa¬ 
mine witnesses in his defence to 
prove such declarations or acts, 
without first calling back such wit¬ 
ness examined in chief to be exa¬ 
mined or cross-examined as to the 
fact, whether he ever made such 
declarations or did such acts. Ibid. 

3*11 

16. If a witness is called on the part 
of a Plaintiff or prosecutor, and 
gives evidence against the Defend¬ 
ant or accused; and if, after the 
cross-examination of such witness, 
the Defendant’s or accused’s coun¬ 
sel discover that the witness so 
examined lias corrupted, or en¬ 
deavoured to corrupt, another per¬ 


son to give false testimony in such 
cause, (fee counsel for the Defend¬ 
ant or accused are not permitted to 
give evidence of such corrupt act of 
such witness, without calling back 
such witness. The Queen's case. 

Page 311 

17. An j^ssignee of a bankrupt who 

has released his individual claims 
on the bankrupt’s estate, is an ad¬ 
missible witness to prove the pe¬ 
titioning creditor’s debt. Tomlin- 
ion V. Wilke!;. 397 

18. A grant of wreck was made by 

Hen. 2. to the proprietors of cer¬ 
tain lands on the coast, ahd con¬ 
firmed by Hen. 8. The proprietors 
of those lands having, 40 years 
ago, with a view to reclaim sea 
mud, run an embankment across a 
small bay, which was used to be 
left almost dry at low water, and 
having ever since asserted, without 
opposition, an exclusive right to 
the soil of the bay, though tlie 
bank was forced by tempest; Held, 
that such usage was evidence 
whence anterior usage might he 
presumed, which, coupled w ith the 
general terms of the grant, served 
to elucidate it, and to establish the 
right so asserted. Chad v. TU- 
sed. 403 

19. Where the lessees of a fishery 
had publicly landed their nets on 
the shore at A. for more than 20 
years, and had, at various times, 
dressed and improved the landing 
place (both the fishery and the 
landing place having originally be¬ 
longed to one person, but no evi¬ 
dence 



FACTOR. 


FINES AND RECOVERIES, m 


dence being afFered to show that 
he, or those who under him owned 
the shore at A., knew of the land¬ 
ing of nets by the lessees of tlie 
fishery): Held, that it was pro¬ 
perly left to the jury to presume a 
grant of the right of landing to the 
lessees of the fishery^ by some 
former owner of the shore at A. 
Gray v. Bond. Page 667 

20. The Plaintiff declared on three 
bills of exchange, in three several 
counts ; but, according to liis par¬ 
ticular, only sought to recover on 
the bill set forth in the first count. 
The defence being, that the De¬ 
fendants were not partners when 
thn bill set forth in the first count 
was drawn, the Plaintiff tendered 
in evidence the other two bills, for 
the purpose of establishing the fact 
of the partnership: the evidence 
having been rejected, on the 
ground that these bills were not 
included in the particular, the 
Court granted a new trial. Dun 
can V. HilL 682 

EXECUTION. 

*See Landlord and Tenant, 6, 4. 
liXECU'fOR. 

See Pleading, 1. Promissory' 
Note. 


FACTOR. 

The circumstance of a principal’s 
drawing bills on his factor to 


be provided for out of the pro¬ 
ceeds of goods consigned, docs 
not autiiorize the factor to pledge 
the goods: tlicreforc, where A. 
consigned goods to B. for tlie 
purpose of sale, at the same time 
drawing bills to the amount of 
1588/. 5s, 7d. on B,, to be pro¬ 
vided for out of the proceeds; and 
B. pledged the goods for 2500/. 
to C. {who knew that A. was the 
owner), and paid 294/. in discharge 
of one of the bills; and C. after¬ 
wards sold the ^oods for B, for 
4033/.; it was helJ, that A. was 
entitled to recover from C., in an 
action for money had and receiv¬ 
ed, (in which 1533/. was paid into 
Court,) the whole balance of 2500/. 
Fieldmg v. Kymer. Po,ge 639. 

FIERI FACIAS. 

See I,ANDLOHD AND Tenant, 3, 4, 

FINES AND RECOVERIES, 
PRACTICE OF PASSING. 

1. The Court allowed a recovery to 
pass, w here the certificate of the 
notary (that the party who made 
the affidavit of the caption and 

^ acknowledgment of the warrant of 
attorney was sworn in his presence 
before the deputy fiscal at Cape 
Town,) omitted the day and month 
in the body of the certificate, but 
stated it correctly at the end, 
where the notary witnessed the 
instrument; the date of the jurat 
of the affidavit being the same as 
that at the bottom of the certifi- 
3D4 


cate. 
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cate. Hinde demandant, Hinde 
tenant. Bland vouchee. Page 7 
% In a recovery, the prcs^pe, war¬ 
rant of attorney, an^^ffidavit of 
caption were engrossed pn parch¬ 
ment, and sent to certain commis- 
Bioners at Rotterdam. The c6m- 
inissioners copied these instru¬ 
ments upon paper (in consequence 
of the refusal of the Dutch notary 
to certify upon English documents, 
which the Dutch law would not al¬ 
low him to do), and returned them 

«• 

written upon j^aper, and stamped 
with a Dutch stamp, and certified 
by the Dutch notafy. On a motion 
that the appearance of the tenant 
might be recorded, the warranty 
of the vouchees entered, and all 
other usual proceedings hfd, not- 
whitBtanding these documents were 
upon paper, the Court unanimous¬ 
ly rejected the application, Ta- 
tham demandant. ‘ 65 

3. The Court allowed the writ of en¬ 
try in a recovery sufiered 56 G. 3. 
to be amended by altering the 
names of the parties, on affidavit 
that the recovery was intended to 
be suffered according to the amend¬ 
ment prayed, and that all the par¬ 
ties were living and consenting to 
the motion. Edge demandant. 98« 
By a deed to lead the uses of a 
recovery suffered in Triniti/ term, 
I W.8f M., M. L. and E. L. con¬ 
veyed to J. N., to make him tenant 
to the praecipe, all the manors and 
farms of B. and C., then in the oc¬ 
cupation of M. L., her tenants and 
assigns, and all other the manors, 


messuages, services, rents, lands, 
tenements, and hereditaments, in 
the county of S. and isle of W. of 
them, M. L. and E. L., or either 
of them; By a deed to lead the 
uses of a recovery suffered in 
Hilary term, 13 G. 1., M.L. and 
E. L., son of E. L., conveyed 
the belbre mentioned heredita¬ 
ments and premises to D. W., to 
make him tenant to the praecipe: 
The tithes had been enjoyed with 
the lands, since the time of James 
the First: The Court refused to 
amend these recoveries by insert¬ 
ing the word tithes. Phillips and 
Carey demandants. Avery and 
Phillips demandants. Page 105 
5. No motion shall be made at the 
bar on the last day of any term 
touching the amendment of any 
fine or recovery, or any of the 
proceedings therein. Regula Ge- 
neralis. 122 

FISHERY. 

See Evidence, 19. ' 

FRAUD. 

. See Money Had and Received. 

FRAUDS (‘statute OF). 

Sec Devise, 5. 

FREEHOLD. 

See Landlord and Tenant, 1. 

FREIGHT. 

Sec Insurance, 2. 


GAME, 
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GAME. 

An unqualified person, by the orders 
and in the presence of his master, 
a qualified person, set on his mas¬ 
ter’s grounds a trap for hares, &c. 
and afterwards, finding a hare 
therein, carried it, according to 
order, to his master, who was not 
present when the hare was found: 
Held, that the Defendant was not 
liable to the penalties for using 
snares to destroy game, or for ex¬ 
posing game to sale. Walker v. 
Mills. Page 1 

GAVELKIND. 

Sec Pleading, 11. Landlord 

AND Tenant, 5. 

GRANT. 

See Evidence, 18, 19. 
GUARANTEE. 

A guarantee against contingent da¬ 
mages cannot form the subject of 
a mutual credit under the 5 G. 2. 
c. 30. s. 28. Sampson v. Burton. 

89 


HIGHWAY RATES, 

See Bankruptcy, 5. 

» 

HORSE. 

A party who borrows a horse is 
bound to provide keep for it, un¬ 
less an agreement is made to the 
contrary. Han^ord\. Palmer. 359 

INCEPTION OF RISK. 

See Insurance. 


INSURANCE. 

1. The ^ast India Company, having 
hired>u4.'s ship to carry goods and 
40 inv^l^s, agreed, in concurrence 
with Che Government at Madrasy 

^ .to increase the number to 200, 
provided A. would make certain 
proposed alterations in his ship, 
and she should be found, on the 
usual military survey, capable of 
accommodating so many. A. 
agreed to the terms proposed, 
coramendted the projected alter¬ 
ations, received the greater part 
of the goods on board, and had 
shipped water for 100 invalids, 
when, before the alterations were 
completed, the provisions shipped, 
or ^e invalids embarked, the ves¬ 
sel was so much disabled by a gale 
that she could not perform her 
homeward voyage: Held, in an 
action on a policy of insurance at 
and from Madras to the United 
Kingdom, on freight and passage- 
money, that there was a sufficient 
contract, and a sufficient inception 
of the risk, to render the insurers 
liable for the freight, and also for 
the passage-money of the 200 
invalids. Truscott v. Christie. 

Page 320 

2. Ship and freight were insured by 
separate sets of underwriters. The 
ship (a general seeking ship) was 
captured; and ship and freight 
weie abandoned to the respective 
underwriters, who each paid a 
total loss. The ship being re¬ 
captured, performed her voyage 
and earned freight: Held, that the 

• under- 



m LANDLORD AND TENANT. 


LEASE. 


underwriter on ship was entitled 
to the freight. 

Abandonment of ship fp the un¬ 
derwriter on^ sliip includes freight, 
and transfers freight earned sub¬ 
sequently to the abandonment, to 
such underwriter, as incident to 
the ship. Davidson v. Case. 

Page 379 

INTERLINEATION. 

See Devisjs, 5. 


LANDLORD AND TENANT. 

And See Sheriff, 1. 
PLeaCing, 1. 8.11. 13,14-. 

1. A conservatory erected by tenant 

for years (who had a remainder 
for life, after the death of his 
lessor) on a brick foundation, at¬ 
tached to a dwelling-house, and 
communicating witli it by windows 
opening into the conservatory and 
a due passing into the parlour 
chimney, becomes part of the 
freehold, and cannot be removed 
by the tenant or his assignees. 
Bitckland V, Butterfield. .54 

2. In 1814, a distress was made on A 
tenant for the whole of the rent 
due from him, and a deduction for 
land-tax w’^as refused, tlie lease 
being silent as to the land-tax ; 
the tenant having protested against 
his liability, paid, during five suc¬ 
ceeding years, the hind-tax, Mith- 
out renewing in any sort lliii ob¬ 
jection of his non-liability to pay: 
Held, that in 1820 he could not 


recover, in an action for money 
paid to the Defendant’s (the les¬ 
sor’s) use, any of the sums so paid 
for land-tait. v. Ham¬ 
mond. Page ,59 

3. A stranger became possessed of a 

crop of growing corn, by purchase 
at a sale^undcr a Jhiri facias, upon 
which sale the landlord was paid 
a year’s rent. The landlord, be¬ 
fore the corn was ripe, distrained 
it for rent due sul>sequenfly to the 
sale: Held, that the distress was 
ill. Peacock v. Purvis. 362 

4. Growing corn sold under a fieri 
facias cannot be distrained for 
rent, unless the purchaser allow 
it to remain on the ground an 
unreasonable time after it is ripe. 

Ibid. 

5. One of several co-heirs in gavel¬ 
kind may distrain for rent due to 
him and his companions without 
an actual authority from bis com¬ 
panions. Leigh V. Shepherd. 4(),5 

6. A lessee took a fami under an 
agreement, which he never signed, 
and tlie terms of wdiieb bis lessor, 
in a material point, failed to fulfil. 
In an action for the use and occu- 

• patiort of the farm : Held, that the 
jury blight ascertain the value of 
the land, without regarding the 
amount of rent reserved by the 
agreement. Tomlinson v. Dap. 

680 

I.AND-TAX. 

See Landlord and Tenant, 2. 

LEASE. 

See Power. Renewal Fine. 

LIBEL. 



MONEY HAD AND RECEIVED. 


particular. ns 


LIBEL. 

See Evidence, 3. 

LIEN. 

See CuARTER-PAitTy. 

LIMITATIONS, (STATUTE OF.)' 
See Pleadinap, 3. 


MARRIAGE SETTLEMENT. 

See Power. Replevin, 1. 

MEMORIAL. 

See Annuity, 1. 

MILITARY ENQUIRY. 

See Evidence, 3. 

MISNOMER. 

See Pkactice, 1. 

MONEY HAD AND DECEIVED. 

And iee Bankruptcy, 4. Factor. 

Plea or NO, y. 

The Defendant having fraudulently in¬ 
duced the Plaintiff loscll goods •to 
A., who could jiot pay for tlieiu ^ 
and, on the nominal re-sale of these 
goods by A.i in which the Defend¬ 
ant was really concerned, having 
obtained hinisclf the money paid 
on such re-sale: Held, that the 
Plaintiff might, in an action for 
money had anti received, recover 
of the Defendant the value of the 
goods unpaid for by A, Abbotts 
v. Barry. 3h'9 


MORTGAGEE. 

SccSiijERiPF, 1. Bankruptcy, 8. 

MUTUAL CREDIT. 

See Guarantee. 

NOTICE. 

Sec Sheriff, 1. 

, OATH* 

See Evidence, 4. 

OBLITERATION. 

Sec Devise, B. 

OFFICE, assignment OF. 

And .see Clerk of the Peace. 

An usbiginnent of the |)rofits of all 
the office^ of tru^t, commissions, 
&c. which the Defendant may ac- 
qtdio, is good, as to all offices 
which may be legally assigned, by 
way of indemnifying the Plaintiff*, 
who has piiid money for tJie De¬ 
fendant. Harrington v. Klop-^ 
rogge. 678 

ORDER FOR THE PAYMENT 
OF MONEY. 

See Stamp. 


PARTICULAR. 
See Evidence, 20. 


PART- 
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PARTNERSHIP. 

And see Pleading, 2. 

The Plaintiff carried on dealings in 
one general and unbroken account, 
with one of the Defendants, as 
his banker and army agent, from a 
period before 1807 up to 1819? 
when A. became bankrupt, and a 
balance was struck, none having 
been before struck since 1816. In 
1807 Defendant B. became a part¬ 
ner with A., and continued so till 
1817 ; but the partnership was se¬ 
cret, and unknown to Plaintiff till 
A.'s bankrupfcy, IJefendant B. 
never interfering (to the know¬ 
ledge of Plaintiff) in the business 
carried on by A. At the expir¬ 
ation of the partnership in 1817, a 
balance was due from Defendants 
to Plaintiff: between the expir¬ 
ation of the partnership and A.’s 
bankruptcy, A. paid to Playitiff, 
and also received from Plaintiff, 
several sums. In an action against 
the Defendants for the balance due 
from them at the expiration of the 
partnership (A. having pleaded his 
bankruptcy and certificate), Held, 
that B. might consider the sums 
* paid by A. to Plaintiff, after the 
expiration of the partnership, as 
paid in reduction of the balance 
due at the exjiiralion of the jiart- 
nership, and might take cyedit for 
them, without giving credit for 
any sums received after the expir¬ 
ation of the partnership by A. on 
account of Plaintiff. Brooke v. 
Enderby, Page 70 

PERJURY. 

« 

See Practice, 7. 


PLEADING. 

PILOT ACT. 

See Pleading, XO. 

PLEADING. 

And see Practice, 1. Bill of 
[ Exchange. 

I 

1. To an avowry by executors for 
rent due iixthe testator’s life, it is 
no plea, “ That the testator levied 

j a sufficient distress for the same 
rent,” unless it be also averred 
that the rent was thereby satisfied. 
Lingham v. Warren. Page 36 

2. A release was given by Plain¬ 
tiffs to A., one of two partners, 
with a provision that it should 
not prejudice any claims which 
Plaintiffs might have against B., 
the other partner ; and that, in 
order to enforce the claims against 
/?., it should be lawful for Plain¬ 
tiffs to sue A.y cither jointly with 
B. or separately. In an action 
by Plaintiffs against A. and B., 
this release having been pleaded 
by A., and set out on oyer in tlic 
replication, with an averment that 
the action was prosecuted against 
A. jointly with B., for the purpose 

,of enabling Plaintilfs to recover 
^ payment of monies due from B. 

, and A. to Plaintiffs, either out of 
the joint estate of B. and A., or 
from B. or his separate estate, the 
replication was demurred to, and 
the demurrer overruled. Solly v. 
Forbes. , 38 

3. Plaintiff employed Defendant in 
1808 to lay out money for him in 
the purchase of an annuity, and 
discovered in February^ 1814, that 

the 
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the security provided by the De¬ 
fendant was void within the Defend¬ 
ant’s own knowledge, at the time 
of the purchase. In January, 
1820, Plaintiff sued Defendant in 
assumpsit, for breach of an implied 
contract to provide good security : 
Held, that, the action proceeding 
on the contract and not on the 
fraud, the statute of limitations 
was a good bar. Brousn v. Hovo- 
ard. Page 73 

4. Goods in the possession of a bank¬ 

rupt, and, but for the bankruptcy, 
his property, being taken in exe¬ 
cution after the act of bankruptcy, 
but two months before the issuing 
of a commission against the bank¬ 
rupt, were (in assumpsit by the 
assignees of the bankrupt, on a 
guarantee given to the bankrupt,) 
described in the declaration as 
the goods of the bankrupt; Held, 
that such description was proper. 
SampsoJt V. Burton. 89 

5. Plaintiff, as administrator, declared 
in assumpsit that Defendant, for 
certain fees, to be paid him by 
intestate, undertook, as attorney, 
to investigate and see that a title 
about to be conveyed to intestate 
wa.s a good one» breach, that he> 
omitted to do so, and that intestate 
in consequence took an insufficient 
title, whereby his personal estate 
was injured. Defendant having 
demurred, the demurrer was over¬ 
ruled. Knights V. Quarles. 102 

6. A declaration on a replevin bond 
(conditioned for the Plainfiff in 
replevin to appear at the county 
court and prosecute his suit with- 


cffect, and make a return of the 
cattle, goods, &c. distrained, if a 
return should be adjudged), after 
alleging that the plaint was re¬ 
moved into the court above, that 
the Defendant avowed, and that* 
Plaintiff in replevin having omitted 
to plead to the avowry, a judg¬ 
ment for a return was awarded, 
averred, that the Plaintiff in re¬ 
plevin did not prosecute his suit 
with effect. A plea, that, after the 
judgment for a return, a writ to 
enquire of the arrear of the rent 
and the value of the cattle, goods, 
&'C. distrained, was prayed by the 
avowant, granted, and executed, 
and that thereupon avowant had 
judgment to recover the arrear of 
rent found, together with a sum 
for his costs and damages, was 
held ill oil demurrer. Turner v. 
Turner. Page 107 

7. The declaration stated, that in 
consideration Plaintiff would, at 
the request of Defendant, lend him 
a horse, Defendant promised to 
lake proper care of the horse, and 
return him to Plaintiff in as good a 
condition as he tuns in at the time of 
the promise, or pay Jificen guineas; 
the contract proved was, in addi¬ 
tion to these terms, that t^e De¬ 
fendant should Jind the horse meal 
for Ms work: Held, that the con¬ 
tract was sufficiently stated in the 
declaration, and according to its 
legal oftect. Haneyhrd v. Palmer. 

359 

8 DecTkration, that Defendant, on 
consideration, &c. promised to in- 
* vest 
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vest Plaintiff’s money on good 
security; breach, that he invested 
it on-bad security; pleas, general 
issue and statute of limitations; 
replication, that Defendant pro¬ 
mised as above, within six years ; 
proof, that within that time De¬ 
fendant acknowledged the security 
to be bad, and promised that Plain¬ 
tiff should be paid: Held, that 
Plaintiff could not recover, the de¬ 
claration stating no debt to which 
the subsequent promise could be 
applied. 

Held, also,, that the Defendant 
was not liable on a ewunt upon an 
account stated; nor on a count 
for money had and received, as 
having received money for one 
purpose and applied it to another. 
Whitehead v. Hatvard. Page 372 

9. If, in covenant for non-repairing, 
the covenant contains an excep¬ 
tion of “ casualties by fire,”‘it is 
fatal, on non eU factum, if the co¬ 
venant be stated in the declaration 
without such exception ; and the 
Court will refuse to permit the 
Plaintiff’ to amend on paying the 
costs of the trial. Brotone v. Knill. 

Page 395 

10. In an action against the master 
of a ship for penalties under the 
34% section of the pilot act, the 
declaration must allege that the 
unlicensed pilot (iffered to ike mas¬ 
ter to take charge of the ship; or, 
that such pilot offered to lake such 
charge in the presence of the mas¬ 
ter ; and it is not sufficient mere¬ 
ly to follow the words of the 


section. Peahe v. Carrington, 

Page 399 

11. An avowry by one of several co¬ 

heirs in gavelkind in his own right, 
with a cognizance as bailiff’ of the 
other cO'heirs, is sufficient, without 
averring an authority to distrain 
from the other co-heirs. Leigh v. 
Shepherd. ■» 465 

12. In a declaration in debt in C. B. 
a reference to the clausum fregit 
of the writ is not necessary; and 
an averment, under a videlicet, that 
the court was sitting on a day in 
vacation, may be regarded as sur¬ 
plusage. Luchett v. Plummer. 659 

13. Tenants in common may sue in 

covenant, for neglect of repairs, 
the lessee of a house, who, subse¬ 
quently to the demise, but before 
the breach alleged, becomes a co- 
tenant of the Plaintiff’s in the same 
house. Yales v. Cole. 660 

14. In replevin, plea of a former dis¬ 

tress for the same rent, without 
adding that the rent was satisfied, 
is bad. Hudd v. Ravenor. 662 

POWER. 

Devisee for life, with a power enabling 
^her, in consideration of marriage, 
to revoke the uses limited to her, 

^ and to appoint* to such uses, and 
with such powers and provisoes, 
and in such manner as was by her 
aftcrw ards done, by a deed of set¬ 
tlement, in consideration of mar¬ 
riage, revoked the uses, and ap¬ 
pointed, the lands, to hold to the 
u||, after the marriage, of her 
husband for life, sans waste; and 

after 
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after his decease, to the use of 
herself for life, sans waste; with 
remainder to divers other uses, 
for the benefit of the issue of that 
marriage, and also of the issue of 
the appointor; remainder as she 
should by will appoint, with re¬ 
mainder to the use of Imrself in 
fee. Tlie settlement contained a 
power for the husband and wife, 
from time to time, when in posses¬ 
sion of the premises so limited to 
them for their lives, by indenture 
to demise such premises as then 
were leased for lives, or for years de¬ 
terminable on lives, to any persons, 
in possession or reversion, for one, 
two, or three lives, so as there 
were not thereon any greater estate 
or interest subsisting at any one 
time, than what wmuld be deter¬ 
minable on the dropping of three 
lives; and so as there were re¬ 
served the ancient and accustomed 
yearly rents, duties, and services, 
or more, or as great or beneficial 
rents, duties, and services, or 
more, or a just proportion of such 
ancient or the tl^en reserved rents, 
&e. (except heriots, which might 
be varied at will); and so us ihcre^ 
ivere contained in every such lease 
apoioer of re-enlry for non-payment 
of the rent thereby to be reserved : 
and also, by indenture to demise 
any of the premises for any term 
absolute, not exceeding 21 j'^ears, 
in possession, and not in reversion; 
so as there w'ere reserved so much, 
or as great and beneficial yearly 
and other rent gnd rents, and other 


services proportionably, as tbert 
were therefore paid an^| yielded, 
or the best and most'•improved 
yearly rent and rents that could be 
reasonably had or obtained fqr the 
same, without taking any tine; 
and so as in every such lease there 
were contained a clause of re- 
entiy, in case the rents reserved 
were unpaid by the space of 28 
days: and also, by indenture to 
demise any of the premises where¬ 
in or whereujion any mine or mines 
should be open, or any person 
should be willing .to open any 
mine, for an^ term not exceeding 
31 years in possession, so as upon 
every such lease there were re¬ 
served such share of the produce, 
or such yearly rent, as could rea¬ 
sonably be obtained without taking 
any fine; and so as the lessees 
were not by any express clause 
freccl fron» impeachment of waste, 
other than in the necessary ai»d 
reasonable working thereof; and so 
as there were inserted such proper 
and usual covenants for the elfec- 
tiuilly winning and working the 
mines, and smelting the ore, and 
doing other acts, as were usually 
inserted in leases of the like nature. 
'File lands in the declaration men- 
tiojied had been and were le^ed, 
and were under and subject to a 
lease, for a form of years deter¬ 
minable oT» lives. The husband, 
after the marriage, by indenture, 
in consideration of the former 
lease and of 105/., and of the 
yearly rents, duties, payments, 

services, 
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;'»ei*vicei?, articles, coTcnants, pro¬ 
visoes, agreements thereinafter 
specified and reserved on the part 
of the lessees, demised the lands 
in question for 99 years, if three 
or either of them should so long 
live, paying the yearly rent of '21. 
by equal portions, at Michaelrnas 
and Lady-dayy with a couple of fat 
capons, or Is. ^d. in lieu thereof, 
at the election of the lessor; and 
also an heriot of the best beast, or 
4<0s. in lieu thereof, upon the death 
of every tenant dying in posses¬ 
sion ; and the like upon every as¬ 
signment, .sale, forfeiture, or alien¬ 
ation ; and also the lessees yielding 
and doing constant suit of mill, 
paying such toll and multure as 
others grinding their corn there 
should pay. The lease contained 
a covenant by the lessees to pay 
the yearly rent of 2/., and tbe du¬ 
ties, heriots, suits, services, and 
other reservations, al the time and 
in the manner limited and u])- 
pointed for payment and perform¬ 
ance of the same, or else the se¬ 
veral sums reserved in lieu there¬ 
of ; %vith a proviso, that //' at any 
time the rent q/" 21., and every or 
any of the duties, services, reserv- 
ut^nsy and payments thereby re¬ 
served, nr any part, should be 
unpaid or undone by‘‘i'&j^^S next 
over or after any of the limes yehere- 
af or 'whereupon the same ought to 
be paid, done, or performed, and 
no sufficient distress or distresses 
could or might be taken upon the 
premises ; or, if the lessees should 
leave the premises in decay six 


months after view had and rmtice 
given or should commit any wilful 
waste, or grind their corn at any 
other mill (the lessor’s mill being in 
repair); or if the lessees should as¬ 
sign without licence, or if any. de¬ 
fault should be by the lessees made 
in the payment or performance ' 
of all or any of the reservations, 
covenimts, and agreements 
inbefore on their parts contained, 
then the lessor, and the person to 
whom the freehold of the premises ^ 
should belong, 7night re-enter. Upoi**'^ 
the trial of an ejectment, evidence 
was received that the usual and 
accustomed form of leases of the 
estate contained in the marriage- 
settlement, for lives or years de¬ 
terminable on lives, as well prior as 
subsequent to that settlement, was 
with a conditional proviso of re¬ 
entry similar to that in this in¬ 
denture. 

Held, that the lease was a good 
execution of the.leasing power. 

And, that the evidence of the 
former leases was well received. 
SmUh V. Doe, dem. Jersey. 473 

‘ ^ PRACl'ICE. 

1. A misnomer of the Plaintift’ can 
only be taken advantage of by 
plea ill abatement, and atfbrds no 
ground for setting aside proceed¬ 
ings on motion. Murley v. Law. 34? 

‘2. Where a prisoner who had been 
charged ivith a d(>claration as of 
Trinity term, 1819, absconded 
during the long vacation, and did 
not return to custody till HUary 
term, 1820, the Court would not 

dis- 
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discharge him though the Plaintiff 
had not signed judgment W the 
end of Hilary term, 1820. Grimes 
V. Joseph. Page 35 

3. The Court refused to set aside as 

irregular a bill filed against the 
warden of the Fleets on the day 
after the essoin, day of Easter \ 
term, entitled as of Easter term, 
and accompaitied with a notice to 
plead in four days, the Plaintiff 
not having signed judgment within 
eleven days after the filing of the 
bill. Bolton v. Eyles. 51 

4. Affidavit to hold to bail, stating 
that R. M. was justly and truly 
indebted unto the sdid J. W. in 
the sum of, &c. and upwards: 

as the acceptor of a certain bill 
of exchange, bearing date, &c., 
drawn by the said J. W. for a 


RECOVERY. TSklaim, 

evi-. 

E. F. upon, and accepted by, the 
said G. H., payable to the order * ^ 
of the said E. F. at a certain day. 
now past Held to contain a suf¬ 
ficiently certmn description of the 
respective debts of C. J?* and G. H. 
Lamb v. Newcomb, Same v,' JBrf- 
wdrds. 

6. A turnkey cannot be bail. Daly 

V. Brooshoft. 359 

7. The Court will not set aside the 

justification of bail on account of 
perjury subsequently discovered, 
but will leave the party to his in¬ 
dictment for perjury. Shee v. Ab¬ 
bot. > ' 619 

principal and agent. 

Sec Factor. 

PRISONER. 

See Practice, 1. 


valuable consideration on, and ac- j 
cepted by the .said R. M., pay¬ 
able two months after the date 
thereof, and due at a day now 
past:” Held, to contain a suffi¬ 
cient description of the debt. 
iVarmsley v. Macey. 338 

5. Affidavits to hold to bail: one by 
A. B., stating C. D. to be “ justly 
and truly indebted to this depo¬ 
nent” in a certain sum, “ as indor- 


PRIVILEGE, 
Sec Attorney, 2. 


PROMISSORY NOTE, 
promissory note, by which the 
makers, as executors, jointly and 
severally, promise to pay on de¬ 
mand, with interest, renders them 
personally liable. Childs v. Mo- 




see” of bills of exchange “ drawn 
liy E. F. upon, and accepted by 
C. D., payable to the order of the 
said E. F., at a certain day now 
past, and indorsed to this depo¬ 
nent.” The other, by A.B., stat¬ 
ing G. H. to be “ justly and truly 
indebted to this deponent” in a 
certain sum, “ as indorsee of a 
certain bill of exchange drawn by 
VoL. II. 


• PROMOTIONS, 1. ^ 

RECOVERY. 

See Fines and RECOVERiEs, Prac¬ 
tice OF Passino. 

A. was seised of an estate for life; 
remainder to bis sons, B., C., D., 
and J5-, in tail, in such shares and 
3 E , pn»' 



'732 RENEWAL FINE. 

proportions as A. should appoint 
by will. In 1807, A., B., C., and 
D, conveyed the entirety of the 
premises to make a tenant to the 
priscipe, so that one or more re¬ 
coveries should be suffered, in 
which A., B., C, D., and E. 
should be vouchees for the pur¬ 
pose of barring all estates tail: a 
recovery was then suffered, in 
which B. and C. were vouched. 
In 1809, A.j B., C., D., and E. 
conveyed all the premises to make 
a tenant to the prcscipe^ in a re¬ 
covery which was suffered in 1810, 
in which E. wps vouched; and, in 
1811, a recovery was suffered, in 
which D. was vouched. 

Held, that by these conveyances 
and recoveries, the estates tail in 
B., C., D., and E, were well bar¬ 
red. Collijer V. Mason. Pa^e 685 

RE-ENTRY. 

See Power. 

REFEREE. 

See Trover. 

REGULiE GENERALES. 

See Fines and Recoveries, 5, 

Ejectment. * ' 

RENEWAL FINE. 

A. being possessed of certain pre¬ 
mises held under an archbishop by 
lease, renewable from time to time 
on payment of certain fines and 
fees, demises the premises for a 
term to B., who covenants “ that 
lie will, from time to time, and at 
every time during the said term. 


REPLEVIN. 

< 

pay to A. or the archbishop, such 
part of the firte and fees which, 
up*on every renewal by A. of th 
lease by which he holds the pre¬ 
mises demised, shall be paid, or 
payable, by A. in respect of the 
premises demised to B.” A. after¬ 
wards renews, his lease under the 
archbishop for a^ period excecd- 
ing, by five yeais, the term de¬ 
mised to B.: Held, that B. was 
not liable, upon this covenant, to 
pay the whole of the fine and fees 
incurred by A. upon the renewal 
of his lease to the extent above 
mentioned, but only a part of such 
tine and fees, commensurate with 
the interest which B. had acquired 
in the premises. Charlton v. 
Driver. Page 34.'j 

RENT ARREAR. 

See Landlord and Tenant, 3, 4, 5. 

Power. 

REPLEVIN. 

And see Attorney, 1. Pleadinc;, 
6, 14. Replevin Bond. 

1. By a settlement made on the mar¬ 
riage of Sir H. J. P., the estate 7'. 
was settled to the use of Sir H. J. P. 
for life, rAnainder to his first and 
other sons in tail male, reversion 
to Sir H. J. P. the settlor, in fee. 
There was issue of the marriage a 
son, J. P. who attained the age ol’ 
twenty-one, but died in 1767 with¬ 
out issue, leaving Sir H. J. P., his 
father, him surviving. J. P. took 
u})on himself, among other things, 
to devise the estate T. to his father 

for 
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for life, with remainder to* his 
sisters of the half-blood, M. and 
A. in fee. Sir accepted 

certain benefits under tlfis will; 
and in 1 769/vised the estate T, 
(after tlie deaths of his daughters 
M. and A. without issue male) to 
H. jP. for life, with several re¬ 
mainders over. In an action of 
replevin, by a person claiming 
under the will of Sir H, J, P., 
the avowant, who claimed as heir 
of A., read in evidence the an¬ 
swer of the real PlaintilF to a bill 
filed against him by ths avowantj 
in which answer the real Plaintiff 
admitted, tliat he believed that 
certain articles of agreement be-j 
tween Sir JF/. J. P. and his son 
./. P., were made in the year 
1766, whereby J. P. agreed to 
pay 70lV., and an annuity of 200/. 
per annum to his father, who, in 
consideration thereof, agreed to 
convey estate T. immediately to 
his son, subject to a proviso, that 
if the son should die in the life 
time of the father, the conveyance 
was to be wholly void. Held, that 
Sir H. J. P. was not, by accepting 
benefits under the will of J, P., ^ 
divested of the reversion in estate 
T.; that M. and A. *took nothing 
in the estate under the will of 
./. P .} and that, on the trial it 
was not necessary for the Judge 
to direct the jury to presume, that 
some conveyance of the reversion 
in fee had been made by Sir 
IL J. P. to his son J. P. 

2. I'he letters of a party, under 



whom the Plaintiff did not claiii|i| j 
were held inadmissible as evi¬ 
dence to affect the Plaintiff’s title; ’ 
Halford v. Dillon. Page 12 

REPLEVIN CLERK. 

See Attorney, 1. 

REPLEVIN BOND. 

Sureties in a replevin bond arc not 
discharged by the execution of a 
writ of enquiry, under 17 Car. 2.: 
c. 19. S.23., and a judgment there¬ 
on for avowant to recover the 
arrear of rent found, together with 
c sura for his cpsls aud damages. 
Tumor v. Turner. 107 

REQUESTS, COURT OF. 

See Attorney, 2. 

REVOCATION. 

See Devise, 5. 

SEWERS. 

llie decree of the commissioners of 
sewers is not conclusive against a 
party residing within the district 
over which they preside ; but such 

' * party may prove, in an action 
brought against a Defendant for 
taking goods to satisfy the rate, 
that he derives no benefit from the 
sewer on account of which he is 
rated. Stafford v. Hamston. 6.91 

SHERIFF. 

1. The trustees of an outstanding 
satisfied term, assigned in trust to 
3 E 2 attend 
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TOLL. 


the inheritance, may sue 
s|B»e rfieriff for nd^t retaining, after 
liiotice to do 60, in an execution 
agmtist the tenant, a year’s rent 
due to the landlord. 

I 2. A notice to the sheriff in such 
case, stating that the rent was due 
to J. W. and the mortgagees of 
his estate, and signed by a person 
who was not the receiver appointed 
by the mortgage deed, was held 
sufficient. 

3 . The sheriff is liable, in such 
/ case, :if he remove any of the 
Icnant’s goods without retaining 
^ year’#ren^ Colder v. ^eers. 

” PageQl 

. V^re a sheriff by mistake re- 
to n ^eri Jacias that he had 
a BUin in bis htiiids to be paid to 
the Plaintiffs, when in truth he had 
not, the sum in qacstiun having 
l^pen pnid (through want of caution 
in, the sheriff’s officer) to the soli¬ 
citor of a commission off bankrupt 
bailed against the Defendant, under 
which conUnissiun one of tlie Plain¬ 
tiffs was an assignee; Held, that 
this Plaintiff knowing of such pay¬ 
ment and having omitted to make 
on early objei^ion to it, the slierifl’ 
was absolved from paying to ibe 
, Plaintii& thosum mentioned iirhis 
TomUnmn v. Shptn. 77 

' SHIP. , 

See Bankruptcv^ 3. iNsui^ircE. 
CuARtER'PARTV. 

STAMP. 

[be i^liowing letter freSriT. OintCo. 
I thtlr corrosi>oudenls S. and Co., 


Gentlemen, we request you will 
pay to Messrs. H. C. and sonf or 
their order, out of the first proeb^s 
that become due of our stock of * 
gunpowder now in your hands, 
600/., and charge the same to our 
account,” was held an order for 
the payhient of money, Under 
55 Geo. 3. c. 184., and liable to 
be stamped as such, and not i^ith 
an agreement stamp, although the , 
letter formed part of a correspond- ^ 
ence between the three houses, 
being followed by a letter to H* C. 
and son from <S. and Co., promising 
to pay as directed, provided they 
should hr in Jkinds Jhr the purpose^ 
and by osher letters between the 
houses of F. and Co. and S. and 
Co. relating to, and confirmatory 
of, tiie same order. Butts v. 
Swnn. Page 78 


SURETIES. 

Sec Ukplevin Bond. 


TENANTS IN COMMON. 

Sec Pleading, 13. 

TITHES, 

Sec Fines and Recoveries, Prac¬ 
tice OF Passing, 4. 

TOLL. 

By the 2 G. 3. c. 67. (local act,) un¬ 
der which a turnpike gate was 
erected at /«., the toll, when car¬ 
riages passed, was imposed tm Uie 
carriages, not on the horses draw¬ 
ing 








